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Sertion  1954,  R.  8.  1894 

Section  1964,  R.  8.  1894 

Section  2002,  R.  S.  1894 

Section  2116,  R.  S.  1894 

Section  2290,  R.  S.  1894 
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Section  8977,  R.  S.  1894 201 
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Section  7869,  R.  S.  1894. 72 

Section  7865,  R.  8.  1894 294 
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Section  8532,  R.  8.  1894 638 
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Elliott's  Supp.,  section    854... .,670 
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Acts  1879,  p.  231 170.  172 
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Acts  1889,  p.  365 685 
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Acts  1891,  p.  121 155 

Acts  1891,  section  136. 44 
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Acts  1891,  p.  199,  section  8 319 
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Acta  1891,  p.  245 638 

Acts  1891,  p.  395 62» 

Acta  1891,  p.  424 42 

Acts  1891,  p.  424,  section  125..  507 

Acta  1891,  p.  450 516 

Acts  1891,  p.  451,  section  127...  616 

Acta  1893,  p.  29. 153 
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CASES 

ARGUED  AND  DETERMINED 

Supreme  Court  of  Judicature 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1894,  IN  THE  SEVENTY- 
NINTH  YEAR  OF  THE  STATE. 


Krathwohl  et  at,,  v.  Dawson,  Guardian. 

Estoppel. — Eepresentations  Made  by  Maker  of  Promissory  Note. — Alter- 
ation  —  Purchaser. —  Representations  by  the  maker  ol  promissory 
notes  which  were  examined  by  him  at  the  time,  to  one  about  to 
purchase  them,  that  the  notes  were  all  right  and  would  be  paid  as 
they  matured,  and  the  purchaser,  on  the  faith  of  such  representa- 
tions, and  in  good  faith  for  fall  value,  estop  the  maker  from  defend- 
ing against  the  notes  on  the  ground  that  they  had  been  altered  since 
the  date  of  their  execution  and  prior  to  such  purchase. 

Same. — Defense  of  Extend*  to  Assignee  of  Purchaser. — In  such  case, 
the  defense  of  estoppel  extends  to  the  assignee  of  the  purchaser. 

8ah. — When  Estoppel  of  Husband  Extends  to  Wife. — Purchase-Money 
Notes. — ileal  Estate. — The  notes  in  such  case  being  given  for  the 
purchase-price  of  land,  by  the  husband,  the  facts  which  estop  him 
also  estop  the  wife,  and  it  was  not  necessary  that  she  should  have 
joined  in  their  execution. 

DmfCHBKB. — To  Reply. — Insufficient  in  Form. — Not  Statutory  Ground. 
—A  demurrer  to  a  paragraph  of  reply,  "that  said  paragraph  does 
not  contain  facts  sufficient  to  constitute  a  good  defense  or  reply  to 
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the  answer  filed  herein,"  is  improper  in  form,  and  does  not  state  a 
statutory  reason  (or  demurrer,  and  should  be  overruled. 
Opinion  on  petition  for  rehearing  by  Jordan,  J. 

From  the  Fulton  Circuit  Court. 

J.  Rowley,  M.  A.  Baker,  I.  Connor  and  W.  W.  Me- 
Mahan,  for  appellants. 

G.  W.  Holman  and  R.  C.  Stephenson,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  in  the 
Fulton  Circuit  Court,  against  the  appellants,  to  recover 
a  personal  judgment  against  the  appellant,  John  Krath- 
wohl, on  the  promissory  notes  set  out  m_the  complaint, 
and  to  foreclose  a  mortgage  executed  to  secure  the  same, 
against  him  and  the  other  appellant,  who  is  his  wife. 

A  trial  of  the  cause  resulted  in  the  relief  sought. 

As  the  court  granted  to  the  appellee  all  the  relief 
prayed  for,  we  must  assume  that  it  found  all  the  issues 
in  his  favor.  The  facts,  as  developed  by  the  pleading 
and  evidence  on  the  part  of  the  appellee,  are  that  on  the 
17th  day  of  September,  1888,  the  appellant,  John  Krath- 
wohl, executed  the  notes  and  mortgage  in  suit  to  Henry 
Rouch,  to  secure  the  balance  of  the  unpaid  purchase- 
money  for  the  land  described  in  the  mortgage.  His 
wife  did  not  sign  either  the  notes  or  mortgage.  Rouch 
assigned  the  notes  and  mortgage  to  John  Q.  Howell,  who 
sold  and  assigned  the  same  to  the  appellee,  as  the  guard- 
ian of  Edith  E.  Cowgill,  a  minor. 

The  appellant  and  his  wife  each  pleaded  non  est  factum 
to  the  notes,  claiming  that  since  their  execution  there 
had  been  a  material  alteration  in  each  of  them. 

To  these  pleas  the  appellee  replied  by  way  of  estoppel  to 
the  effect  that  Howell  purchased  and  paid  full  value  for 
the  notes  on  the  faith  of  representations  made  to  him  by 
the  appellant,  John,  that  the  notes  were  all  right  and 
would  be  paid  when  they  became  due. 
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The  evidence  on  the  part  of  the  appellants  tends  to 
(trove  that  the  notes  in  suit  contained  a  clause  to  the 
effect  that  they  should  draw  interest  from  the  first  day 
of  March,  1889,  which  clause  had  been  erased  after  their 
execution,  making  them  draw  interest  from  the  17th  day 
of  September,  1888,  the  date  on  which  they  were  exe- 
cuted. 

The  evidence  on  behalf  of  the  appellee  tended  to  prove 
that  before  Howell  purchased  the  notes  he  took  them  to 
the  appellant,  John  Krathwohl,  and  told  him  he  was 
about  to  purchase  them,  but  before  doing  so  he  desired 
to  know  whether  there  was  any  defense  against  them. 
Krathwohl  took  them  into  his  possession,  and,  after 
reading  them,  said  they  were  all  right  and  would  be  paid 
as  they  fell  due,  and  that  on  the  faith  of  such  statement 
he  purchased  the  notes  and  paid  full  value  for  them  in 
good  faith.  If  any  alteration  has  been  made  in  the  notes 
it  was  made  prior  to  the  time  Howell  purchased  them. 

The  representation  by  the  appellant  to  Howell  that  the 
notes  in  suit  were  all  right  and  would  be  paid  as  they 
matured,  and  the  purchase  of  the  notes  in  good  faith  for 
full  value  on  the  faith  of  such  representation,  estopped 
the  appellant,  we  think,  from  defending  against  the  notes 
on  the  ground  that  they  had  been  altered  since  the  date 
of  their  execution.  Sloanv.  Richmond,  etc.,  Co.,  6  Blackf. 
175;  Bowen  v.  Talbott,  11  Ind.  1;  Rose  v.  Wallace,  11 
Ind.  112;  Wright  v.  Allen,  16  Ind.  284;  Morrison  v. 
Weaver,  16  Ind.  344;  Vaughn  v.  Ferrall,  57  Ind.  182; 
Hummer  v.  Farmers'  Bank,  etc.,  90  Ind.  386;  Herman 
Estoppels,  771-775;  Rose  v.  Teeple,  16  Ind.  37. 

The  appellee,  having  derived  bis  title  to  these  notes 
through  Howell,  was  entitled  to  avail  himself  of  the 
estoppel  existing  in  favor  of  his  assignor.  Rose  v. 
Teeple,  supra;  Rose  v.  Hurley,  39  Ind. 77. 

As  the  notes  and  mortgage  in  suit  were  executed  to 


4  SUPREME  COURT  OF  INDIANA, 

Krathwohl  et  al.  v.  Dawson,  Guardian. 

secure  the  purchase-pric*  of  the  land  described  in  the 
mortgage,  it  was  not  necessary  that  the  wife  of  the  mort- 
gagor should  have  executed  either.  She  had  no  interest 
in  the  land  as  against  the  purchase-money.  We  are  of 
the  opinion,  therefore,  that  whatever  would  estop  him 
from  defending  against  the  payment  of  the  purchase- 
money  would  estop  her  also.  It  is  not  claimed  by  either 
of  .the  appellant's  that  the  amount  of  money  represented 
by  the  notes  in  suit  has  been  paid,  nor  is  it  denied  that 
it  is  the  purchase-price  of  the  land  described  in  the 
mortgage. 

There  is  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 

Filed  Oct.  30, 1894. 

On  Petition  for  a  Rehearing. 

Jordan,  J. — Counsel  for  appellants  insist  that  a  re- 
hearing ought  to  be  granted  because  the  court  erred  in 
its  decision  upon  the  following  points: 

1st.  In  holding  that  the  representations  of  the  appel- 
lant John  Krathwohl,  upon  which  appellee  based  his 
estoppel,  would  also  serve  to  estop  his  wife  and  coappel- 
lant  herein  when  she  set  up  the  same  facts  in  her  defense 
to  the  action  as  were  set  up  and  relied  on  by  her  hus- 
band. 

2d.  In  holding  that  the  appellee  who  acquired  the 
notes  and  held  the  ownership  thereof,  together  with  the 
mortgage  by  assignment,  was  entitled  to  avail  himself  of 
the  estoppel  existing  in  favor  of  his  assignor. 

3d.  In  not  considering  the  motion  in  arrest  of  judg- 
ment. 

4th.  In  not  considering  the  motion  to  modify  the 
judgment. 

At  the  earnest  request  of  appellants'  learned  counsel. 
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we  have  again  examined  and  considered  the  questions  in- 
volved in  this  case,  and  have  carefully  read  the  evidence. 

There  can  be  no  question,  we  think,  but  what  the  co- 
appellant  and  wife  of  John  Krathwohl  was,  under  the 
facts  in  this  case,  as  stated  in  the  first  proposition,  in 
like  manner  estopped  as  her  said  husband.  Upon  the 
second  proposition,  the  rule  is  elementary  that  where  the 
principle  of  estoppel  relied  on  exists  in  favor  of  the 
holder  of  a  note  against  the  defense  of  the  maker  to  the 
payment  thereof,  it  is  available  in  favor  of  the  person  to 
whom  the  holder  assigns  it.  The  reason  of  this  rule  is 
obvious,  for  if  the  estoppel  did  not  operate  in  favor  of 
the  assignee,  the  value  of  the  note  in  the  hands  of  the  as- 
signor or  holder  would  be  materially  decreased,  and  the 
right  to  sell  and  transfer  all  of  his  title  thereto  would  be 
impaired.  This  principle  of  the  law  is  fully  supported 
by  the  authorities  cited  in  the  original  opinion.  The  ap- 
pellants press  upon  us  for  consideration  aa  an  authority 
in  support  of  their  position  upon  the  question  of  estoppel 
herein,  the  case  of  Brickley  v.  Edwards,  131  Ind.  3,  but 
the  facts  upon  which  that  decison  was  based  were  quite 
different  from  those  in  this  cause.  This  court,  in  that 
case,  simply  adhered  to  the  rule  "that  declarations  or 
representations  made  to  one  party  can  rarely  operate  as 
an  estoppel  in  favor  of  another." 

It  is  contended,  by  the  appellants,  that  the  complaint 
is  defective  for  the  reason  that  it  does  not  describe  the 
mortgaged  premises.  But  a  copy  of  the  mortgage  was 
attached  to  and  filed  with  the  complaint  and  made  a  part 
thereof,  and  the  description  of  the  realty  therein  was  re- 
ferred to  by  proper  allegations.  This,  we  think,  made 
the  pleading  sufficient  on  demurrer,  and  for  the  further 
reason  that  under  the  averments  therein  the  plaintiff  was 
entitled  to  recover  upon  the  note  that  had  matured.  We 
must  suggest,  however,  that  the  complaint  in  question 
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is  by  no  means  a  model,  and  can  not  receive  the  ap- 
proval of  this  court  ss  a  specimen  of  good  pleading. 

The  appellants  complain  of  the  court  for  overruling 
their  demurrer  to  the  second  paragraph  of  the  appellee's 
reply  to  the  answer.  This  demurrer  was  as  follows: 
"Defendants  jointly  and  severally  demur  to  the  second 
paragraph  of  plaintiff's  reply  to  answer  filed  herein,  and 
for  cause  of  demurrer  say  that  said  paragraph  does  not 
contain  facts  sufficient  to  constitute  a  good  defense  or  re- 
ply to  the  answer  filed  herein." 

There  is  no  such  reason  for  demurrer  recognized  by  the 
code,  for  it  provides  that  the  cause  for  demurrer  shall 
be  "that  the  facts  therein  are  not  sufficient  to  avoid  the 
paragraph  of  answer."  Section  357,  R.  S.  1881  (R.  S. 
1894,  section  360);  Peden  v.  Mail,  118  Ind.  556. 

The  demurrer  not  being  in  proper  form,  there  was  no 
error  in  overruling  the  same. 

There  was  no  error  in  overruling  the  motion  in  arrest 
of  judgment.  The  assignment  of  error  on  overruling  the 
motion  to  modify  the  judgment  was  not  argued  by  ap- 
pellants in  their  original  brief,  and  was  therefore  waived. 

The  judgment  of  the  trial  court  is  supported  by  the 
evidence,  and,  under  the  rule  governing  this  court,  we 
can  not  weigh  it  in  order  to  determine  in  whose  favdr 
lies  the  preponderance. 

The  petition  for  a  rehearing  is  overruled,  at  the  cost 
of  appellants. 

Filed  Jan.  18, 1896. 
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MO       T 
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Stewart  v.  The  State.  iw  ""i 

Contempt. — Direct  and  Indirect.— A  direct  contempt  is  committed  in 
the  presence  of  the  court  while  in  session ;  an  indirect  contempt  is 
where  the  alleged  contempt  is  not  committed  in  the  presence  of  the 

Same. — Indirect. —  Verified  Charge. — Rule  to  Plead. — Before  any  steps 
can  be  taken  against  a  person  for  an  indirect  contempt,  a  verified 
charge,  in  the  nature  of  a  complaint  or  information,  in  which  the 
facts  must  be  alleged  constituting  the  contempt,  most  be  filed 
against  the  person  supposed  to  have  been  guilty  of  the  contempt; 
to  which  charge  he  is  required  to  plead. 

Saxb.— Verified  Charge  and  An*wer  Fart  of  Record.— BUI  of  Exception*. 
—The  verified  charge  and  the  answer  thereto  are  a  part  of  the  rec- 
ord without  being  incorporated  in  a  bill  of  exceptions.  SembU, 
the  same  is  true  of  the  motion  for  a  new  trial. 

Save. —  Testing  Sufficiency  of  Affidavit. — A  motion  to  discharge  the  rale 
against  the  defendant  to  show  cause,  on  the  ground  that  the  affi- 
davit (or  complaint)  is  not  sufficient,  is  sufficient  to  test  such  affi- 
davit (or  complaint)  charging  the  contempt. 

8amb. — Indirect  Contempt. — Sufficiency  of  Charge. — In  an  indirect  con- 
tempt the  defendant,  before  answering  or  being  punished,  is  en- 
titled to  have  served  upon  him  a  rale  of  the  court  clearly  and  dis- 
tinctly setting  forth  the  facts  which  are  alleged  to  constitute  the 
contempt,  and  specifying  the  time  and  place  of  such  facts  with  such 
reasonable  certainty  as  to  inform  the  defendant  of  the  nature  and 
circumstances  of  the  charge  against  him. 

8amb. — Indirect — Denying  Charge. — DUcharge  of  DeftndaTit.—Chancery 
Bute. — In  this  State,  in  constructive  or  indirect  contempts,  if  the 
defendant,  by  his  motion  or  verified  answer,  fully  denies  the  whole 
charge  on  which  the  rale  for  an  attachment  was  granted,  he  must 
be  discharged,  and  no  further  evidence  can  be  heard.  In  chancery 
other  evidence  is  heard,  the  defendant  is  examined  on  inter- 
rogatories, and  then  the  court  decides  on  the  truthfulness  of  the 
charge. 

From  the  Vigo  Circuit  Court. 
W.  Eggletton  and  /.  T.  Walker,  for  appellant. 
W.  A.  Ketcham,  Attorney-General,  and  M.  C.  Sam.Hl, 
for  State. 
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McCabe,  C.  J. — This  was  a  proceeding  begun  in  the 
circuit  court  by  the  prosecuting  attorney  under  the  order 
and  direction  of  the  judge,  in  the  name  of  the  State, 
against  the  appellant,  charging  him  with  an  indirect  con- 
tempt of  the  authority  of  that  court  under  sections  1017 
to  1026,  inclusive,  Burns  R.  S.  1894  (R.  S.  1881,  sec- 
tions 1005  to  1014),  inclusive. 

On  the  trial  the  appellant  was  found  guilty  of  the  al- 
leged contempt  and  his  punishment  was  fixed  at  four 
months'  imprisonment  in  the  county  jail  and  a  fine  of 
fifty  dollars.  The  attorney-general  has  appeared  on  be- 
half of  the  State  and  has  submitted  a  brief,  and  so  has 
the  prosecuting  attorney  also  filed  a  brief  on  behalf  of 
the  State.  The  attorney-general  frankly  concedes  that 
such  error  has  intervened  as  would  preclude  him  from 
asking  for  the  affirmance  of  the  judgment.  He,  however, 
commends  to  our  consideration  any  suggestions  uphold- 
ing the  judgment  we  may  find  in  the  prosecuting  attor- 
ney's brief. 

His  brief  makes  but  a  single  point  in  support  of  the 
judgment,  and  that  is  not  a  defense  of  it  on  its  merits; 
he  concedes  that  it  is  the  only  suggestion  he  has  to  make 
why  the  judgment  shall  not  be  reversed.  The  principal 
assault  made  by  the  appellant  upon  the  judgment  is  that 
the  affidavit  charging  the  alleged  contempt  does  not  state 
facts  sufficient  to  constitute  or  amount  to  a  contempt. 

The  prosecuting  attorney  contends  that  the  affidavit 
has  not  been  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, and  that,  therefore,  though  it  is  copied  into  the 
transcript  and  referred  to  in  the  bill  of  exceptions,  it 
forms  no  part  of  the  record,  and  hence  no  question  arises 
on  the  record  concerning  it. 

It  is  true,  if  it  is  not  properly  a  part  of  the  record  as 
copied  into  the  transcript,  the  reference  to  it  in  the  bill 
of  exceptions  does  not  make  it  a  part  of  the  record. 
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Beck  v.  State,  72  Ind.  250,  is  cited  as  authority  for  the 
contention  that  the  affidavit  in  such  a  case  is  no  part  of 
the  record  unless  made  so  by  a  bill  of  exceptions.  That 
case  does  so  decide,  but  the  proceedings  there  involved 
were  finally  terminated  in  1878,  prior  to  the  enactment 
of  the  statute  above  referred  to.  That  statute  was  first 
enacted  in  1879,  and  has  since  been  carried  forward  into 
the  revision  of  1881.  When  Beck  v.  State,  supra,  was 
decided  we  had  no  general  statute  regulating  the  entire 
proceeding  and  practice  in  contempt  cases  as  the  statute 
now  in  force  does.  It  provides  for  the  procedure  and 
practice  in  what  is  known  as  both  direct  and  indirect 
contempts.  A  direct  contempt  is  committed  in  the  pres- 
ence of  the  court  while  in  session.  See  section  1017, 
supra;  R.  8.  1881,  section  1005,  supra. 

An  indirect  contempt  is  where  the  alleged  contempt  is 
not  committed  in  the  presence  of  the  court.  Section 
1024,  supra;  R.  S.  1881,  section  1012,  supra. 

That  section  provides  that  "In  all  cases  of  indirect 
contempt,  the  person  charged  therewith  shall  be  entitled, 
before  answering  thereto  or  being  punished  therefor,  to 
have  served  upon  him  a  rule  of  the  court  against  which 
the  alleged  contempt  may  be  committed;  which  said  rule 
shall  clearly  and  distinctly  set  forth  the  facte  which  are 
alleged  to  constitute  such  contempt,  and  shall  specify  the 
time  and  place  of  such  facts  with  such  reasonable  cer- 
tainty as  to  inform  the  defendant  of  the  nature  and  cir- 
cumstances of  the  charge  against  him,  and  shall  specify 
a  time  and  place  at  which  he  is  required  to  show  cause, 
in  said  court,  why  he  should  not  be  attached  and  pun- 
ished  for  such  contempt,  which  time  the  court  shall,  on 
proper  showing,  extend,  so  as  to  give  the  defendant  a 
reasonable  and  just  opportunity  to  purge  himself  of  such 
contempt.  No  such  rule,  as  hereinbefore  provided  for, 
shall  ever  issue  until  the  facts  alleged  therein  to  constitute 
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each  contempt  shall  have  been  brought  to  the  knowledge 
of  the  court  by  an  information  duly  verified  by  the  oath 
or  affirmation  of  some  officers  of  the  court,  or  some  other 
responsible  person." 

The  next  section  provides  for  the  appearance  and  an- 
swer of  the  defendant,  either  by  denying  and  explaining 
the  facts  or  by  confessing  and  avoiding  them  so  as  to 
show  that  no  contempt  was  intended. 

It  thus  appears  that  there  must,  before  any  step  can 
be  taken  against  a  person  for  an  indirect  contempt,  be 
filed  a  verified  charge  in  which  the  facts  must  be  alleged 
constituting  the  contempt  in  the  nature  of  a  complaint 
or  information  against  the  person  supposed  to  have  been 
guilty  of  contempt,  who  is  denominated  in  the  statute  as 
the  "defendant."  To  this  he  is. required  to  plead  by 
answer.  To  hold  that  such  verified  complaint  or  infor- 
mation, or  the  answer  thereto,  is  not  a  part  of  the  record 
unless  made  so  by  a  bill  of  exceptions  is  no  more  justi- 
fied than  to  hold  that  a  complaint  or  answer  in  a  civil 
suit,  or  an  indictment  or  information  in  a  criminal 
prosecution,  can  only  be  or  become  a  part  of  the  record 
by  being  made  so  by  a  bill  of  exceptions. 

The  latter  section  provides  for  an  appeal  to  this  court 
in  indirect  contempts  in  the  same  manner  as  in  direct 
contempts.  In  cases  of  direct  contempts  it  is  provided 
that  "the  defendant  maymove  the  court  for  a  new  trial, 
and  rescission  of  its  judgment  against  him;  and,  if  the 
court  shall  thereupon  overrule  such  motion,  the  defend- 
ant may  except  and  file  a  bill  of  exceptions,  as  in  other 
criminal  actions;  and  in  all  cases  an  appeal  shall  lie 
thereupon  to  the  Supreme  Court."  Surely,  it  was  not 
intended  by  this  statute  that  the  motion  for  a  new  trial 
should  require  a  bill  of  exceptions  to  make  it  a  part  of 
the  record  on  such  appeal.  It  is  manifest  that  the  Legis- 
lature did  not  intend  to  hamper  this  right  of  appeal  with 
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the  requirement  that  the  pleadings  on  which  the  judg- 
ment is  founded  can  only  be  made  part  of  the  record  by 
a  bill  of  exceptions. 

We  are,  therefore,  of  opinion  that  Beck  v.  Slate,  supra, 
is  not  applicable  to  the  present  statute  regulating  the 
practice  and  procedure  in  contempt  cases,  and  that  the 
affidavit  upon  which  the  proceeding  was  based  is  a  part 
of  the  record  without  being  made  so  by  the  bill  of  excep- 
tions. 

The  eubstunce  of  the  affidavit  is,  that  the  affiant  James 
W .  Stout  states ,  on  his  oath ,  that  he  is  the  sheriff  of  Vigo 
county,  and  that  on  December  31,  1892,  one  Hiram 
Goad  was  duly  adjudged  by  said  Vigo  Circuit  Court  to 
be  a  person  of  unsound  mind  and  incapable  of  manag- 
ing his  own  estate,  whereupon  said  court  duly  appointed 
W.  W.  Rumsey  guardian  for  said  Hiram,  and  thereupon 
said  guardian  qualified,  gave  bond  and  entered  upon  the 
management  of  the  estate  and  guardianship  of  the  per- 
son of  said  Hiram  Goad;  that  on  March  1st  one  James 
Stewart  did  exercise  a  certain  influence  which  he  pos- 
sessed over  the  wife  of  Hiram  Goad,  Liona  Goad,  and, 
by  reason  of  said  influence,  caused  her  to  bring  to  the 
home  of  said  Stewart  butter,  eggs  and  coal,  purchased 
by  said  guardian  for  the  use  of  said  ward,  the  said 
Stewart,  well  knowing  that  said  articles  had  been  pur- 
chased by  said  guardian  for  the  use  of  said  ward;  that 
on  July  1st  said  Stewart  rented  a  part  of  his  house 
in  Vigo  county  to  said  Hiram  Goad  and  permitted  said 
Hiram  and  his  wife  to  occupy  a  part  of  his  house  for  a 
long  time  thereafter,  to  wit:  eight  weeks,  well  knowing 
that  David  N.  Taylor,  judge  of  said  court,  had  ordered 
in  open  court,  in  the  presence  and  hearing  of  said  James 
Stewart,  that  said  guardian  was  not  to  permit  his  said 
ward  to  reside  in  the  house  of  said  Stewart;  that  at  the 
time  said  Stewart  rented,  or  permitted  said  Hiram  Goad 
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to  rent  or  occupy  his  house,  he  well  knew  said  guardian 
had,  by  an  order  of  David  N.  Taylor,  judge  of  said  court, 
in  open  court  rented  and  procured  a  house  for  the  occu- 
pancy of  said  ward  and  his  wife;  that  said  Stewart  has, 
by  the  above  and  in  other  ways,  interfered,  molested  and 
disturbed  the  guardian  in  the  management  of  the  person 
and  estate  of  his  ward;  that  said  Stewart  has  counseled 
and  advised  the  said  Hiram  Goad  to  resist  and  not  to 
heed  and  obey  the  directions  of  his  guardian,  with  in- 
tent and  purpose  of  interfering  with  the  guardian  in  the 
management  of  the  person  and  estate  of  his  said  ward; 
that  on  December  31,  1892,  said  Stewart,  being  before 
the  judge  of  said  court  in  open  court,  while  the  judge 
thereof  was  on  the  bench  of  said  court,  was  ordered  ver- 
bally by  said  Judge  David  N.  Taylor  not  to  interfere, 
molest  or  in  any  way  whatever  to  counsel,  advise  or  as- 
sist the  said  Hiram  Goad  in  resisting  the  instruction  of 
his  guardian,  W.  W.  Ramsey,  and  then  and  there  in- 
formed said  Stewart  that  he  was  not  to  use  or  in  any 
way  take  possession  of  any  of  the  articles  or  things  fur- 
nished by  said  guardian  for  the  use  of  said  ward,  and 
said  judge  did  then  and  there,. from  the  bench,  further 
say  and  order  said  Stewart  that  be  was  not  to  permit  the 
said  Hiram  Goad  to  come  to  his  house  or  to  remain 
about  his  premises  or  in  any  way  harbor  him;  that  on 
July  1,  1894,  in  utter  disregard  of  the  orders  of  the 
judge  of  the  Vigo  Circuit  Court,  the  said  James  Stewart 
did,  with  intent  and  purpose  of  disregarding  the  orders 
of  the  court  aforesaid,  permit  and  allow  the  said  Hiram 
Goad  to  move  into  the  house  of  said  Stewart,  and  did 
rent  his  house  to  said  Hiram  Goad,  and  did  from  that 
time  unto  the  25th  day  of  September  permit  said  Goad 
and  his  wife  to  reside  in  his  house  and  part  thereof  and 
did  harbor  said  Goad  and  his  wife;  and  said  Stewart  did, 
with  the  intent  aforesaid,  accept  from   said  Goad  and 
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wile  certain  articles  furnished  by  W.  W.  Rumsey  for  the 
sole  use  of  his  said  ward,  to  wit:  one  dozen  eggs,  one 
load  of  coal  and  other  articles  unknown  to  affiant,  and 
that  said  Stewart  has  in  divers  and  sundry  ways  un- 
known to  affiant,  interfered  with  the  management  of  the 
estate  and  person  of  Hiram  Goad  by  his  guardian. 

To  this  charge  the  appellant  filed  an  answer,  duly 
sworn  to,  denying  each  and  every  allegation  of  fact  con- 
tained in  the  affidavit,  and  thereupon  moved  that  the 
rule  against  him  be  discharged,  which  motion  was  over- 
ruled. The  appellant  then  moved  the  court  to  discharge 
the  rule  against  him  to  show  cause  why  he  should  not 
be  punished  for  contempt  on  the  ground  that  there  is  no 
sufficient  affidavit,  to  which  motion  no  further  attention 
seems  to  have -been  given  by  the  court.  That  motion, 
had  it  been  ruled  upon,  would  have  tested  the  sufficiency 
of  the  information  or  affidavit  charging  the  contempt. 
Cheadle  v.  Slate,  110  Ind.  301. 

The  court  then  tried  the  cause,  and,  having  heard  the 
evidence,  found  that  the  answer  therein  filed  is  not 
sufficient,  and  that  the  facts  set  forth  in  the  petition  are 
true,  and  assessed  his  punishment  at  imprisonment  in 
the  county  jail  for  four  months  and  a  fine  of  fifty  dollars, 
and,  as  before  stated,  rendered  judgment  accordingly. 

The  assignment  of  errors  calls  in  question  the  suffi- 
ciency of  the  facts  stated  in  the  affidavit,  or  information, 
and  the  several  rulings  already  mentioned. 

The  rule  entered  against  the  defendant  to  show  cause 
why  he  should  not  be  punished  for  contempt  was  as  fol- 
lows :  ' '  The  court  now  orders  that  the  said  James  Stew- 
art he  ordered  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  of  court,  and  is  ordered  to  appear  on 
the  28th  day  of  September,  1894."  This  is  not  a  com- 
pliance with  the  statute  already  quoted  providing  that : 
"  In  all  cases  of  indirect  contempt,  the  person  charged 
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therewith  shall  be  entitled,  before  answering  thereto  or 
being  punished  therefor,  to  have  served  upon  him  a  rule 
of  the  court  against  which  the  alleged  contempt  may  be 
committed;  which  said  rule  shall  clearly  and  distinctly 
Bet  forth  the  facts  which  are  alleged  to  constitute  such 
contempt,  and  shall  specify  the  time  and  place  of  such 
facts  with  such  reasonable  certainty  as  to  inform  the 
defendant  of  the  nature  and  circumstances  of  the  charge 
against  him."  Under  such  a  rule  as  that  entered  in  this 
case  against  the  appellant,  he  could  not  be  required  to  an- 
swer nor  could  he  be  punished.  No  facts  at  all  were  stated 
in  the  rule.  We' might  find  great  difficulty  in  uphold- 
ing the  sufficiency  of  the  facts  stated  in  the  affidavit  or 
information  to  constitute  a  contempt  of  court,  but  as  the 
appellant  answered  under  oath  denying  each  and  every 
one  of  the  facts  therein  charged  against  him,  he  was  en- 
titled to  a  discharge  of  the  rule.  It  always  has  been  the 
law  in  this  [State,  even  prior  to  the  enactment  of  the 
statute  referred  to  in  constructive  or  indirect  contempts, 
if  the  defendant,  by  his  sworn  or  verified  anBwer,  fully 
deny  the  charge  on  which  the  rule  for  an  attachment 
was  granted,  that  is  sufficient.  The  weight  of  the  evi- 
dence, or  the  credibility  of  what  is  sworn,  is  never  con- 
sidered ;  but  if  the  defendant  is  hardy  enough  to  swear 
falsely,  he  is  left  to  be  punished  by  an  indictment.  In 
chancery  it  is  said  they  proceed  differently;  they  examine 
the  defendant  on  interrogatories,  and  also  examine  wit- 
nesses on  both  sides,  and  then  decide  on  the  truth  of  the 
charge.  But  in  a, case  of  this  kind  it  has  always  been 
the  law  in  this  State  on  thB  filing  of  the  defendant's 
answer  denying  the  whole  charge  against  him  in  the 
affidavit,  the  court  must  discharge  the  rule,  and  can  not 
proceed  to  bear  evidence  in  support  of  the  original 
affidavit  and  in  contradiction  of  the  answer  of  the  de- 
fendant.    Burke  v.  State,  47  Ind.  528  (534);  Haskett  v. 
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State,  51  Ind.  176;  Wilton  v.  State,  57  Ind.  71;  State  v. 
Earl,  41  Ind.  464. 

But  if  this  were  not  so,  since  the  enactment  of  the 
present  statute  there  can  be  no  question  that  such  is  the 
law  now.     Fullback  v.  State,  131  Ind.  304. 

It  provides  that  "if  the  defendant  shall  answer  to  the 
facts  set  forth  in  such  rule,  by  showing  that,  even  if  they 
are  all  true,  they  do  not  constitute  a  contempt  of  the 
court,  or  by  denying  or  explaining  or  confessing  and 
avoiding  them,  so  as  to  show  that  no  contempt  was  in- 
tended, then,  and  in  every  such  case,  the  court  shall  ac- 
quit and  discharge  the  defendant."  Section  1025,  su- 
pra; R.  S.  1881,  section  1013. 

By  the  last  section  of  the  statute  above  referred  to, 
Burns  R.  S.  1894,  section  1026  (R.  S.  1881,  section 
1014),  the  procedure  provided  for  in  the  preceding  sec- 
tioas  is  made  inapplicable  to  officers,  parties  to  suits,  and 
witnesses  charged  with  disobeying  process.  Baldwin  v. 
State,  126  Ind.  24. 

There  can  be  no  question  or  doubt  that  the  court  erred 
in  overruling  the  appellant's  motion  to  discharge  the 
rule  against  him.  If  the  proceeding  had  been  otherwise 
free  from  error,  the  court  erred  in  the  punishment  as- 
sessed. 

Section  1022,  supra,  R.  S.  1881,  section  1010,  limits 
the  punishment  by  fine  to  $500,  and  by  imprisonment 
to  three  months,  but,  as  we  have  seen,  the  court  fixed 
the  imprisonment  at  four  months. 

For  the  error  of  overruling  motion  to  discbarge,  the 
judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  sustain  appellant's  motion  to  discharge  the 
rule  against  him,  and  that  the  court  acquit  and  discbarge 
him: 

filed  Jan.  18, 1896. 
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No.  16,887. 

Walls  et  al.  v.  The  State,  ex  eel.  Mallott,  Auditor 
op  Lawrence  County,  et  al. 

Mobtgagb. — ForerAo ewe.. — Reformation. — Demand. — Deed. — In  an  ac- 
tion to  reform  and  foreclose  a  mortgage,  it  is  sot  necessary  to  allege 
and  prove  a  demand  foi  a  reformation  of  such  mortgage  before  suit 
brought;  nor  need  such  a  demand  be  made.  In  an  action  lor  re- 
formation of  a  deed,  a  demand  most  be  first  made. 

Same. — Reformation  of  Mortgage. — Sufficiency  of  Complaint. — A  com- 
plaint only  for  the  reformation  of  a  mortgage  containing  an  errone- 
ous description,  should  set  out  the  land  mortgaged,  the  mistake 
which  occurred,  and  the  prayer  for  relief  should  be  for  the  reforma- 
tion of  the  instrument  in  accordance  with  the  correction  of  the  mis- 
take. 

Same. — Reformation. — Notice  to  Subiequent  Purchaser  of  Error  in  De- 
scription.— Where  an  error  in  the  description  appears  on  face  there- 
of on  record  of  the  mortgage,  that  is  sufficient  notice  to  a  subsequent 
purchaser  to  put  him  on  his  guard. 

Same. — Notice  to  Innocent  PurcAater. — Reservation  of  Mortgage  from 
Warranty. — The  grantee  in  a  deed  containing  a  reservation  from  the 
warranty  thereof  of  any  and  all  mortgages  on  the  land  conveyed,  is 
chargeable  with  notice  of  any  mortgage  that  may  be  thereon. 

Supreme  Coubt  Practice. — Intermediate  Errors.— It  the  judgment  is 
right,  there  can  be  no  reversal,  even  though  a  conclusion  ol  law 
made  by  tbe  court  may  be  erroneous. 

Samb.— Duty  of  Appellee  to  Place  Brief  on  Record.— It  is  the  duty  of  ap- 
pellee's counsel  to  follow  his  cause  to  the  Supreme  Court,  and  there 
place  on  file  a  brief,  maintaining  the  correctness  of  the  proceedings 
and  judgment  of  the  trial  court. 

Sakb. — Brief. — Requisites,— The  arguments  in  a  brief  should  be  short 
and  pointed,  and  be  supported  by  carefully  selected  authorities. 

From  the  Lawrence  Circuit  Court. 
T.  J.  Brooks  and  J.  H.  Willard,  for  appellants. 
A.   0.   Smith,  Attorney-General,  and  W.  S.  Martin 
for  appellees. 

Howard,  J. — This  was  an  action  brought  by  the  ap- 
pellee to  reform  and  foreclose  aschoolfundmortgage.  The 
land  mortgaged  had  been  sold  twice  subsequent  to  the 
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date  of  the  mortgage,  and  at  the  time  of  the  bringing  of 
this  action  it  was  owned  by  the  appellant  Willard. 

The  complaint  is  first  assailed  as  defective  for  the  rea- 
son that  it  shows  no  demand  made  upon  appellant  for 
reformation  of  the  mortgage  prior  to  the  commencement 
of  the  action  ;  and  we  are  referred  to  Axtel  v.  Chase,  77 
Ind.  74,  in  support  of  this  contention. 

That  case  decides  that  a  cause  of  action  simply  to  cor- 
rect  an  alleged  mistake  in  a  deed  is  not  shown  when  no 
demand  and  refusal  to  make  the  correction  are  alleged  in 
the  complaint. 

The  case  is  not  in  point  here.  The  complaint  before 
ns  shows  a  mortgage  debt  due  and  unpaid  and  asks  for 
judgment  of  foreclosure  and  sale  of  the  land.  The  suit 
is  not  to  correct  a  mistake  simply.  The  request  for  re- 
formation is  incidental  to  the  main  action. 

As  well  said  in  Axtel  v.  Chase,  83  Ind.  546,  "The 
appellants  were  brought  into  court  for  the  purpose  of 
compelling  them  to  pay  their  debt,  and,  being  in  court 
because  of  this  failure,  they  are  asked,  incidentally,  to 
correct  the  mortgage.  No  demand. upon  them  to  correct 
the  mortgage  was  necessary." 

It  is  next  urged  that  the  complaint  is  defective  as  to 
the  description  of  the  land  mortgaged  and  the  mistake 
sought  to  be  corrected. 

Counsel  correctly  say  that '  'a  complaint  to  be  good  for 
the  reformation  of  a  mortgage  should  set  out  the  land 
mortgaged  and  the  mistake  which  occurred,  and  the 
prayer  for  relief  should  be  for  the  reformation  of  the  in- 
strument in  accordance  with  the  correction  of  the  mis- 
take." 

We  think,  however,  that  the  complaint  in  the  case  be- 
fore us  substantially  complies  with  this  requirement. 
The  land  mortgaged  is  described  as  "part  of  the  south  - 
Vol.  140—2 
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west  quarter  of  section  thirty-one,  town. five  north,  range 
one  east:  Beginning  seventy-two  poles  west  of  the  north- 
east corner  of  said  quarter  section,  etc."  And  it  is  said 
that  by  mutual  mistake  of  the  parties  in  writing  the 
description  of  the  lands  in  the  mortgage  the  same  was 
erroneously  written  so  as  to  commence  "seventy-two 
poles  west  of  the  northeast  corner  of  said  section,"  in- 
stead of  "  quarter  section,"  as  was  intended.  Reforma- 
tion of  the  mortgage  is  prayed. 

While  the  complaint  may  well  he  criticised  as  some- 
what carelessly  drawn,  yet  we  think  it  states  the  facts 
essential  to  an  action  for  reformation  and  foreclosure,  and 
is  not  subject  to  demurrer  for  the  reasons  alleged. 

The  facts,  as  found  by  the  court  at  the  request  of  the 
appellant  Willard,  are  substantially  as  follows: 

1.  That  on  the  30th  day  of  October,  1884,  William  H. 
Mitchell,  one  of  the  defendants,  was  the  owner  in  fee  of 
the  property  in  controversy,  situated  in  Lawrence  county, 
and  described  as  "A  part  of  the  southwest  quarter  of  sec- 
tion thirty-one,  town,  five  north,  range  one  east,  be- 
ginning seventy-two.  poles  west  of  the  northeast  corner 
of  said  quarter  section,  running  south  one-half  mile; 
thence  west  forty-six  and  one-third  poles;  thence  north 
one-half  mile;  thence  east  forty-six  and  one-third  poles 
to  the  place  of  beginning,  containing  forty-six  and  one- 
third  acres";  and  that  he  owned  no  other  real  estate  in 
said  county,  as  shown  by  the  records  in  the  recorder's 
office. 

2.  That  on  said  October  30th,  1884,  the  said  Mitchell 
negotiated  with  the  auditor  of  the  county  for  a  loan  of 
$225  of  the  common  school  fund,  executing  therefor  his 
note  to  the  State  of  Indiana  in  the  sum  of  $250  due  in 
five  years,  and  also  agreed  and  undertook  to  execute  a 
mortgage  on  said  real  estate  to  secure  the  payment  of 
said  loan,  and  that  his  wife  joined  with  him  and  duly 
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signed  and  executed  said  mortgage,  which  was  on  the 
16th  day  of  July  following  duly  recorded  in  the  records 
of  mortgages  in  said  county. 

3.  That  the  parties  undertook  and  meant  to  mortgage 
the  real  estate  described,  so  owned  by  said  Mitchell,  but, 
by  the  mutual  mistake  of  all  the  parties,  described  said 
real  estate  by  the  following  mistaken  description:  "All 
the  following  tract  or  parcel  of  land  situated  in  said 
county  of  Lawrence  and  State  of  Indiana,  to  wit:  A 
part  of  the  southwest  quarter  of  section  thirty-one,  town, 
five  north,  range  one  east,  beginning  seventy-two  poles 
west  of  the  northeast  corner  of  said  section,  running 
south  half  mile;  thence  west  forty-six  and  one-third 
poles;  thence  north  half  mile;  thence  east  forty-six  and 
one-third  poles  to  the  place  of  beginning,  containing 
forty-six  and  one-third  acres,  more  or  less." 

4.  That  on  July  3, 1886,  the  said  Mitchell,  who  lived 
in  the  State  of  Kansas,  sold  said  land  by  warranty  deed, 
correctly  describing  the  land,  to  the  defendants,  Hayden 

11.  Walls  and  wife,  which  deed  was  duly  recorded  in  the 
recorder's  office  of  Lawrence  county,  Indiana,  August 

12,  1886.  All  negotiations  for  such  purchase  were  by 
written  correspondence;  and  said  deed  was  prepared  by 
Walls  and  sent  by  him  to  Mitchell,  in  Kansas,  to  be  ex- 
ecuted. In  said  deed  was  contained  the  following  reserva- 
tion: "There  being,  however,  excepted  from  said  war- 
ranty any  mortgage  to  the  school  fund  of  the  State  of 
Indiana  standing  against  the  above  described  premises; 
any  such  mortgage  upon  the  above  described  premises 
to  be  paid  by  the  above-named  grantee,  the  payment  be- 
ing assumed  by  him." 

6.  That  Walls  negotiated  said  purchase  for  himself 
and  the  appellant  Willard,  each  paying  one-half  the  pur- 
chase-price, and  both  being  joint  owners  of  said  land,  al- 
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though  the  deed  wae  executed  to  Walls  and  his  wife,  as 
aforesaid. 

6.  That  Haydeu  H.  Walls,  prior  to  said  purchase,  ex- 
amined the  records  in  the  recorder's  office  of  Lawrence 
county,  and  found  there  was  no  mortgage  of  record 
against  the  real  estate  as  properly  described,  but  did  find 
the  mortgage  above  set  out  duly  recorded. 

7.  That  the  appellant  Willard  had  full  knowledge  of 
all  the  correspondence  between  Walls  and  Mitchell,  and 
that  Walls,  prior  to  the  acceptance  of  the  deed,  informed 
Willard  that  he  had  examined  the  records,  and  that  there 
was  no  mortgage  on  record  against  the  property  as  de- 
scribed in  Mitchell's  deed,  but  informed  him  that  the 
mortgage  now  in  suit  was  on  record,  and  told  him  that 
Mitchell  thought  there  was  a  mortgage  against  the  real 
estate  so  owned  by  him,  but  that  he  had  examined  the 
record  and  there  was  none  but  the  mortgage  above  set 
out.  Walls  was  accustomed  to  and  was  competent  to  ex- 
amine the  records  in  the  recorder's  office. 

8.  That  afterwards,  on  February  3,  1887,  Willard 
bought  the  interest  of  Walls  in  said  real  estate,  receiving 
a  warranty  deed  therefor  from  Walls  and  wife,  the  land- 
being  correctly  described.  The  deed  contained  the  fol- 
lowing reservation:  "There  being  excepted,  however, 
from  said  warranty  any  mortgage  to  the  school  fund  of 
the  State  of  Indiana  standing  against  the  said  above  de- 
scribed premises.  Any  such  mortgage  upon  the  above 
described  premises  to  be  paid  by  the  above  named 
grantee.     The  payment  being  assumed  by  him." 

9.  That  the  appellant  Willard  never,  at  any  time,  ex- 
amined the  records  of  the  recorder's  office  for  liens 
agaiust  said  real  estate,  and  had  no  knowledge  whatever 
of  the  existence  of  any  lien  or  mortgage  against  said  real 
estate,  other  than  the  knowledge  and  notice  above  set  out, 
until  a  short  time  before  the  commencement  of  this  ac- 
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tion,  which  was  on  the  28th  da;  of  March,  1887,  and 
subsequent  to  his  purchase  from  Walls. 

10.  That  nothing  has  been  paid  upon  said  debt  to  the 
school  fund. 

Counsel  for  appellant  contend  that  these  findings  are 
in  many  respects  not  sustained  by  the  evidence. 

We  have  examined  the  evidence  with  much  care,  and 
are  satisfied  that  though  the  evidence  is  in  some  cases 
lacking  in  definiteness  it  is  nevertheless  quite  sufficient 
to  bear  out  the  findings  of  the  court. 

We  think  the  evidence  fairly  tends  to  show  that  the 
mistake  in  describing  the  land  in  the  mortgage  was  a 
mutual  mistake  of  the  parties. 

The  auditor  testifies  that  Mitchell  intended  to  mort- 
gage the  land  described  in  the  deed,  but  that  by  error 
the  description  was  made  to  begin  at  the  northeast  corner 
of  the  section  instead  of  at  the  northeast  corner  of  the 
quarter  section.  It  was  an  error  easy  to  be  made  by  the 
auditor  or  his  clerk  in  preparing  the  mortgage.  Mitchell 
intended  to  mortgage  the  land  by  its  proper  description; 
the  auditor,  in  preparing  the  mortgage,  made  an  error 
in  the  description.  We  think  it  sufficiently  appears,  as 
the  court  found,  that  the  error  was  mutual. 

It  is  said  that  the  deeds  from  Mitchell  to  Walls  and 
from  Walls  to  Willard  are  not  in  evidence,  and  hence 
that  it  does  not  appear  that  Willard  had  knowledge  of 
the  mistake,  or  that  the  land  was  mortgaged,  and  that 
he  is,  therefore,  a  bona  fide  purchaser  for  value  paid. 

The  reservations  in  those  deeds  do  not  constitute  the 
only  source  of  knowledge  to  Willard  of  the  mortgage  and 
of  the  mistake  in  description  of  the  land.  He  knew  of 
the  correspondence  between  Mitchell  and  Walls  in  which 
reference  is  made  to  the  mortgage,  which,  of  itself,  would 
have  been  sufficient  to  put  him  upon  inquiry.  Walls 
also  testifies  that  he  examined  the  records  in  the  audit- 
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or's  and  recorder's  offices  and  that  he  informed  Willard, 
amongst  other  things,  that  there  was  a  school  fund  mort- 
gage against  land  owned  by  Mitchell.  It  is  not  disputed 
that  the  land  in  controversy  was  all  the  land  owned  by 
Mitchell  in  Lawrence  county.  This  information  also 
should  have  put  Willard  on  inquiry. 

The  very  error  in  the  description  should  of  itself  have 
put  any  one  upon  inquiry.  The  mortgage,  as  recorded, 
appeared  to  be  upon  "a  part  of  the  southwest  quarter  of 
section  thirty-one  *  "  *  beginning  seventy-two  poles 
west  of  the  northeast  corner  of  said  section."  But  a 
point  west  of  the  northeast  corner  of  a  section  does  not 
anywhere  touch  the  southwest  quarter  of  the  section. 
The  error,  therefore,  appears  on  the  face  of  the  descrip- 
tion itself;  and,  in  addition,  from  the  same  description, 
it  appears  that  the  mortgage  is  upon  a  part  of  the  south- 
west quarter  of  the  section,  the  very  quarter  section  in 
which  the  land,  as  correctly  described  in  the  deeds,  is 
situated . 

But  if  the  deeds  were  not  technically  introduced  in 
evidence  they  were  at  least  read  in  evidence  by  the  re- 
corder from  the  record.  The  evidence  so  given  by  the 
recorder  was  not  objected  to  at  the  time  and  can  not  he 
objected  to  here  for  the  first  time.  The  oral  evidence  as 
given  by  the  recorder  was  at  least  good  evidence,  even  if 
not  the  best,  and  being  unobjected  to  on  the  trial  is  good 
also  on  appeal.     Stockwell  v.  State,  ex  rel.,  101  Ind.  1. 

From  the  reservations  as  to  warranty,  as  set  out  in  the 
deeds  recited  from  the  record  in  the  evidence  given  by 
the  county  recorder,  it  is  clear  that  the  appellant  Wil- 
lard, in  accepting  his  deed  and  agreeing  to  pay  any 
school  fund  mortgage  upon  the  premises,  was  charged 
with  such  knowledge  of  the  mortgage  as  not  to  be  a  bona 
fide  purchaser  without  notice.  The  very  deed  by  which 
he  held  title  to  the  land  put  him  upon  inquiry.     It  is 


NOVEMBER  TERM,  1894.  23 

Walls  et  al.  t>.  State,  ex  rel.  Mallott,  Auditor  of  Lawrence  Co.,  et  al. 

well  settled  that  a  mortgage  may  be  reformed  and  fore- 
closed against  a  subsequent  purchaser  with  notice  of  the 
mistake.     Pence  v.  Armstrong,  95  Ind.  191. 

Conclusions  of  law  in  favor  of  the  appellee,  in  accord- 
ance with  the  finding  of  facts  and  for  reformation  and 
foreclosure,  were  rendered  by  the  court,  and  excepted  to 
by  the  appellants. 

It  is  argued  by  counsel  that  the  conclusions  of  law  are 
cot  sufficiently  full  and  explicit  as  to  the  kind  and  man- 
ner of  reformation  that  should  be  had,  and  we  are  re- 
ferred to  the  case  of  Toops  v.  Snyder,  47  Ind.  91,  as  sus- 
taining such  contention. 

That  case  decides  that  the  judgment  should  be  as 
specific  as  the  finding.  There  was  there  no  question  as 
to  conclusions  of  law. 

It  is  not  said  that  the  conclusions  of  law  in  the  case  at 
bar  are  erroneous,  but  only  that  further  and  more  detailed 
conclusions  should  be  had.  The  conclusions  are  in  favor 
of  the  appellee  on  the  issues  joined,  and  they  are  sup- 
ported by  the  facts  found.     This  is  sufficient. 

In  Slauter  v.  Favorite,  Guar. ,  107  Ind.  291,  it  was  held 
that  if  the  ultimate  judgment  is  right  there  can  be  no 
reversal,  even  though  a  conclusion  of  law  might  be 
erroneous. 

It  is  to  the  judgment  and  decree  that  we  must  look  for 
the  full  and  detailed  carrying  out  of  the  finding  and 
decision  of  the  court.  The  decree  in  this  case  is  full  and 
explicit  as  to  the  rights  of  the  parties  under  the  issues 
and  facts. 

We  have  not  been  aided  in  this  case  by  the  brief  of  the 
appellee,  the  document  so  named  containing  neither 
argument  nor  citation  of  authority,  and  making  no  an- 
swer to  the  able  brief  of  the  appellants. 

While  the  appellee  is  always  entitled  to  an  affirmance 
of  the  judgment  in  his  favor,  unless  some  error  in  the 
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trial  or  decision  is  pointed  out  by  the  appellant;  yet  it  is 
equally  the  duty  of  the  appellee  to  maintain  the  correct- 
ness of  the  proceedings  and  judgment  of  the  trial  court. 
If  counsel  for  appellee  fail  of  that  duty  the  labor  must 
fall  upon  this  court. 

By  Section  165,  R.  S.  1881  and  1894,  this  court  is 
required,  upon  the  decision  of  every  case,  to  give  a  state- 
ment in  writing  of  each  question  necessary  to  the  final 
determination  of  the  case. 

We  will  always,  therefore,  examine  the  record  as  fully 
as  may  be  possible  in  each  case,  and  will,  whether  sucb 
examination  shows  that  the  judgment  should  be  affirmed 
or  reversed,  "  give  a  statement  in  writing, "  containing 
such  reasons  and  citations  of  authority  as  may  sustain 
our  decision.  It  is  evident,  however,  that  a  party  who 
depends  on  the  mere  assertion  on  his  part  that  the  judg- 
ment of  the  trial  court  was  right,  or  that  it  was  wrong, 
ought  not  to  complain  if  this  court  should  not  be  able  to 
see  the  law  of  the  case  in  the  light  of  such  assertion. 

Our  decisions  must  be  based  on  reason  and  authority; 
and  it  is  a  duty  which  counsel  owe  to  their  clients  to  aid 
the  court  by  all  the  means  in  their  power  to  arrive  at  a 
just  conclusion.  This  aid  is  given  by  proper  briefs;  that 
is,  short  and  pointed  arguments  and  carefully  selected 
authorities. 

Finding  no  available  error  in  the  record  the  judgment 
is  affirmed. 

Filed  Sept.  26, 189*  j  petition  lor  rehearing  overruled  Feb.  21, 1896. 
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No.  17,081. 
Graves  v.  Fliqor. 

Sisal  Estate.— Interest  of  Subsequent  Chadless  Wife  in  Landin  the  Con- 
veyance of  Which  She  did  not  Join.— A  second  or  subsequent  childless 
wile,  surviving  her  husband,  where  there  are  children  alive  by  a 
former  wife,  takes  a  fee  simple  interest,  by  virtue  of  her  marital 
rights,  in  one-third  of  all  real  estate  of  which  her  husband  was 
seized  at  any  time  during  the  marriage,  in  the  conveyance  of  which 
she  did  not  join. 

Same. — Statute  Construed. — Interest  of  Wife.— The  amendment  to  sec- 
tion 2487,  R.  S.  1881  (Acta  of  1889,  p.  430),  relating  to  the  interest 
taken  in  real  estate  by  a  subsequent  childless  wife,  etc.,  does  not  in 
any  way  affect  section  2491,  H.  S.  1881,  defining  the  interest  taken 
by  the  widow  in  land  held  by  the  husband  in  the  conveyance  of 
which  she  did  not  join. 

From  the  Kosciusko  Circuit  Court. 

B.  S.  Biggs  and  W.  D.  Frazer,  for  appellant. 

L.  W.  Royse,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant 
against  the  appellee  to  quiet  title  to  real  estate  described 
in  the  complaint. 

The  material  facts  in  the  case,  as  they  are  disclosed  in 
the  complaint,  are  that  on  the  4th  day  of  February,  1891, 
Jacob  Fligor  was  the  owner  in  fee  of  the  laud  described 
in  the  complaint,  and,  on  that  day,  he  conveyed  the 
same  to  the  appellant,  who  is  hi3  daughter,  in  considera- 
tion of  natural  love  and  affection.  The  appellee,  who 
was  at  that  time  his  wife,  did  not  join  in  the  conveyance. 
Jacob  Fligor  subsequently  departed  this  life,  leaving  the 
appellee  as  his  widow,  and  children  by  a  former  marriage. 
He  had  no  children  by  the  appellee,  who  was  a  second 
and  subsequent  wife.  The  appellee  claims  to  own  one- 
third  of  the  land  in  fee,  and  it  was  against  this  claim 
that  the  appellant  sought  to  quiet  title,  asserting  that 
she  has  a  title  to  one-third  for  life  only. 
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An  act  of  the  General  Assembly,  which  went  into  force 
March  11,  1889,  Acts  of  1889,  p.  430,  provides  that:  "If 
a  man  dies  intestate,  leaving  a  widow  and  child  or  chil- 
dren, not  exceeding  two,  the  personal  property  of  such 
intestate  shall  be  equally  divided  among  the  widow  and 
children,  the  widow  taking  an  equal  share  with  one 
child,  but  if  the  number  of  children  exceed  two,  the 
widow's  share  shall  not  be  reduced  below  one-third  of 
the  whole:  Provided,  That  if  a  man  marry  a  second  or 
subsequent  wife  and  has  by  her  no  children,  but  has 
children  alive  by  a  former  wife,  the  interest  of  such  sec- 
ond or  subsequent  childless  wife  in  the  lands  of  the  de- 
cedent shall  only  be  a  life  estate,  and  the  fee  of  the  same 
shall  at  the  death  of  such  husband  vest  in  such  chil- 
dren, subject  only  to  the  life  estate  of  the  widow." 

It  is  contended  by  the  appellant  that  this  statute,  which 
is  an  amendment  of  section  2487,  R.  S.  1881,  is  appli- 
cable to  the  facts  above  stated,  and  that  under  its  express 
provisions  the  appellee  has  only  a  life  estate  in  the  lands 
in  dispute,  while,  on  the  other  hand,  it  is  contended  by 
the  appellee  that  the  case  is  goyerned  by  section  2491, 
R.  S.  1881,  which  is  as  follows:  "A  surviving  wife  is 
entitled,  except  as  in  section  seventeen  (section  2483) 
excepted,  to  one-third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee-simple  at  any  time 
during  the  marriage,  and  in  the  conveyance  of  which 
she  may  not  have  joined  in  due  form  of  law."     •     *     • 

It  is  to  be  observed  that  under  the  facts  stated  in  this 
case  Jacob  Fligor  divested  himself  of  all  title  and  inter- 
est in  the  real  estate  in  controversy  during  his  life  so 
that  at  the  time  of  his  death  there  was  nothing  to  descend 
to  his  heirs.  It  is  plain,  therefore,  that  the  appellee  could 
not  take  an  interest  in  the  land  under  the  provisions  of 
section  2487,  R.  S.  1881,  supra,  because  the  interest  she 
would  take  under  that  section  must  go  to  her  by  descent. 
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May  v.  Fletcher,  40  Ind.  575;  Slack  v.  Thacker,  84  Ind. 
418;  Hendrix  v.  McBelh,  87  Ind.  287;  McKinney  v. 
SratfA,  106  Ind.  404. 

We  are  of  the  opinion  that  the  appellee  takes  her  inter- 
est in  the  land  in  dispute  under  the  provisions  of  section 
2491,  supra.  The  interest  which  the  widow  takes  under 
the  provisions  of  that  section  is  an  interest  in  fee. 

In  the  case  of  Slack  v.  Thacker,  supra,  it  was  said  by 
this  court,  under  a  state  of  facts  similar  to  those  involved 
in  this  case:  "It  is  clear  to  our  minds  that  on  the  facts 
the  plaintiff  was  entitled  to  one-third  of  the  land  in  fee- 
simple.  She  comes  within  the  letter  and  spirit  of  the 
27th  section  (2491)  of  the  law  of  descents.  •  *  • 
The  case  is  not  affected  by  the  proviso  to  the  24th  sec- 
tion (2487)  of  the  act  because  the  land  did  not  descend 
to  the  plaintiff,  -but  she  took  it  in  virtue  of  her  marital 
rights." 

We  do  not  think  the  amendment  of  section  2487,  gupra, 
in  any  way  affected  section  2491,  and  the  interest  taken 
by  the  widow  in  the  lands  of  which  her  husband  was 
seized  at  any  time  during  the  marriage,  in  the  convey- 
ance of  which  she  did  not  join  is  a  fee-simple  interest. 

It  follows  from  this  conclusion  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrer  of  the  appellee  to 
the  complaint  in  this  case. 

Judgment  affirmed. 

Filed  Nov.  20, 1894 ;  petition  for  rehearing  overruled  Jan.  29, 1896. 


28  SUPREME  COURT  OF  INDIANA, 

Parke  County  Coal  Company  v.  Campbell,  Surveyor  of  Parke  County. 


151    MO, 


The  Pabkb  Codnty  Coal  Company  v.   Campbell, 
sobveyob  op  pabeb  county. 

Deainagb. — Asurtnaenti  for  Repair  of  Ditch. — Jfu«t  be  Limited  to  Land* 
Benefited. — Section  10,  Act  April  6,1885,  Construed. — Under  section 
10  of  the  act  of  April  6, 1886  (Acts  1885,  p.  129 ;  Elliott's  Supp.  sec- 
tion 1193) ,  the  cost  of  repairing  a  ditch  most  be  apportioned  and  as- 
sessed against  the  lands  benefited  by  the  repairs,  and  no  part  'of 
such  cost  can  be  assessed  against  land  not  so  benefited,  although 
such  land  was  originally  assessed  for  the  construction  of  the  ditch. 

Howard,  J.,  dissents. 

From  the  Parke  Circuit  Court. 

E.  Hunt  and  A.  M.  Hadley,  for  appellant. 

H.  Daniels,  for  appellee.  , 

Dailey,  J. — The  case  here  presented  is  an  appeal  from 
an  assessment  made  upon  appellant's  lands  for  the  pur. 
pose  of  reimbursing  the  county  treasury  for  moneys  paid 
out  for  the  cleaning,  repairing  and  improvement  of  a 
certain  ditch  in  Parke  and  Vigo  counties,  Indiana,  known 
ao  the  "RoBedale  Ditch." 

This  action  was  commenced  by  appellant  filing  its 
bond  with  the  clerk  of  the  Parke  Circuit  Court  within 
twenty  days  after  the  posting  of  the  notices  of  said  as- 
sessment by  the  county  surveyor,  in  the  sum  of  $300, 
being  more  than  the  appellant's  assessment,  stating  that 
appellant  was  aggrieved  thereby,  and  conditioned  upon 
the  faithful  prosecution  of  its  appeal,  and  the  payment 
of  all  costs  decreed  or  confirmed  against  it. 

Thereupon  a  summons  was  issued  by  said  clerk  for  the 
county  surveyor  and  served  by  the  sheriff.  After  said 
service,  the  surveyor  filed  with  the  clerk  a  copy  of  the 
record  of  said  assessment  and  the  notices  thereof,  to- 
gether with  a  showing  as  to  when  and  where  they  were 
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posted;  all  as  required  by  section  10  of  an  act  approved 
April  6,  1885,  being  section  1193  of  Elliott's  Supp. 

A  demurrer  was  interposed  by  appellee  to  the  appeal 
bond  and  complaint,  which  demurrer  was  overruled  and 
an  exception  taken. 

The  cause  was  submitted  to  the  court  for  trial  upon  an 
agreed  statement  of  facts  contained  in  the  record,  and 
the  court  found  for  the  appellee,  to  which  the  appellant 
excepted. 

Appellant  then  filed  its  motion  for  a  new  trial,  assign- 
ing  as  causes: 

First.   That  the  amount  assessed  by  the  court  is  ex- 


Second.  The  assessment  of  the  amount  of  recovery  is 
too  large. 

Third.  The  decision  of  the  court  is  not  sustained  by 
sufficient  evidence. 

Fourth.   The  finding  of  the  court  is  contrary  to  law. 

This  motion  was  overruled,  to  which  the  appellant  ex- 
cepted, and  judgment  was  rendered  for  the  appellee. 
From  the  judgment  so  rendered  this  appeal  is  prose- 
cuted. 

The  only  error  assigned  is  the  overruling  of  the  appel- 
lant's motion  for  a  new  trial. 

All  the  causes  specified  therefor  depend  practically 
upon  the  same  question,  namely,  the  construction  to  be 
given  that  part  of  section  10,  supra,  which  reads  as  fol- 
lows: "To  raise  the  necessary  money  to  reimburse  the 
treasury,  he  (the  county  surveyor)  shall  apportion  and 
assess  the  cost  of  such  repairs  upon  the  lands  adjudged 
by  the  court  benefited  by  the  construction  of  the  ditch, 
in  like  proportion  as  benefits  were  assessed  against  said 
lands  for  the  construction  of  said  ditch." 

As  shown  by  the  agreed  statement  of  facts,  the  appel- 
lee, Campbell,  is  the  surveyor  of  Parke  county,  and,  as 
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such,  he  had  the  ditch  in  controversy  repaired.  It  was 
constructed  in  the  year  1886,  under  the  act  of  April  6, 
1885,  supra,  by  a  proceeding  in  the  Parke  Circuit  Court. 
Appellant's  lands,  consisting  of  forty  acres,,  were  origin- 
ally assessed  ¥400  for  the  construction  of  the  ditch,  and 
the  present  assessment,  for  repairs,  is  4145.32.  In  mak- 
ing the  last  assessment,  appellee  determined  the  amount 
thereof  without  viewing  the  land  or  having  it  done,  but 
he  was  well  acquainted  with  the  lands,  and  knew  where 
the  ditch  was  located.  The  assessment  of  $145.32  for 
repairs  was  based  upon  the  original  assessment  of  $400, 
regardless  of  whether  the  lands  would  be  benefited  by 
the  last  assessment  or  not. 

All  of  the  assessments  for  repairs  were  based  and  ap- 
portioned upon  the  original  assessments  for  the  con- 
struction thereof,  without  any  regard  to  the  actual  bene- 
fit to  the  several  tracts  of  lands  from  said  improvement, 
or  whether  they  would  be  benefited  at  all. 

Appellant's  land  lies  at  the  upper  end  of  said  drain, 
and  is  mostly  high,  rolling,  and  broken  ground,  and  was 
not  in  any  way,  whatever,  benefited  by  the  repairs  made 
by  the  appellee,  and  the  assessment  of  $145.32  was  made 
by  appellee  to  raise  the  necessary  money,  along  with 
other  assessments,  to  reimburse  the  county  treasury,  out 
of  which  funds  had  been  paid  for  said  improvement. 

Said  repairs  for  which  said  assessment  was  made  will 
not  be  of  any  benefit  whatever  to  appellant's  lands,  but 
were  necessary  in  order  to  maintain  the  ditch  at  the 
same  depth,  width  and  condition  aa  when  originally 
constructed,  and  the  cost  thereof  was  $668.47,  but  no 
part  of  the  -repairs  was  along  the  lands  of  the  appellant. 

It  will  be  seen  from  the  foregoing  facts  disclosed  by 
the  record,  that  the  assessment  here  controverted  was 
made  under  the  section  of  the  statute  above  referred  to, 
without  regard  to  the  benefits  to  the  lands  adjoining  the 


NOVEMBER  TERM,  1894.  Si 

Parke  County  Coal  Company  v.  Campbell,  Surveyor  of  Parke  County. 

ditch  from  the  improvement,  but  was  based  solely  upon 
the  original  assessment.  The  position  of  the  appellee  in 
making  the  assessment,  and  which  was  sustained  by  the 
trial  court,  was  that  the  words  of  the  statute,  "he  shall 
apportion  and  assess  the  costs  of  such  repairs  upon  the 
lands  adjudged  by  the  court  benefited  by  the  construc- 
tion of  the  ditch  in  like  proportion  as  benefits  were  as- 
sessed against  said  lands  for  the  construction  of  said 
work,"  justified  and  directed  such  an  assessment.  That 
the  words,  "In  like  proportion,"  meant  that  the  appor- 
tionment to  any  tract  of  land  for  the  repairs  and  im- 
provement should  be  based  upon  the  exact  portion  of  the 
original  cost  of  construction  with  which  that  tract  was 
originally  assessed,  without  reference  to  the  benefits  ac- 
cruing to  the  land  from  the  present  improvement. 

Appellant's  contention  is:  First,  that  a  proper  con- 
struction of  the  statute  does  not  justify  or  authorize  such 
an  assessment,  and  second,  that  even  if  a  literal  construc- 
tion should  grant  such  a  power,  the  statute  would  mani- 
festly conflict  with  the  provision  of  the  Constitution  of 
the  United  States  that  "private  property  shall  not  be 
taken  for  public  use  without  just  compensation."  R.  S. 
1881,  section  29.  Also,  that  it  would  contravene  sec- 
tion 21,  article  1,  of  the  Constitution  of  this  State,  R.  S. 
1881,  section  66,  which  provides  that  "no  man's  prop- 
erty shall  be  taken  by  law  without  just  compensation; 
nor,  except  in  case  of  the  State,  without  such  compensa- 
tion first  assessed  or  tendered." 

The  statute  under  which  this  ditch  was  constructed 
provides,  as  a  method  of  assessment,  that  the  drainage 
commissioners,  in  company  with  a  third  person,  to  be 
appointed  by  the  court,  who  shall  be  a  "reputable  free- 
holder and  disinterested,  and  a  man  of  intelligence  and 
'  good  judgment,  and  a  resident  of  some  township  through 
or  into  which  such  ditch  or  drain  is  proposed  to  be  con- 
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structed,  who  shall  take  an  oath  that  he  will  faithfully 
and  honestly  perform  his  duties,  before  entering  thereon; 
*  *  *  shall  make  personal  inspection  of  the  lands 
described  in  the  petition,  and  of  all  other  lands  likely  to 
be  affected  by  the  proposed  work,  and  consider  •  *  • 
Third,  whether  the  costs,  damages  and  expenses  of  effect- 
ing the  drainage  will  be  less  than  the  benefits  to  the 
owners  of  the  lands  likely  to  be  benefited  by  the  proposed 
drainage  *  *  *  and  assess  the  benefits  or  injury 
as  the  case  may  be  to  each  separate  tract  of  land  to  be 
affected  thereby  and  to  easements  held  by  railway  and 
other  corporations  and  make  report  to  the  court,  as  di- 
rected under  oath."  Elliott's  Supp.,  section  1186.  The 
act  then  provides  for  a  remonstrance  by  any  person  af- 
fected by  the  assessment,  and  any  one  or  more  of  ten  dif- 
ferent reasons  may  be  specified,  among  which  are: 
"Third,  by  any  person  or  persons,  whose  lands  are  as- 
sessed as  benefited,  that  his  or  their  specified  lands  are 
assessed  too  much  as  compared  with  other  lands  assessed 
as  benefited  or  damaged."  "Fifth,  by  any  person  whose 
lands  are  assessed  as  benefited,  that  the  same  will  not  be 
affected,  nor  benefited  to  the  extent  of  the  assessment  by 
the  proposed  work  if  accomplished."  Elliott's  Supp., 
section  1187.  This  is  the  method  provided  for  the  levy 
and  final  adjustment  of  the  original  assessments.  Con- 
cerning the  repairs  referred  to,  section  1193,  Elliott's 
Supp.,  provides  that  the  cost  of  repairs  shall  be  ap- 
portioned upon  the  lands  adjudged  by  the  court  bene- 
fited by  the  construction  of  the  ditch  in  like  proportion 
as  benefits  were  assessed  against  said  lands  for  the  con- 
struction oi  said  work. 

It  is  the  appellant's  contention  that  this  section  was 
intended  to  direct  that  the  assessment  be  made  by  the 
county  surveyor,  as  drainage  commissioner,  just  as  in 
the  first  instance,  the  only  difference  being  that  he  must 
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confine  himself  to  the  lands  "adjudged  by  the  court  bene- 
fited by  the  construction,"  but  in  all  other  respects  the 
assessment  must  be  determined  in  the  same  way  as  the 
original;  that  the  words  "like  proportion"  do  not  mean 
"in  the  identical  ratio,"  but  in  a  just  share,  or,  in  pro- 
portion to  the  benefits  as  determined  from  an  actual 
view  of  the  premises,  and  a  careful  consideration  of  the 
results  of  cleaning  the  ditch. 

It  seems  to  us  there  is  much  force  in  appellant's  posi- 
tion. 

If  appellee's  contention  that  the  assessment  for  repairs 
must  be  predicated  upon  the  original  assessment,  and 
that  each  land-owner's  share  of  the  cost  of  the  improve- 
ment is  just  such  part  of  the  whole  cost,  as  his  share  of 
the  original  cost  of  construction  was  to  its  total  cost,  it 
would  be  hard  to  conceive  why  the  Legislature  should 
hare  provided  a  mode  of  appeal.  It  would  then  be  only 
a  matter  of  mere  computation  on  the  part  of  the  county 
surveyor,  the  result  of  which  would  be  fixed  and  un- 
changeable, so  that  an  appeal  could  be  of  no  avail.  Yet 
an  appeal  is  provided  for  by  section  1193,  tupra,  and  it 
is  directed  therein  how  the  cost  of  appeal  shall  be  ap- 
portioned in  case  of  a  reduction  of  the  assessment  of  the 
party  appealing,  evidently  contemplating  a  trial  of  the 
issue  of  actual  benefit  and  a  finding  of  the  court  based 
thereon.  Assuming  for  a  moment,  but  not  deciding, 
that  appellee's  position  is  correct  it. clearly  was  not  the 
intention  of  the  Legislature  that  this  assessment,  based 
upon  the  original,  should  be  conclusive,  but  only  prima 
facie,  and  subject  to  the  right  of  rebuttal  by  any  person 
aggrieved,  by  proof  that  it  was  in  excess  of  the  benefits. 
This  could  be  the  only  logical  reason  for  a  clause  in  the 
act  providing  for  appeals  and  reductions.  But,  in  the 
present  case,  the  evidence  as  shown  by  the  agreed  state- 
Vol.  140—3 
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ment  of  facts,  it  will  be  remembered,  is,  that  appellant's 
lands  were  in  no  way  whatever  benefited  by  the  improve- 
ment, and  yet  they  are  compelled  to  pay  more  than 
one-fourth  the  total  cost  thereof,  simply  because,  in  the 
construction  proceedings,  they  were  assessed  $400.  The 
present  assessment  being  a  computation  made  upon  the 
basis  of  the  old  one,  it  is  so  manifest  an  injustice  that 
we  can  not  sustain  it,  especially  when  such  a  construc- 
tion of  the  statute,  as  is  contended  for,  will  avoid  its 
provisions. 

If  the  appellee's  position  be  correct,  then,  as  in  this 
case,  when  a  ditch  has  become  of  no  benefit  whatever  to 
a  man's  land,  owing  to  the  changes  in  the  topography 
of  the  country,  wrought  by  nature  or  artificial  means,  he 
must  continue,  year  after  year,  so  long  as  the  ditch  is 
maintained,  to  contribute  to  the  keeping  up  of  a  work, 
from  which  he  derives  no  benefit  whatever  which  would 
be  a  taking  of  his  property  for  public  use  without  com- 
pensation. Such  a  state  of  affairs  would  be  a  continued 
and  perpetual  cloud  upon  the  title  to  his  lands.  A  lien, 
the  amount  of  which  is  uncertain  depreciating  the  value 
of  his  property,  while  he  receives  nothing  in  return.  We 
think  a  servient  condition  of  this  kind  does  not  accord 
with  the  spirit  of  our  laws  on  eminent  domain. 

It  is  fundamental  that  every  man  has  the  assurance  of 
the  enjoyment  of  his  property,  resting  upon  the  proposi- 
tion that  if  it  is  taken  from  him  he  will  receive  some 
compensation  in  return  therefor,  and  that  unless  some 
benefit  does  accrue  from  a  public  work,  neither  he  nor 
his  property  will  be  called  upon  to  contribute  thereto. 

The  evidence,  as  agreed  upon,  is  that  the  purpose  of 
these  repairs  was  to  keep  the  ditch  "to  the  same  depth, 
width  and  condition  as  when  originally  constructed  ;  " 
also,  that  appellant's  lands  lay  at  the  upper  end  of  said 
drain,  are  mostly  high,  rolling  and  broken  grounds,  and 


NOVEMBER  TERM,  1894. 


Parke  County  Coal  Company  v.  Campbell,  Surveyor  ot  Parke  County. 

were  not  in  any  way  whatever  benefited  by  the  repairs, 
and  that  "  no  part  of  the  repairs  was  along  the  lands  of 
the  appellant."  It  thus  appears  that  if  appellant  is 
compelled  to  pay  the  assessment  levied  it  must  contribute 
for  a  work,  not  only  of  no  benefit  to  its  lands,  but  which 
does  not  touch  them,  solely  in  the  interest  of  adjacent 
lands  in  which  it  has  no  concern,  and  to  the  owners  of 
which  it  is  under  no  obligation.  Under  the  rule  that 
statutes  most  be  so  construed,  if  possible,  as  not  to  con- 
flict with  the  organic  law  of  the  State,  the  statute  in 
question  must  be  construed  to  mean  "in  proportion  to 
the  actual  benefits,  as  in  the  original  construction,"  and 
not  in  proportion  to  the  actual  benefit  for  that  purpose; 
and,  so  interpreted,  it  avoids  any  constitutional  objection 
that  may  be  urged  against  it.  It  will  not  do  to  insist 
that  the  appellant  is  estopped  to  controvert  this  assess- 
ment because  it  is  submitted  to  the  original  assessment, 
which  was  merged  into  a  judgment,  or  to  assert  that  it  is 
an  admitted  basis  upon  which  subsequent  assessments 
may  he  made. 

The  submission  to  and  payment  of  a  legitimate  assess- 
ment will  not  estop  or  bar  a  party  from  contesting  another 
assessment,  made  under  a  different  clause  of  the  same 
act,  if  such  clause  contravenes  the  fundamental  rights 
of  the  property  owner,  nor  does  it  follow,  because 
the  original  construction  of  an  improvement  is  then 
beneficial  to  property  to  a  certain  extent,  that  the  condi- 
tion will  continue  so  as  to  authorize  future  assessments 
upon  the  same  ratio. 

Such  a  law  implies  that  time  and  nature  will  continue 
the  same  status  of  property,  when  the  fact  is  that  relative 
values  and  benefits  are  continually  changing,  and  the 
fallibility  of  the  human  intellect  is  not  equal  to  the  task 
of  establishing  a  permanent  basis  of  assessments. 

The  inevitable  result  of  an  act  so  construed  as  to  pro- 
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vide  for  future  assessments  based  upon  former  assess- 
ments is  as  sure  to  work  irreparable  injury  as  the  muta- 
tions of  time  are  to  change  the  relative  values  of  prop- 
erty, and  in  the  end  might  lead  to  the  defeat  of  the  entire 
enterprise.  It  would  be  unreasonable  to  hold  the  appel- 
lant bound  by  an  assessment  for  repairs  of  no  benefit  to 
it  whatever,  which,  by  operation  of  law  was  estimated 
five  or  six  years  prior  to  the  time  the  supposed  benefits 
accrued,  and  without  any  knowledge  whatever  of  what 
the  condition  of  the  lands  would  be  at  so  long  a  time  in 
the  future.  If  one  tract  can  he  assessed  without  benefit 
to  it,  so  can  all  the  lands  affected  by  the  original  con- 
struction, and  there  would  be  no  limit  to  the  power  of 
assessment  for  repairs,  whether  they  would  derive  a 
benefit  or  not.  There  are  many  insuperable  objections 
to  the  law  governing  repairs  as  contended  for  by  the  ap- 
pellee and  as  construed  by  the  trial  court,  but  placing 
upon  it  the  more  reasonable  construction  we  have  here- 
tofore given  it,  that  the  assessment  for  repairs  shall  be 
made  upon  the  lands  assessed  for  the  construction,  in 
proportion  as  they  will  be  benefited  by  the  repairs,  it 
can  be  upheld  and  serve  a  useful  purpose  in  the  general ' 
plan  for  the  drainage  of  wet  lands. 

The  judgment  of  the  court  below  is  reversed,  with 
directions  to  order  another  assessment  based  upon  the 
actual  benefits  to  be  derived  from  the  proposed  repairs. 

Filed  Dec.  19, 1894 ;  petition  for  rehearing  overruled  Feb.  8, 1896. 

Dissenting  Opinion. 

Howard,  J. — While,  so  far  as  this  case  is  concerned, 
taking  the  facts  as  correctly  found,  it  would  seem  that 
the  decision  reached  in  the  majority  opinion  is  equitable 
as  between  the  parties  to  the  appeal;  yet  I  am  constrained 
to  believe  that  the  statute  was  correctly  interpreted  in  the 
trial  court,  and  consequently  that  the  interpretation 
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reached  by  the  majority  of  my  brothers  is  unwarranted. 
It  appears  to  me  that  the  statute  plainly  means  that  the 
surveyor,  in  making  assessments  for  the  repairs  of 
ditches,  shall  make  them  not  only  on  the  same  lands  but 
also  in  the  same  relative  proportions  as  the  original  as- 
sessments for  construction. 

The  Legislature,  I  think,  in  the  enactment  of  the  law, 
has  clearly  expressed  its  intent  that  after  assessments 
have  once  been  made  and  confirmed  for  the  construction 
of  a  ditch,  then,  in  assessing  expenses  thereafter  for  the 
repair  of  the  same  ditch,  the  surveyor  shall  have  no  dis- 
cretion but  to  make  the  assessments  in  the  same  propor- 
tions as  those  originally  made. 

The  appeal  provided  for,  as  seems  to  me,  is  only  for 
the  purpose  of  securing  this  end,  that  is,  that  the  sur- 
veyor Bhall  perform  his  duty  as  required  by  the  statute, 
make  the  assessments  for  repair  in  the  same  mathemat- 
ical proportion  as  the  assessments  for  construction  were 
made.  The  language  could  hardly  be  clearer,  and  we 
ought  not  to  try  to  explain  away  its  meaning.  This 
court  can  only  draw  from  the  statute  what  it  already  con- 
tains, and  can  not  inject  into  its  language  a  purport  that 
was  never  intended.  We  can  not  make  law  as  we  would 
have  it,  but  must  take  it  as  it  is.  If  the  law  is  uncon- 
stitutional, it  may  be  so  declared.  For  any  other  relief 
appeal  must  be  had  to  the  Legislature  itself. 
,    Filed  Dec.  19, 189-1. 
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No.  17,164. 

Moohb  v.  Slack  bt  al. 

Appeal.— In  Name  of  Deceased  Person.— No  Substitution  of  Parties.— 
Jurisdiction.— Where  an  appeal  ia  taken  in  the  name  of  a  deceased 
person,  who  died  after  judgment  and  before  appeal,  there  is  no 
valid  appeal,  and  there  can  be  no  substitution  of  parties,  either 
with  or  without  the  conaent  of  the  appellees,  the  appellate  tribunal 
having  no  jurisdiction. 

From  the  Huntington  Circuit  Court. 
C.  W.   Watkina,  J.  F.   France,   Z.    T.  Dungan,  for  ap- 
pellant. 
/.  B.  Kenner  and  U.  S.  Lesh,  for  appellees. 

McCabe,  J. — The  appellant  brought  suit  against  the 
appellees  to  enjoin  them  from  casting  foul  water  and  the 
contents  of  privy  vaults  and  waste  water  into  a  certain 
tile  drain  which,  it  is  claimed,  appellees  maintained, 
which  carried  the  alleged  noisome  substances  so  close  to 
appellant's  land,  that  is,  on  to  the  adjoining  lot  of  ap- 
pellee, Maria  O.  Murry,  that  the  same  flowed  on  to  and 
over  appellant's  lot  which  she  used  for  a  pasture  creat- 
ing a  nuisance  in  the  neighborhood  and  greatly  injuring 
appellant's  lot.  Issues  were  formed  on  the  complaint, 
a  trial  of  which  resulted  in  a  special  finding  of  the  facts 
by  the  court  upon  which  it  stated  conclusions  of  law  in 
favor  of  appellant  upon  which  she  had  judgment  enjoin- 
ing the  appellees  and  other  relief. 

The  court,  on  motion,  modified  the  decree  somewhat,  to 
which  appellant  objected  and  excepted.  The  only  error 
assigned  calls  in  question  the  ruling  of  the  court  in 
modifying  the  decree.  The  judgment  was  rendered  on 
the  5th  day  of  June,  1893.  The  motion  to  modify  was 
filed  during  that  term,  and  at  the  September  term,  on 
October  3,  1893,  the  judgment  was  modified.     And  from 
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that  order  this  appeal  is  attempted  to  be  prosecuted.  The 
record  was  filed  in  this  court  on  December  4,  1893.  On 
that  day  notice  of  appeal  was  duly  issued  by  the  clerk  of 
this  court  in  the  name  of  said  appellant,  Belinda  A. 
Moore,  which  was  duly  returned  on  December  7,  1893, 
served  on  appellees. 

On  December  4,  1893,  a  paper  entitled  Belinda  A. 
Moore,  appellant,  v.  James  R.  Slack  et  al.,  was  filed  in 
this  court,  purporting  to  be  a  motion  on  the  part  of 
Emma  R.  Taylor,  Alice  Moore,  Alford  Moore  and  Dessie 
Moore,  stating  that  said  appellant  Belinda  A.  had  died, 
that  she  had  left  surviving  as  her  sole  heirs  at  law  said 
persons  who  are  all  alleged  to  be  over  twenty-one  years 
of  age,  and  they  ask  that  their  names  be  substituted  as 
appellants,  and  "that  they  be  permitted  to  prosecute 
this  action  in  their  own  names."  We  presume  they 
mean  to  ask  leave  to  prosecute  the  appeal  in  their  own 


In  a  notice  on  the  appellees  of  such  motion  to  sub- 
stitute they  state  that  said  Belinda  A.  Moore  died  before 
the  appeal  was  taken.  Service  of  this  notice  is  acknowl- 
edged by  the  attorneys  for  the  appellees,  and  in  such 
acknowledgment  say  they  agree  that  the  substitution 
may  be  made. 

The  right  to  substitute  depends  on  the  question  whether 
any  appeal  is  pending  at  all. 

The  statute  provides  that,  "In  case  of  the  death  of 
any  or  all  the  parties  to  a  judgment  before  an  appeal  is 
taken,  an  appeal  may  he  taken  by,  and  notice  of  an  appeal 
served  upon,  the  persons  in  whose  favor  and  against 
whom  the  action  might  have  been  revived,  if  death  had 
occurred  before  judgment."  Burns  R.  S.  1894,  section 
648  ;   R.  S.  1881,  section  636. 

Under  this  statute  it  has  been  held  by  this  court  that 
an  appeal  taken  to  the  Supreme  Court  in  the  name  of  a 
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dead  appellant  is  a  nullity.  Taylor  v.  Elliott,  52  Ind. 
588  j  Taylor  v.  Elliott,  53  Ind.  441;  Branham  y.  Johnson, 
62  Ind.  259. 

In  the  second  case  of  Taylor  v.  Elliott,  supra,  this 
court  said,  on  page  442,  that :  "  If  the  court  acquired 
no  jurisdiction  of  Taylor,  neither  did  it,  under  the  cir- 
cumstances of  this  case,  of  the  appeal.  And  if  the  judg- 
ment rendered  by  the  court  on  the  appeal  was  void, 
it  was  ao  because  the  appeal  was  void,  conferring 
no  jurisdiction  upon  the  court  over  the  cause.  The 
decision  amounts  to  this:  That  no  genuine  appeal 
was  ever  taken ;  that  an  appeal  in  the  name  of  a  dead 
man,  and  apparently  by  him,  in  the  absence  of  statutory 
provision,  is  a  notion,  a  nullity.  In  case  of  the  death 
of  a  party  after  judgment,  appeal  must  be  taken,  not  in 
the  name  of  the  dead  party,  but  by  the  person  in  whose 
favor  the  action  might  have  been  revived,  if  death  had 
occurred  before  judgment,"  citing  the  statute.  "Since 
the  above  decision  was  rendered,  two  motions  have  been 
made  in  the  premises,  and  submitted  to  this  court;  the 
first  one  by  Elliott,  that  the  cause  be  struck  from  the 
docket;  the  second  one  by  Deborah  B.  Taylor,  that  her 
name  be  substituted  as  appellant  in  the  cause,  in  place 
of  the  name  of  Quartus  Taylor,  on  the  ground  that  said 
Quartus,  before  hisdeath,  had  assigned  his  interest  in 
the  cause  of  action  to  her. 

"The  firBt  motion  must  be  sustained.  No  real  appeal 
having  been  taken,  the  cause  is  a  fiction  on  the  docket 
of  this  court,  and  should  be  struck  off. 

"The  second  motion  must  be  overruled.  No  real  ap- 
peal having  been  taken,  the  court  never  having  acquired 
jurisdiction  of  the  cause,  the  substitution  of  a  real 
name  in  the  Appellate  Court  in  a  fictitious  appeal  on  the 
docket  of  that  court  will  not  convert  the  fictitious  appeal 


NOVEMBER  TERM,  1894. 


The  State,  ex  rel.  McCay,  v.'  Kroet,  Recorder  of  Lake  County. 

into  a  real  one  and  give  the  court  jurisdiction  of  the 
cause." 

Another  section  provides  that  "The  death  of  any  or 
all  the  parties  shall  not  cause  the  proceedings  to  abate; 
but  the  names  of  the  proper  persons  being  substituted, 
upon  consent  or  upon  notice,  the  cause  may  proceed." 
Burns  R.  S.  1894,  section  649;  R.  S.  1881,  section  637. 

This  is  the  section  the  counsel  were  aiming  to  act  un- 
der in  this  case.  But  it  clearly  does  not  apply,  aa  it  is 
evidently  intended  to  apply  only  to  a  case  where  the 
death  occurs  after  the  appeal  and  before  the  submission 
of  the  cause;  because  another  section  provides  that  "If 
the  death  of  any  or  all  the  parties  occur  after  the  sub- 
mission of  a  cause,  judgment  shall  be  rendered  as  at  the 
term  at  which  the  submission  was  made,  without  any 
change  of  parties."  Barns  R.  S.  1894,  section  675;  R. 
S.  1881,  section  663. 

As  there  was  no  valid  appeal  taken  in  this  case,  there 
can  be  no  substitution  of  parties,  either  with  or  without 
the  consent  of  the  appellees,  this  court  having  no  juris- 
diction. 

The  cause  is  therefore  stricken  from  the  docket. 

Filed  Dec.  18, 1894 ;  motion  to  reinstate  overruled  Jan.  18, 1896. 


The  State,  ex  eel.  McCay,  v.  Krost,  Recorder  op 
Lake  County. 

Fuss  AMU  Salaries. — Fee  for  Recording  Mortgage  Since  Pamage  of  Act  1 
of  1891. — Statute  Construed. — The  fee  collectible  for  recording  a  \\ 
mortgage  by  a  recorder  who  has  been  elected  since  the  act  of  1891  - 
went  into  effect,  is  one  dollar. 

Constitutional  Law. — Feei  and  Salaries. — Case  Adhered  to. — The  fee  |i5    SI 
and  salary  act  of  1891  is  not  unconstitutional  as  being  special  and  l5b       ' 
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local,  in  that  it  does  not  include  in  its  provisions  persona  who  were 
elected  to  office  prior  to  the  time  it  took  effect.  Henderson,  And.,  v. 
State,  ex  rel.,  137  Ind.  552,  adhered  to. 
BAMS.—  Cote  Adhered  to.— When  Constitutional  Question  wOl  not  be  De- 
cided.—  When  Part  of  Act  may  be  Sustained. — The  same  case  is  adhered 
to  in  iU  decision  that  a  constitutional  question  will  not  be  enter- 
tained unless  it  is  directly  in  issue,  and  is  essential  to  the  decision 
ol  the  case;  and,  farther,  that  the  whole  act  should  not  go  down 
because  of  the  invalidity  of  some  part  of  the  act,  which,  if  elimin- 
ated, would  not  affect  the  operation  ol  that  remaining. 

From  the  Lake  Circuit  Court. 

A.  6.  Smith,  Attorney-General,  F.  H.  Blackledge,  W. 
W.  Thornton  and  J.  B.  Peterson,  for  appellant. 
J.  Kopelhe,  for  appellee. 

Hacknky,  J.— 'The  appellee  was  elected  recorder  of 
Lake  county  in  the  year  1892,  and  thereafter  the  appel- 
lant's relator  demanded  the  recording  of  a  mortgage  and 
tendered  as  the  fee  therefor  the  sum  of  one  dollar.  Upon 
the  refusal  of  the  appellee  to  record  said  mortgage  for 
less  than  one  dollar  and  twenty-five  cents,  the  appellant's 
relator  sought  and  was  denied  the  writ  of  mandamus  to 
enforce  his  said  demand. 

No  question  is  made  as  to  the  form  of  the  petition,  but 
the  appellee  insists  that  while  the  act  of  March  9,  1891 
(Acts  1891,  p.  424),  provides  that  the  fee  for  the  service 
demanded  is  one  dollar,  said  act  is  unconstitutional,  and, 
therefore,  he  was  entitled,  under  the  law  of  1875,  R.  S. 
1881,  section  5946,  to  one  dollar  and  twenty-five  cents. 

Tn"e  insistence  is  that  the  act  in  question  violates  sec- 
tions 22  and  23,  article  4  of  the  State  Constitution,  which 
provide  against  the  passage  of  local  or  special  laws  "in 
relation  to  fees  and  salaries,  except  that  the  laws  maybe 
so  made  as  to  grade  the  compensation  of  officers  in  pro- 
portion to  the  population  and  the  necessary  services  re- 
quired," and  providing  that  "in  all  cases,  where  a 
general  law  can  be  made  applicable,  all  laws  shall  be 
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general  and  of  uniform  operation  throughout  the  State." 
Much  of  the  discussion  of  counsel  has  been  directed  to 
the  proposition  that  the  failure  of  the  Legislature  to  pro- 
vide a  salary  for  the  recorder  of  Shelby  county,  while 
providing  salaries  for  the  recorders  of  the  other  ninety- 
one  counties  of  the  State,  brought  the  enactment  within 
the  above  constitutional  inhibitions. 

The  real  question  at  issue  upon  the  record  is  one  not 
of  the  salary,  provided  by  the  act  of  1891,  but  concerns 
only  the  fee  with  which  the  appellant  was  properly 
chargeable  for  the  recording  of  his  mortgage,  a  question 
arising  between  the  citizen  who  demanded  the  service 
and  the  officer  whose  duty  it  was  to  perform  that  service. 
The  act  of  1891  provided  a  salary  for'the  appellee  and 
required  him  to  pay  the  receipts  of  his  office  into  the 
county  treasury  to  constitute  a  fund  with  which  to  pay 
that  salary,  but  the  question  before  us  does  not  arise  be- 
tween the  appellee  and  the  treasurer  as  to  the  duty  of 
paying  the  fees  into  the  treasury  nor  as  to  drawing  the 
salary  therefrom,  nor  does  it  involve  an  inquiry  as  to  the 
claims  of  the  appellee  or  of  his  county  to  the  fee  for  re- 
cording the  relator's  mortgage.  Our  investigation,  there- 
fore, must  be  confined  to  the  validity  of  the  law  so  far 
as  it  prescribes  the  fee  for  recording  mortgages,  unless 
it  shall  be  found  that  the  fee  provisions  and  the  salary 
provisions  of  the  law  are  so  inter-dependent  as  to  cause 
the  fall  of  either  by  the  invalidity  of  the  other. 

A  full  reading  of  the  act  will  disclose  that  the  system 
of  fees  therein  provided  is  complete,  not  only  with  refer- 
ence to  the  services  of  all  recorders  of  the  State,  but  also 
as  to  all  other  offices  whose  incumbents  are  required  to 
perform  services  for  persons  applying  therefor.  The 
validity  of  the  act,  so  far  as  it  provides  salaries  for  the 
various  officers,  could  not  and  should  not  affect  the  ques- 
tion as  to  what  fees  should  be  charged  to  and  collected 
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from  the  citizen,  and  if  the  salary  provisions  of  the  act 
were  entirely  eliminated  no  good  reason  appears  for 
holding  invalid  the  system  of  fees  so  provided  when  con- 
sidered with  reference  to  the  authority  of  the  law-making 
power  and  the  rights  of  such  citizen.  No  one  would  con- 
tend that  the  Legislature  might  not  provide  that  a  fee 
heretofore  charged  for  recording  a  mortgage  should  he 
more  or  less  in  the  future. 

This  position  is  not  controverted,  but  it  is  stoutly  con- 
tended that  the  act,  considering  alone  its  provision  of  a 
system  of  fees,  violates  the  constitutional  inhibitions 
above  quoted,  since  it  was  provided  by  section  136  of  the 
act  that  the  provisions  of  the  act  should  not  apply  to 
officers  elected  before  the  taking  effect  of  the  act.  This 
contention  was  urged  in  Henderson  v.  State,  ex  rel.,  137 
Ind.  552,  as  affecting  both  the  salary  and  the  fee  pro- 
visions of  said  act,  and  it  was  there  held  [that  by  the 
postponement  of  the  operation  of  the  act,  though  in  do- 
ing so  officers  in  various  parts  of  the  State  were  governed 
some  by  the  act  of  1875  and  others  by  the  act  of  1891, 
did  not  render  the  act  local  or  special  and  did  not  violate 
the  requirement  that  it  should  be  uniform  in  its  opera- 
tion. We  adhere  to  the  ruling  in  that  case.  That  case 
is  adhered  to  as  supporting,  also,  our  conclusion  that  a 
constitutional  question  will  not  be  entertained  unless  it 
is  directly  in  issue  and  is  essential  to  the  decision  of  the 
case,  and,  further,  as  upholding  our  view  that  the  whole 
act  should  not  go  down  because  of  the  invalidity  of  some 
part  of  the  act  which,  if  eliminated,  would  not  affect  the 
operation  of  that  remaining. 

We  do  not  find  it  necessary  to  decide,  as  counsel  seem 
to  imply,  that  officers  are  entitled  to  neither  the  fees  nor 
the  salary  because  the  law  may  be  unconstitutional  so 
far  as  it  attempts  to  create  a  system  of  salaries.  But  we 
do  hold  that  the  question  presented  is :  What  fee  may  be 
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collected  for  recording  a  mortgage  by  a  recorder  who  has 
been  elected  since  the  act  of  1891  went  into  effect  ?  and 
that  we  must  answer— one  dollar. 

The  decree  of  the  circuit  court  is  reversed,  with  direc- 
tions to  grant  the  writ  as  prayed  for  by  the  relator,  and 
for  further  proceedings  in  accordance  with  thia  opinion. 
Filed  Not.  27,  1894 ;  petition  for  a  rehearing  overrated  Feb.  6,  1896. 


No.  17,291. 
Feary  «.  Hamilton  et  al.,  Executors. 

Action. — For  Perianal  Injury. — When  Doet  Not  Survive. — Under  b 
tion  283,  B.  8.  1894  (R.  S.  1881,  section  282),  a  cause  of  action,    ' 
whether  in  tort  or  upon  contract,  to  recover  damages  caused  by  a 
personal  injury,  such  as  lose  of  time,  inability  to  attend  to  business, 
expense  incurred  for  the  services  ot  a  physician,  and  the  lite,  dies 
with  the  person  of  either  party. 

Samk. —  When  Action  Survives. — It  is  only  where  the  injury  complained 
of  affects  primarily  and  principally  property  and  property  rights, 
and  the  injury  to  the  person  is  merely  incidental,  that  the  cause  of 
action  survives. 

From  the  Shelby  Circuit  Court. 

E.  K.  Adams  and  K.  M.  Hard,  for  appellant. 

T.  B.  Adams  and  I.  Garter,  for  appellees. 

Monks,  J. — This  action  was  originally  commenced  by 
appellant  against  Samuel  Hamilton  to  recover  damages 
for  a  personal  injury  sustained  by  her  while  she  was  oc- 
cupying a  dwelling  house  of  said  Hamilton  as  his  ten- 
ant. There  was  a  judgment  against  Hamilton,  and  be 
appealed  said  cause  to  the  Appellate  Court,  where  the 
same  was  reversed,  with  directions  to  sustain  the  demur- 
rer to  the  complaint.  Hamilton,  Ext., v.  Feary,  8  Ind. 
App.  615. 
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While  said  cause  was  pending  in  the  Appellate  Court, 
Hamilton  died  testate,  and  the  appellees  were  duly  ap- 
pointed executors. 

When  the  cause  was  remanded  to  the  court  below,  the 
death  of  Hamilton  was  suggested,  and  the  appellees  were 
made  defendants. 

The  appellant  thereupon  filed  an  amended  complaint, 
to  which  appellees  filed  a  demurrer,  which  was  sustained 
and  exception  taken,  and  judgment  rendered  on  demur- 
rer  against  the  appellant. 

The  only  error  assigned  is  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

The  substance  of  the  amended  complaint  is  as  follows: 

That  on  the  22d  day  of  February,  1890,  the  appellant 
leased,  in  writing,  from  the  decedent,  the  premises  de- 
scribed; that  by  the  terms  of  the  lease  appellant  was  to 
pay  as  rent  therefor  the  sum  of  $8.33  per  month,  in  ad- 
vance; that  the  tenancy  was  to  begin  on  said  date,  and 
to  continue  for  six  months  thereafter;  that  she  was  to 
keep  the  property  in  good  condition,  not  sublet  the  same, 
and  to  give  possession  thereof  at  the  end  of  six  months. 
A  copy  of  the  lease  was  filed  with  the  complaint,  as  ex- 
hibit A. 

It  is  further  alleged  that  appellant  did  not  take  pos- 
session under  the  lease  on  said  day,  and  that  after  the 
execution  of  the  lease,  and  before  appellant  took  posses- 
sion of  the  property,  it  was  agreed  between  the  parties 
that  appellant  should  not  and  would  not  be  required  to 
pay  the  first  month's  rental  until  she  had  taken  full  pos- 
session. 

It  is  then  averred  that  there  was,  at  that  time,  and  for 
several  months  subsequent  thereto,  located  upon  said  lot, 
and  in  the  rear  of  said  house,  a  circular  excavation  about 
five  feet  in  depth,  and  about  seven  feet  in  diameter, 
which  decedent  had  caused  to  be  made,  intending  there- 
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by  to  make  a  cistern;  that  a  portion  of  the  said  dwelling 
house  was  then  badly  in  need  of  being  papered,  the  walls 
being  smoked  and  dingy  in  appearance;  that  after  the 
signing  of  said  lease,  to  wit,  on  the  24th  day  of  Febru- 
ary, 1890,  and  before  any  act  had  been  done  thereunder, 
and  before  possession  had  been  taken  by  the  appellant, 
and  before  there  was  any  breach  of  the  terms  of  said 
lease  by  either  party,  appellant  having  discovered  for  the 
first  time  the  excavation  aforesaid,  and  the  condition  of 
the  walla  aforesaid,  refused  to  take  possession  of  said 
premises  under  the  said  lease,  or  to  pay  any  sum  of 
money  as  rental  for  said  premises  under  said  lease,  or  to 
comply  with  any  of  the  terms  of  said  contract;  that  there- 
upon, and  upon  said  day,  appellant  and  the  decedent 
entered  into  a  parol  modification  of  said  lease,  as  follows: 
That  the  said  decedent,  to  induce  appellant  immediately 
to  take  possession  of  said  premises  as  his  tenant,  and  to 
pay  him  the  said  rental  therefor,  then  and  there  agreed 
with  appellant  that  if  she  would  on  that  day  take  posses- 
sion of  said  premises,  and  continue  as  tenant  therein  for 
the  said  period  of  six  months,  at  the  rate  and  under  the 
terms  mentioned  in  said  lease,  and  if  she  would  on  that 
day  pay  him  the  sum  of  98.33  in  cash  as  the  first 
month's  rental,  he  would  immediately  thereafter  finish 
said  excavation,  and  make  a  good  cistern,  by  making 
the  same  deeper,  and  walling  up  the  same,  and  would 
cover  up  and  repair  the  said  excavation  so  that  the, same 
would  and  could  not  endanger  the  Uvea  or  bodies  of  per- 
sons who  should  go  upon  said  lot,  or  in  proximity  to  the 
place  where  the  excavation  existed;  that  decedent  also 
agreed  to  paper  said  house  and* put  the  whole  thereof  in 
good  condition  for  the  use  of  the  appellant  who  desired 
the  nse  of  all  said  property  for  a  dwelling  for  herself  and 
family;  that  thereupon,  and  before  appellant  had  taken 
possession  of  said  property,  she  paid  the  decedent  the 
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sum  of  $8.33,  and  immediately  thereafter  went  into  the 
possession  of  said  premises  under  said  lease,  and  said 
modification  thereof,  and  occupied  the  same  under  said 
lease,  as  modified,  for  and  during  the  period  aforesaid, 
for  all  of  which  Bhe  fully  paid  decedent  at  the  rate  afore- 
said, and  in  all  things  fully  performed  her  part  of  said 
agreement,  and  the  said  modification  thereof;  that  at  the 
time  of  said  renting,  and  during  the  period  of  said  ten- 
ancy, the  decedent  had  located  and  maintained  near  the 
edge  of  said  excavation  a  well,  in  which  was  a  pump, 
from  which,  under  said  lease,  appellant  obtained  water 
for  domestic  purposes,  said  well  being  the  only  place  on 
said  lot  from  which  water  could  be  obtained;  that  said 
decedent  complied  with  his  agreement  to  paper  the  walls 
of  said  house;  that  said  decedent  did  not,  at  any  time, 
repair  said  excavation  or  make  a  cistern  thereof,  nor  did 
he  do  anything  whatever  in  reference  thereto;  that  within 
fifteen  days  after  the  said  appellant  took  possession  of 
said  premises,  the  decedent  not  having  done  any  act  to- 
ward repairing  said  excavation,  the  appellant  urged  him 
to  comply  with  his  agreement,  that  if  be  did  not  repair 
said  excavation  immediately  she  would  abandon  the 
premises;  that  thereupon  the  decedent,  to  induce  the  ap- 
pellant to  remain  in  possession  of  said  premises,  prom- 
ised and  agreed  with  her  that  if  she  would  continue  in 
the  possession  thereof  he  would,  as  soon  as  the  same 
could  be  done,  repair  said  excavation  and  make  the  same 
into  a  cistern  and  put  the  same  into  a  condition  so  as 
not  to  endanger  the  lives  or  persons  of  those  going  upon 
said  premises;  that  the  appellant,  relying  wholly  upon 
said  promises  of  the  decedent  and  believing  in  good  faith 
that  he  would  carry  out  the  same,  agreed  to  remain  in 
the  possession  thereof  and  did  continue  in  the  possession 
thereof;  that  during  each  week  the  appellant  occupied  said 
premises  from  the  time  she  took  possession  thereof  con- 
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tinuously  up  to  and  including  the  week  she  received  the 
injury  hereinafter  set  forth,  she  called  upon  the  dece- 
dent and  informed  him  of  the  condition  of  said  excava- 
tion and  requested  him  to  repair  the  same  and  told  him 
that  if  he  neglected  entirely  so  to  do  that  she  would 
abandon  the  premises,  and  that  on  each  of  said  occa- 
sions the  decedent  promised  and  agreed  with  the  appel- 
lant that  if  she  would  continue  to  occupy  said  premises 
he  would  make  said  repairs;  that  appellant  at  all  times, 
from  the  beginning  of  her  occupancy  of  said  premises  to 
the  time  she  received  such  injury,  relied  upon  the  prom- 
ises made  by  the  said  decedent  to  so  repair  said  excava- 
tion and  believed  during  all  of  said  time  that  the  said 
decedent  would  carry  out  said  promise  and  make  said 
repairs;  that  if  said  decedent  had  not  made  said  prom- 
ises appellant  would  have  abandoned  said  premises  long 
before  she  received  the  injuries  complained  of  and  would 
have  thereby  avoided  receiving  the  same;  that  hereto- 
fore, to  wit,  on  the  26th  day  of  July,  1890,  and  in  the 
night  time,  and  while  appellant  was  prudently  and  care- 
fully trying  to  get  some  needed  water  from  said  well  by 
means  of  said  pump,  and  while  she  was  standing  upon 
the  ground  near  said  excavation,  and  no  nearer  than 
was  necessary  in  order  to  get  said  water,  she  being  near 
to  said  pump  and  in  the  proper  place  to  get  water  there- 
from, the  earth  surrounding  said  excavation,  and  upon 
which  she  was  standing,  caved  and  fell  into  said  exca- 
vation so  suddenly  and  unexpectedly  to  her  that,  with- 
out  any  fault  or  negligence  on  her  part,  she  was  thereby 
precipitated  and  thrown  violently  and  with  great  force 
into  said  excavation  and  upon  a  piece  of  timber  lying  at 
the  bottom  thereof,  resulting  in  serious  bodily  injury  to 
her,  as  hereinafter  set  out;  that  said  excavation  was 
made  as  set  out,  and  without  any  walls  or  other  barriers 
Vol.  140—4 
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thereto  whereby  said  adjoining  earth  could  be  held  in 
place,  and  that  by  reason  of  the  same  remaining  in  each 
condition  during  the  period  aforesaid  the  earthen  walls 
of  said  excavation  had  become,  at  the  time  of  said  in- 
jury, so  undermined  and  in  such  dangerous  condition  as 
to  result  in  the  injury  aforesaid,  which  condition  was 
perceptible  to  decedent;  that  appellant  bad  no  knowl- 
edge prior  to  said  injury  that  the  earth  surrounding 
Baid  excavation  was  in  said  undermined  and  dangerous 
condition,  and  she  believed  up  to  said  time  that  the 
same  was  firm  and  would  support  her  weight  thereon; 
that,  by  reason  of  said  fall,  appellant  sustained  the  fol- 
lowing injuries,  to  wit: 

She  fell  upon  her  left  shoulder  and  side,  fracturing 
two  of  her  ribs,  jarring,  bruising  and  -  injuring  her 
breast,  lungs,  and  heart,  and  she  also  thereby  received  a 
severe  bruise  upon  her  right  hand  and  arm;  that  by  rea- 
son of  said  injuries  she  was  confined  to  her  home  and  bed 
for  a  period  of  more  than  six  weeks,  and  that  the  injuries 
to  her  breast,  lungs,  heart,  and  hand  are  permanent  in- 
juries to  her,  from  which  she  has  not  and  never  will  re- 
cover; that  said  injuries  were  not  caused  by  any  act, 
fault  or  negligence  of  the  appellant  whatever,  but  were 
wholly  the  result  of  said  wrongful  and  negligent  acts  of 
said  decedent  and  the  violation  of  his  agreement  to  re- 
pair, as  aforesaid;  that  appellant  was  at  the  time  of  said 
injuries  engaged  in  the  business  of  keeping  store;  that 
she  has  at  all  times  since  been  unable  to  perform  the 
labor  of  managing  said  business,  her  service  in  manag- 
ing said  business  being  worth  twenty-five  dollars  per 
week;  that  she  suffered  great  pain  from  said  injuries 
and  ever  since  she  received  the  same  they  have  caused 
her  to  suffer,  and  she  yet  suffers  therefrom  great  pain 
and  anguish  of  body  and  mind;  that  by  reason  of  said 
injuries  she  was  required  to  employ  a  physician  to  treat 
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her  therefor,  by  reason  whereof  she  incurred  a  liability 
in  the  Bum  of  one  hundred  dollars;  that  by  reason  of  all 
the  premises  she  has  been  damaged  in  the  sum  of  five 
thousand  dollars;  that  since  the  commencement  of  the 
action  the  said  Samuel  Hamilton  died  testate,  and  that 
the  appellees  were  duly  appointed  executors  of  his  last 
will. 

It  is  urged  by  counsel  for  appellees  that  the  cause  of 
action  set  up  in  the  complaint  died  with  Hamilton,  under 
the  provisions  of  section  283,  R.  S.  1894  (section  282,  R. 
8.  1881),  which  provides  that  "A  cause  of  action  aris- 
ing out  of  an  injury  to  the  person  dies  with  the  person 
of  either  party,  except  in  cases  in  which  an  action  is  given 
for  an  injury  causing  the  death  of  any  person  and  actions 
for  seduction,  false  imprisonment,  and  malicious  prosecu- 
tion." Counsel  for  appellant  earnestly  contend  that  this 
is  an  action  upon  contract ;  that  the  decedent  having 
-  contracted  in  his  lifetime  against  the  injuries  complained 
of,  his  contract  can  not  be  avoided  by  reason  of  his  death. 
They  admit  that  actions  in  tort  die  with  the  person  of 
either  party,  but  say  that  actions  upon  contract  do  not 
so  die,  but  may  be  enforced  against  the  legal  representa- 
tives. 

Counsel  do  not  cite  any  authority  to  sustain  this 
broad  proposition,  and  we  have  been  unable  to  find  any 
going  to  that  extent. 

On  the  contrary,  it  is  settled  law  that  actions  arising 
out  of  contracts,  expressed  or  implied,  will  not  survive 
where  the  damages  sustained  by  such  breach  are  for  in- 
juries to  the  person,  as  mental  anguish,  pain  of  body  or 
injury  to  character.  Boor,  Admr.,  v.  Lowrey,  103  Ind. 
468;  Wolfv.  Wall,  40  Ohio  St.  Ill;  Stebbins  v.  Palmer, 
1  Pick.  (Mass.)  71;  Vittvm  v.  Gilman,  48  N.  H.  416; 
Smith  v  .Sherman,  4  Cush.  408;  Wade  v.  Kalbfleisch,  58 
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N.  Y.  282;  Chase  v.  Fitch,  132  Mass.  357;  Jenkins  v. 
French,  58  N.  H.  532;  Hess  v.  Lowrey,  122  Ind.  225. 
,  It  is  true,  as  a  general  proposition,  that  actions  in  form 
ex  contractu  survive,  but  this  is  due  rather  to  the  sub- 
stance of  the  action  than  its  form.  The  nature  of  the 
damage  sued  for  and  not  the  nature  of  its  cause  deter- 
mines whether  or  not  it  will  survive.  Cutlery.  Hamlin, 
147  Mass.  471;  1  Chitty  PL,  101. 

The  rule  is  that  where  the  injury  complained  of  affects 
primarily  and  principally  property  and  property  rights, 
and  the  injury  to  the  person  is  merely  incidental,  the 
cause  of  action  survives.  The  action  must  involve  the 
injury  to  the  estate,  and  not  to  the  peraon.  Boor,  Admr., 
V.  Lowrey,  supra,  and  authorities  cited;  Hess  v.  Lowrey, 
supra. 

But  where  the  action  is  brought  primarily  to  recover 
for  injury  to  the  person,  and  the  injury  to  the  property 
is  merely  an  incident,  as  loss  of  time  while  sick  and  ex- 
penses incurred  in  endeavoring  to  be  cured,  the  same 
does  not  survive.  Boor,  Admr.,  v.  Lowrey,  supra;  Hess 
v.  Lowrey,  supra. 

In  Buch  case  the  loss  of  property,  that  is  the  loss  of 
time  and  the  expenses  incurred  in  endeavoring  to  be 
cured,  was  caused  by  the  personal  injury,  and  would  not 
have  occurred  but  for  such  injury. 

In  this  case,  the  appellant's  loss  of  time  and  inability 
to  attend  to  and  manage  her  store,  and  the  expense  in- 
curred for  the  services  of  a  physician,  were  all  caused  by 
the  personal  injury  alleged,  and  would  not  have  been 
sustained  but  for  such  personal  injury. 

This  question  has  been  fully  considered  by  this  court 
in  the  cases  of  Boor,  Admr.,  v.  Lowrey,  supra,  and  Hess 
v.  Lmvrey,  supra,  and  decided  against  the  appellant. 

The  authorities  cited  by  appellant,  were  examined, 
distinguished,  and  explained  in  those  cases;  and,  after  a 
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careful  consideration,  we  see  no  reason  to  depart  from 
the  rule  there  stated.  Under  the  foregoing  propositions, 
it  makes  no  difference  in  this  case  whether  the  action  is 
on  the  contract  or  in  tort;  the  result  is  the  same.  It  is 
not,  therefore,  necessary  for  us  to  decide,  nor  do  we  de- 
cide whether  it  is  an  action  sounding  in  contract  or  in 
tort. 

Neither  do  we  wish  to  be  understood  as  holding  the 
complaint  otherwise  sufficient.  There  are  a  number  of 
authorities  which  declare  that  the  covenant  to  repair  does 
not  include  any  liability  for  personal  injury  or  death  re- 
Bulting  from  nonrepair.  Gear  Land,  and  Ten.,  section 
109;  McAdam  Land,  and  Ten.,  section  110;  Kabus  v. 
Frost,  50  N.  Y.  Super.  Ct.  72;  Spellman  v.  Bannigan,  36 
Hun,  174;  Flynn  v.  Hatton,  43  How.  Pr.  333;  Sedgwick 
Damages  (4th  ed.),  216;  Arnold  v.  Clark,  45  N.  Y. 
Super.  Ct.  252;  Tattle  v.  Q.  H.  Gilbert  Mfg.  Co.,  145 
Mass.  169;  Collins  v.  Karatopsky,  36  Ark.  316;  Sanders 
v.  Smith  (N.  Y.  Sup.  Ct. ),  5  Miscellaneous  Reports,  1. 

The  court  below  did  not  err  in  sustaining  the  demur- 
rer to  the  amended  complaint. 

The  judgment  is  affirmed. 

Hackney,  J.,  took  no  part  in  the  decision  of  this 
caBe. 

Hied  Jan.  17, 1895. 
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No.  16,916. 

Farber  v.  Tee  National  Forge  and  Iron  Com- 
pany et  AL. 

Pkoxisboby  Note. — Consideration  for  Crost-KoUs. — A  promissory 
note,  given  by  the  maker  in  exchange  for  a  promissory  note  given 
by  the  payee,  ia  given  for  a  good  consideration,  although  made  for 
the  mutual  accommodation  of  the  parties,  even  though  the  note 
given  in  exchange  is  worthless. 

Same. — Adequacy  of  Consideration. — Courts  do  not  inquire  into  the  ad- 
equacy of  a  bona  fide  consideration. 

Same. — Amount  of  Consideration  Paid  by  Subsequent  Holder  Not  the  Sub- 
ject of  Inquiry.— II  the  original  holder  paid  value  it  is  of  no  conse- 
quence what  a  subsequent  holder  paid  for  the  note,  and  what  such 
subsequent  holder  paid  for  the  note  can  not  be  inquired  into  in  an 
action  by  him  against  the  maker. 

Same.—  Who  is  a  Holder  for  Value.— "Discounter."— It  value  has,  at 
any  time,  been  given  for  a  note,  the  holder  is  a  holder  for  value. 
A  "discounter"  is  a  holder  for  value  and  is  entitled  to  recover  the 
amount  due  on  the  note. 

Same. — Action  Upon,  Sufficiency  of  Evidence  to  Recover. — The  introduc- 
tion in  evidence  of  the  notes  sued  on  makes  a  prima  facie  case  in 
favor  of  the  plaintiff,  and  overcomes  the  general  denial  filed  by  the 
defendant. 

From  the  Lake  Circuit  Court. 
Merriam  &  Baum,  for  appellant. 

Dailey,  J. — On  August  7,  1891,  a  Buit  in  attachment 
was  commenced  in  the  Lake  Circuit  Court  by  the  Chi- 
cago Machine  and  Power  Company,  against  the  National 
Forge  and  Iron  Company,  a  corporation  organized  un- 
der the  laws  of  the  State  of  Illinois,  with  its  principal 
place  of  business  at  Chicago  in  said  State,  but  also  oper- 
ating a  large  establishment  at  East  Chicago,  Indiana, 
and  the  property  of  the  defendant  at  the  last  named 
place  was  levied  on.  August  28,  1891,  this  proceeding 
was  commenced  as  a  file  under  suit  in  attachment  by 
appellant,  Farber,  against  the  National  Forge  and  Iron 
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Company,  in  said  court,  under  said  original  suit,  on  six 
promissory  notes  made  at  Chicago,  Illinois,  by  said  de- 
fendant, payable  to  the  order  of  M.J.  Stern,  and  by  said 
Stern  indorsed  and  transferred,  before  due,  to  the  appel- 
lant, amounting  to  $11,321.19,  for  the  consideration  of 
43,000.  The  notes  were  made,  executed,  and  delivered 
in  Illinois,  and  the  maker,  payee,  and  indorser  were  citi- 
zens of  that  State. 

On  September  11,  1891,  the  defendants  were  ruled  to 
answer.  Motions  to  quash  the  writ  and  bond  in  attach- 
ment were  overruled,  and  on  December  17,  1891,  Will- 
iam H.  Gostlin,  styled  the  receiver  of  the  defendant 
company,  appeared  and  asked  to  be  made  a  party  de- 
fendant, and  on  February  2,  1892,  he  was  made  a  de- 
fendant, to  which  order  the  appellant  excepted.  For 
what  property  he  was  receiver,  by  what  court  or  in  what 
suit  he  was  appointed,  is  not  disclosed  by  the  record,  nor 
is  it  shown  that  he  qualified  by  filing  a  bond  in  any 
court  or  cause. 

On  the  3d  day  of  March,  1892,  the  defendant  com- 
pany answered  by  a  general  denial. 

The  defendant  Gostlin  also  filed: 

lBt.    A  general  denial. 

2d.    A  plea  of  payment  before  the  suit  was  brought. 

3d.  That  each  of  the  notes  was  executed  by  the  de- 
fendant company  without  consideration,  and  received  by 
the  payee,  Stern,  with  full  knowledge  thereof,  and  was 
taken  by  appellant  without  consideration  and  when 
overdue. 

4th.  That  said  notes  were  executed  on  May  27,  1891, 
to  Stern,  upon  the  sole  consideration  that  he  would  exe- 
cute his  notes  to  the  company  for  an  equal  amount, 
which  was  [done,  and  that  the  notes  executed  by  Stern 
were  outstanding  or  in  judgment  against  the  company, 
and  unpaid;  that  at  the  time  of  the  failure  of  the  com- 
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pany,  Stern  had  the  company's  notes  in  his  possession, 
and  in  order  to  collect  the  same  without  paying  his  own, 
unlawfully  conspired  with  the  appellant  to  fraudulently 
dispose  of  his  property,  and  it  was  agreed  that  ap- 
pellant should  purchase  those  notes  of  him,  which  un- 
lawful combination  was  consummated  with  full  knowl- 
edge of  the  appellant;  that  a  judgment  against  Stern 
would  be  unavailing;  that  the  transfer  to  the  appellant 
was  for  the  sole  purpose  of  enabling  him  to  realize  on 
some  secret  trust  between  the  appellant  and  Stern. 

5th.  That  the  appellant  is  not  the  real  party  in  inter- 
est in  said  suit;  that  the  notes  belong  to  Stern  and  the 
indorsements  are  colorable  to  enable  appellant  to  sue  for 
the  benefit  of  the  real  owners. 

The  appellant  replied  to  these  answers,  and,  as  the  re- 
ply is  not  shown,  it  must  be  presumed  to  have  tendered 
issue  upon  the  whole  of  the  answers  and  each  paragraph. 

On  August  3,  1892,  the  case  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  the  court  found 
for  the  defendants,  against  the  plaintiff  Farber,  and  en- 
tered judgment  thereon  for  costs. 

There  was  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  from  the  judgment  so  rendered  this  appeal  is 
prosecuted.  ' 

In  Dou*  v.  Schutt,  2  Denio,  621  (623),  it  is  said: 
"Where  cross-notes  are  made,  and  specially  exchanged 
by  the  makers,  each  note  is  the  proper  debt  of  the  maker 
thereof,  and  each  holder  is  a  purchaser  for  value.  As 
the  note  is  a  debt  due  to  the  holder,  and  his  property, 
he  may  sell  it  on  such  terms  and  at  such  price  as  he 
pleases.  It  is  strictly  business  paper,  and  although  dis- 
counted on  usurious  terms,  that  can  not  affect  its  valid- 
ity as  respects  the  maker." 

In  2  Am.  and  Eng.  Encyc.  of  Law  ,363,  it  is  alsoaaid: 
"The  exchange  of  notes,  i.  «.,  A  giving  B  his  note  in 
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consideration  of  B  giving  his  to  A,  is  a  lawful  transac- 
tion, and  both  notes  will  be  upheld;  each  note  being  the 
consideration  for  the  other." 

Nothing  is  better  established  than  that  a  promissory 
note  given  by  the  maker  in  exchange  for  a  promissory 
note  given  by  the  payee,  is  for  a  good  consideration,  and 
is  in  no  sense  an  accommodation  note,  although  made 
for  the  mutual  accommodation  of  the  parties.  Whittier 
v.  Eager,  1  Allen,  499;  Sigginson  v.  Gray,  6  Met.  212; 
1  Daniel's  Neg.  Inst.  (4th  ed.),  section  187;  Newman  v. 
Frost,  52  N.  Y.  422  (424). 

This  is  true  though  the  note  given  in  exchange  is 
worthless.     Rice  v.  Orange,  30  N.  E.  Rep.  46. 

The  courts  do  not  inquire  into  the  adequacy  of  a  bona 
fide  consideration.  Earl  v.  Peck,  64  N.  Y.  596;  2  Law 
Reports,  Appellate  Cases,  616. 

When  the  original  holder  paid  value,  it  is  of  no  con- 
sequence  what  a  subsequent  holder  paid  for  the  note. 
The  consideration  paid  by  him  can  not  be  inquired  into. 
Rice  v.  Mather,  3  Wend.  65;  Butterfield  v.  Town  of  On- 
tario, 32  Fed.  Rep.  891;  Depuy  v.  Schuyler,  45  111.  306; 
Duncan  v.  Morrison,  1  111.  151. 

If  value  has,  at  any  time,  been  given  for  a  note,  the 
holder  is  a  holder  for  value.  Benjamin's  Chalmers  on 
Bills,  etc.,  96  (98);  Trustees,  etc.,  v.  Hill,  12  Iowa,  462; 
Hunter  v.  Wilson,  4  Exch.  489;  Watson  v.  Flanagan, 
14  Tex.  354. 

It  is  also  the  law  that  a  "discounter"  is  a  holder  for 
value,  and  is  entitled  to  recover  the  amount  due  on  the 
note.  Thiedemann  v.  Ootdschmidt,  1  DeGex,  F.  A  J.,  4 
(11);  Vinton  v.  Peck,  14  Mich.  287  (296);  Murphy  v. 
Lucas,  58  Ind.  360;  Lay  v.  Wissman,  36  Iowa,  305. 

The  record  in  this  case  does  not  show  any  interest  in 
the  defendant  Gostlin,  but  the  court  permitted  him  to 
become  a  defendant  under  the  name  of  receiver,  and  to 
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file  an  answer  herein,  which,  if  treated  as  a  pleading  in 
the  action,  raises  the  only  issue  about  which  there  can 
be  any  controversy.  It  is  ordinarily  the  rule  that  the 
introduction  of  the  notes  sued  on,  in  evidence,  as  was 
done  in  this  case,  prima  facie  entitles  the  plaintiff  to  a 
recovery.  Unless,  therefore,  the  prima  facie  case  so 
made  was  overcome  by  evidence  produced  by  the  defend- 
ants, the  court  should  have  entered  a  judgment  for  the 
plaintiff. 

It  is  evident  that  the  general  denial  filed  by  the  de- 
fendant company,  and  the  first  and  second  paragraphs 
of  the  answer  of  Gostlin,  are  conclusively  met  by  the  in- 
troduction of  the  notes. 

The  third  paragraph  of  Gostlin's  answer,  alleging  that 
the  notes  sued  on  were  executed  and  received  without 
consideration,  and  transferred  when  overdue,  is  not  sus- 
tained by  the  evidence.  The  testimony  in  the  record 
bearing  upon  these  propositions  is  as  follows:  The  ap- 
pellant Farber,  who  was  called  as  a  witness  for  the  de- 
fendants, says:  "I  knew  that  he  (Stern)  had  given  his 
notes  in  exchange  for  these."  "I  gave  $3,000  for  these 
notes."  "None  of  these  notes  were  due  when  I  pur- 
chased them." 

And  Stern  says:  "I  sold  these  notes  to  Abram  S. 
Farber  for  $3,000,  cash.  The  *3,000  was  paid  by  check 
given  me  by  thB  Northwestern  Iron  and  Metal  Company. 
*  *  •  I  got  the  $3,000  check  from  Katlinsky,  and 
got  it  cashed  at  the  bank." 

We  think  this  evidence  does  not  support,  but  fairly 
refutes,  the  averments  of  this  paragraph. 

The  last  paragraph  of  Gostlin's  answer  is  also  fully 
disposed  of  by  the  citations  of  evidence  we  have  made. 
All  that  remains  of  the  issues  raised  by  the  defendants 
in  this  suit  are,  therefore,  the  allegations,  and  proof 
under  them,  of  the  fourth  paragraph  of  Gostlin's  answer, 
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in  which  it  is  alleged  that  in  order  to  collect  the  notes  of 
the  company,  without  paying  his  own,  Stern  unlawfully 
combined  and  conspired  with  the  plaintiff  that  Stern 
should  fail  and  that  Farber  should  purchase  the  notes  of 
the  company,  and  that  the  assignment  was  made  for  the 
sole  purpose  to  enable  Farber  to  realize  on  the  notes  on 
some  secret  trust  between  him  and  Stern,  with  the  intent 
that  the  latter  should  escape  payment  on  his  own  notes. 

It  is  needless  to  say  that  the  references  to  the  testi- 
mony heretofore  made  entirely  contravene  these  allega- 
tions. All  the  testimony  produced  on  the  trial  not  only 
fails  to  give  color  to  but  completely  disproves  the  aver- 
ments of  the  unlawful  combination  or  conspiracy 
charged,  as  well  as  the  existence  of  any  secret  trust  in 
Farber  for  Stern  concerning  these  notes.  Besides,  in 
the  statement  we  have  set  forth  Farber  testifies  that  Stern 
told  him  his  notes  were  maturing  and  he  needed  money, 
and  then  made  him  the  proposition  to  sell  him  these 
notes  for  $3,000,  and  says:  "  It  is  probable  that  with  a 
stranger  I  would  not  have  done  it,  I  did  it  with  him, — ■ 
I  gave  him  the  $3,000  and  took  the  notes;"  that  Stern 
mentioned,  in  a  general  way,  that  he  expected  to  pay  his 
notes  to  the  National  Forge  and  Iron  Company,  which 
were  not  then  due;  that  the  talk  then  was  that  this 
company  would  pay  its  creditors  50  or  60  cents  on  the 
dollar;  that  Stem,  at  the  time  mentioned,  had  prop- 
erty worth  several  thousand  dollars,  was  in  the  furni- 
ture business,- and  did  not  sell  out  for  "quite  a  while 
after  it;"  that  he  had  no  talk,  at  the  time  of  the  assign- 
ment with  Stern  concerning  the  notes  he  had  executed 
to  the  National  Forge  and  Iron  Company  in  exchange 
for  them,  and  that  he  did  not  then  know  anything  about 
Stern's  indebtedness  or  property. 

Stern,  called  by  the  defense,  testified  that  the  money 
he  realized  from  the  sale  of  the  notes  to  Farber  was  used 
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to  pay  his  debts,  and  says :  "I  have  no  interest  in  the 
notes  in  this  suit  now,  and  have  had  none  since  I  sold 
them  to  Farber." 

We  have  stated  the  substance  of  all  the  testimony  in  the 
record  relating  to  the  transfer  of  these  notes  to  the  appel- 
lant, and  it  seems  to  us  that  it  does  not  tend  to  show  any 
thing  but  a  fair,  ordinary,  business  transaction,  whereby 
Stern  got  money  to  apply  on  his  debts  and  Farber  re- 
ceived the  notes  for  the  money  he  paid  to  Stem.  In  our 
opinion,  the  averments  of  the  fourth  paragraph  of  the 
answer,  on  which  the  finding  of  the  court  is  evidently 
based,  are  unsustained  by  the  evidence. 

The  testimony  of  Katlinsky  relates  entirely  to  the 
manner  in  which  the  $3,000  consideration  of  the  notes 
sued  on  was  paid;  i.  e.  with  the  check  of  the  Northwest- 
ern Iron  and  Metal  Company,  and  furnishes  additional 
evidence  that  this  sum  was  paid  for  them,  as  testified  by 
Farber  and  Stern.  It  is  true  he  says  he  does  not  know 
how  the  company  came  to  issue  the  check,  but  that 
it  was  done  by  Farber's  direction.  There  is  noth- 
ing in  this  testimony  that  in  any  way  conflicts  with  that 
of  the  witnesses  Stern  and  Farber  upon  the  material  facts 
of  this  case. 

We  are  of  the  opinion,  therefore,  that  the  trial  court 
erred  in  the  conclusion  it  reached,  and  for  this  error  the 
judgment  is  reversed,  with  directions  to  enter  judgment 
for  the  plaintiff  for  the  amount  of  the  notes  in  contro- 
versy, with  interest. 

Filed  Dec.  12,  ISM. 
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No.  17,062. 
Thb  Ohio  and  Mississippi  Railway  Company  v.  Stein. 

Pludiho. — Complaint. — Filing  Additional  Paragraph  after  Revenal  b 
Supreme  Court,  and  Order  for  New  Trial. — Amendment  of  Pleading. — 
2'racticc. — Where,  after  the  reversal  of  a  case  in  the  Supreme  Court, 
and  it  has  been  remanded  for  a  new  trial,  an  additional  paragraph 
of  answer  is  filed,  which  amounts  to  only  a  restatement  of  the 
original  cause  of  action,  in  which  other  allegations  as  to  defects  in 
the  engine  complained  of  were  made,  there  was  no  invasion  of  the 
defendant's  right  in  the  filing  of  this  additional  paragraph. 

Stbock  Jury. —  Objection  to  Manner  of  Selecting. — When  can  not  be 
Made. — Where  a  struck  jury  has  been  requested,  a  party  can  not 
participate  in  the  selection,  and  take  his  chances  on  securing  a  fa- 
vorable verdict,  and  afterwards  object  to  the  manner  in  which  the 
selection  was  made. 

Evidence. — Practice  of  Engineer  in  Making  Running  Switches. — Rail- 
road. —Where  the  practice  of  an  engineer,  in  making  running 
b witches,  is  sought  to  be  shown,  the  engineer  himself  is  competent 
to  answer  as  to  such  practice,  if  proof  thereof  is  admissible  ;  but  a 
fireman  who  was  serving  with  the  engineer  on  the  particular  occa- 
sion, and  had  been  serving  as  fireman  with  said  engineer  for  about 
three  months  previous,  is  not  competent  to  testify  as  to  such  prac- 
tice where  his  knowledge  as  to  other  running  switches,  made  by 
such  engineer,  is  not  positive. 

Saur. — Erroneous  Admission  of. —  When  Express  Withdrawal  will  Cure 
Error,  When  no'.— Where  evidence  has  been  improperly  permitted 
to  go  to  the  jury,  the  error  may  be  cured  by  an  express  withdrawal, 
provided  that  it  is  not  of  such  a  character  that  its  express  with- 
drawal by  the  court  would  not  have  cured  the  error. 

Sams. — How  a  Party  may  Contradict  his  Witness.— A  party  may,  in  all 
cases,  contradict  his  own  witness  by  other  evidence  and  by  show- 
ing that  he  has  made  statements  different  from  his  present  testi- 

Mastbr  and  Sbbvant. — Railroad. — Notice  of  Defective  Engine. — Fore~ 
man  of  Shops. — Notice  to  the  foreman  of  a  railroad  company's  ma- 
chine shops,  of  the  defective  condition  of  an  engine,  is  notice  to  the 
company. 

Sake. — VTce-Prtnctpal. — Fellow-Servant. — A  servant  appointed  by  the 
master  to  perform  duties  owing  by  the  master,  is  not,  in  the  per- 
formance of  Buch  duties,  a  co-employe. 

Sams.— .Foreman  of  Machine  Shops.— Capacity  of.— The  foreman  of 
machine  shops  may  be  both  a  fellow-servant  and  a  vice-principal. 
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Sahk. — Erroneous  Instruction. — Negligence  of  fellow- Servant. — Beeoo- 
ery. — In  an  action  by  a  brakeman  against  a  railroad  company  for 
damages  for  personal  injury  by  reason  of  defective  engine,  an  in- 
struction that  for  any  act  of  negligence  on  the  part  of  the  engineer, 
fireman,  and  other  brakemen,  he  can  not  recover,  is  an  erroneous 
statement  of  the  law. 

Recovery. — Personal  Injury. ~- Money  Paid  Out  for  Medical  Attention. — 
Erroneous  Instruction.— Harmless  Error. — Where  the  first  and  the 
fourth  paragraphs  of  complaint,  in  an  action  for  damages  by  reason 
of  personal  injuries,  alleged  that  "in  consequence  of  said  injuries 
he  was  compelled  to  incur  great  expense  to  secure  medical  atten- 
tion, and  paid  out  on  account  thereof  two  hundred  dollars,"  but  no 
such  allegation  is  made  in  the  second  and  the  third  paragraphs,  it 
was  error  to  instruct  the  jury  that  "in  estimating  the  plaintiff's 
damages  yon  will  take  into  consideration  expenses  actually  incurred 
by  him  for  medical  attention,"  where  only  a  general  verdict  is  re- 
turned; but  the  giving  of  such  instruction  was  ronderd  harmless, 
since  there  was  no  evidence  as  to  the  value  of  such  services  or  as  to 
any  amount  paid  by  the  appellee  therefor. 

From  the  Jefferson  Circuit  Court. 

J.  McGregor  and  E.  Barton,  for  appellant. 

C.  A.  Korbly  and  W.  0.  Ford,  for  appellee. 

Howard,  J. — The  appellee  was  a  brakeman  on  one  of 
appellant's  freight  trains,  and  has  brought  this  action  to 
recover  damages  for  injuries  alleged  to  have  resulted 
from  the  failure  of  appellant  to  furniah  safe  appliances 
for  the  performance  of  his  duties  as  such  brakeman. 
The  car  upon  which  appellee  was  injured  was  loaded 
with  heavy  atone,  and  was,  at  the  time,  detached  from 
the  engine  in  order  to  be  run  in  upon  a  switch.  The 
engine  passed  the  switch  and  then  stood  upon  the  track, 
while  the  switch  was  opened  to  allow  the  car  upon  which 
appellee  stood  to  enter  the  switch.  It  was,  however, 
then  discovered  that  many  cars  stood,  upon  the  switch, 
and  appellee  applied  the  brakes  to  reduce  the  speed  of 
the  stone  car  upon  which  he  was  standing,  so  that  it 
might  not  crash  against  the  cars  on  the  switch;  but  he 
found  that  when  the  brake  was  turned  so  that  it  was 
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wound  up  fully  the  brake  shoes  were  not  brought  upon 
the  car  wheels,  and  it  became  impossible  to  reduce  the 
speed  of  the  car.  The  switch  was  then  shut;  and  it  is 
alleged,  that  appellee  then  signalled  to  the  engineer  to 
go  ahead  with  the  engine  so  as  to  avoid  a  collision  on 
the  main  track,  between  the  car  and  the  engine;  that  the 
engineer  tried  to  use  his  levers  to  set  the  engine  in  mo- 
tion, but  could  not  do  so,  and  the  car  came  with  great 
force  upon  the  engine,  causing  a  displacement  of  the 
stone  upon  the  car,  by  reason  of  which  appellee's  foot 
was  injured. 

The  complaint  was  originally  in  three  paragraphs. 

In  the  first  it  was  alleged  that  the  accident  was  caused 
by  a  defect  in  the  cylinder-cock,  which  appellant  had 
neglected  to  repair,  by  reason  of  which  the  levers  of  the 
engine  could  not  be  moved  away  from  the  coming  car  of 
atone. 

In  the  second  paragraph  it  was  charged  that  the  brake 
upon  the  stone  car  was  defective,  bo  that  appellee  was 
unable  to  stop  the  car  in  time  to  avoid  the  collision;  and, 
in  the  third  paragraph,  it  was  alleged  that  both  the 
brake  and  the  cylinder-cock  were  negligently  allowed  by 
the  appellant  to  remain  in  a  defective  condition. 

In  the  former  appeal,  133  Ind.  243,  these  paragraphs 
of  complaint  we're  held  good.  On  the  return  of  the  case 
to  the  court  below,  a  fourth  paragraph  was  added,  in 
which  the  main  allegations  of  the  other  paragraphs  were 
repeated,  and  in  which  other  allegations  as  to  defects  in 
the  engine  were  made. 

We  do  not  think  this  fourth  paragraph  of  the  com- 
plaint stated  a  new  cause  of  action.  The  restatement 
of  the  original  cause  of  action,  whether  in  the  form  of 
an  amendment  to  the  complaint  or  by  means  of  an  ad- 
ditional paragraph,  doea  not  constitute  the  bringing  of  a 
new  action.     The  rule,  as  approved  by  this  court  in  the 
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case  of  Blake  v.  Minkner,  136  Ind.  418,  is  that  "where 
the  amendment  does  not  change  the  cause  of  action 
nor  deprive  the  defendant  of  any  defense  which  he 
had  to  the  original  suit,  the  plaintiff's  right  shall  be 
preserved."  There  was  no  invasion  of  appellant's  right 
in  the  filing  of  this  fourth  paragraph.  See,  also,  Jeffcr- 
gonville,  etc.,  R.  R.  Co.  V.  Hendricks,  Admr.,  41  Ind.  48; 
Evans  v.  Nealis,  Admr.,  69  Ind.  148;  Chicago,  etc.,  R.  R. 
Co.  v.  Bills,  118  Ind.  221. 

Instruction  eight,  asked  by  the  appellee  and  given  by 
the  court,  being  based  upon  the  allegations  of  the  fourth 
paragraph,  was,  therefore,  good,  and  the  court  did  not 
err  in  giving  the  same  to  the  jury. 

At  the  proper  time  the  appellant  filed  a  request  in 
writing  for  a  struck  jury,  and  notice  of  the  time  and 
place  of  striking  the  jury  was  given  by  the  clerk.  A 
list  of  forty  names  was  made  out  by  the  clerk,  and  at  the 
time  and  place  designated  the  appellant  and  appellee,  al- 
ternately, struck  off  twenty-four  of  said  names.  The 
clerk  returned  into  court  the  names  of  the  sixteen  re- 
maining jurors,  whereupon  the  appellant  excepted  and 
moved  the  court  to  reject  the  list  of  forty  jurors  selected 
by  the  clerk  and  also  the  list  of  sixteen  jurors  returned 
into  court,  and  also  to  require  the  jury  commissioners  to 
select  the  list  of  forty  persons  as  jurors.  This  motion 
the  court  took  under  advisement  and  afterwards  over- 
ruled, and  a  venire  for  the  sixteen  struck  jurors  was 
duly  issued.  Appellant  excepted  to  the  overruling  of 
the  motion  to  reject  the  list  of  forty  persons  selected  by 
the  clerk  and  to  the  other  rulings  connected  therewith, 
and  time  was  given  during  the  term  to  file  a  bill  of  ex- 
ceptions. Appellant,  however,  failed  to  file  such  bill 
of  exceptions,  and  we  do  not  think  that  any  question  is, 
therefore,  presented  on  the  ruling  complained  of.  Be- 
sides, we  do  not  think  that  parties  could  thus  join  in 
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striking  a  jury  and  afterwards  object  to  the  persons  thus 
selected,  giving  no  reason  but  simply  the  manner  of  se- 
-  lection,  in  which  appellant  had  voluntarily  participated. 
Appellant  did  not,  moreover,  object  to  the  panel  when 
they  came  into  the  jury  box  to  try  the  case.  A  party 
can  not  thus  take  chances  on  securing  a  favorable  ver- 
dict and  afterwards  object  to  the  manner  in  which  the 
jury  was  selected.  Even,  therefore,  if  the  question  were 
before  us,  we  do  not  see  that  any  error  was  committed. 
It  is  not  said  that  the  jury  selected  was  in  any  way  un- 
fitted to  try  the  cause. 

It  is  claimed  as  error  that  the  court  refused  to  allow 
proof  to  be  made  by  the  fireman  on  the  engine,  as  to 
what  was  the  practice  of  the  engineer  "when  running 
switches  were  being  made,  as  to  throwing  his  reverse 
lever  in  the  forward  motion  after  having  stopped  his  en- 
gine." 

The  ruling  of  the  court  was  that  the  witness  might  say 
what  the  engineer  did  on  that  occasion,  but  not  what  had 
been  his  practice.  Even  if  it  were  competent  to  show 
the  engineer's  practice,  we  do  not  think  the  witness  was 
himself  competent  to  give  evidence  on  the  subject.  He 
testified,  as  preliminary,  that  he  had  been  serving  for 
about  three  months  as  fireman  with  the  engineer;  and 
when  asked  whether  he  had  ever  made  any  other  "run- 
ning switches,"  answered:     "Yes,  sir,  I  think  we  had." 

If  the  engineer  had  in  fact  any  such  practice  as  in- 
quired for,  we  think  this  fireman  was  not  shown  to  have 
sufficient  knowledge  to  testify  as  to  the  matter.  The  en- 
gineer himself  was  competent  to  answer  as  to  such  prac- 
tice, if  it  were  competent  to  make  proof  of  the  practice. 
He  did  testify,  and  very,  fully,  not  as  to  his  practice 
simply,  but  as  to  what  he  did  on  the  occasion  of  the  ac- 
cident. It  was  what  the  engineer  did  on  that  occasion, 
Vol.  140—5 
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and  not  what  he  may  have  done  at  other  times,  that  was 
competent.  No  harm,  therefore,  could  have  been  caused 
by  the  exclusion  of  the  fireman's  testimony  as  to  the 
engineer's  practice,  even  if  he  were  shown  qualified  to 
give  such  testimony,  which  we  think  he  was  not. 

Whether  it  was  error  for  the  court  to  permit  appellee 
to  testify  that  he  was  a  married  man,  we  need  not  decide, 
for  the  court  expressly  withdrew  this  evidence  from  the 
jury.  It  may  be,  as  counsel  for  appellant  argue,  that 
evidence  might  be  so  vital  to  the  decision  of  a  case  that 
even  by  withdrawing  it  from  the  jury  the  court  could  not 
cure  the  error  of  its  admission;  but  we  do  not  think  this 
evidence,  even  if  objectionable,  was  of  such  a  material 
character  as  that  its  express  withdrawal  by  the  court 
would  not  have  cured  any  error  occasioned  by  its  intro- 
duction. See  Elliott  App.  Proced.,  section  701,  and 
authorities  cited. 

The  engineer  was  called  as  a  witness  by  both  parties. 
After  he  had  been  called  and  examined  by  appellant,  he 
was  cross-examined  by  appellee,  and  being  asked  if  he 
had  not,  at  the  time  of  the  accident,  made  statements  as 
to  the  defective  condition  of  the  cylinder-cock  different 
from  the  statements  made  in  his  examination  on  the 
trial,  he  answered:     "Not  that  I  know  of." 

It  is  claimed  as  error  that  appellee  introduced  testi- 
mony to  contradict  the  evidence  thus  given  by  the  en- 
gineer; that  appellee  could  not  thus  impeach  a  witness 
called  by  himself. 

It  is  true  that  a  party  can  not  impeach  his  own  wit- 
ness; but  by  section 515,  B.  S.  1894  (section  507,  R.  S. 
1881)  a  party  may  at  all  cases  contradict  his  own  wit- 
ness "  by  other  evidence,  and  by  showing  that  he  has 
made  statements  different  from  his  present  testimony." 
We  think  there  was  no  error  in  admitting  the  testimony 
in  contradiction  of  the  testimony  given  by  the  engineer 
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on  the  trial.  In  addition,  the  court  very  fully  charged 
the  jury  as  to  the  credit  to  be  given  to  a  witness  called 
by  a  party.  No  harm  was  suffered  by  appellant  by  rea- 
son of  the  alleged  error  complained  of. 

The  following  instructions  are  claimed  to  be  erroneous: 

"7.  You  will  next  inquire  whether  the  defendant 
knew  of  the  defective  condition  of  said  locomotive 
engine  long  enough  before  the  time  of  the  accident  to 
have  repaired  the  same,  and  negligently  used  and  re- 
quired its  servants  to  use  it  on  the  day  of  said  accident, 
in  such  defective  condition.  And  in  this  connection  you 
are  instructed  that  notice  thereof  to  the  foreman  of  de- 
fendant's machine  shop  at  Louisville,  Ky.  (if  given  by 
the  engineer,  Brumblay,  on  the  evening  before  the  acci- 
dent), was  notice  to  the  defendant,  and  would  charge  the 
defendant  with  knowledge  of  its  defective  condition." 

"14.  If  the  engineer  in  charge  of  the  locomotive  on 
which  the  cylinder-cock  on  one  of  its  engines  was  broken 
off  and  the  opening  plugged  up,  took  said  locomotive 
into  the  roundhouse  or  machine  shop  of  the  defendant 
at  Louisville,  and  notified  the  foreman  in  charge  of  said 
shop  of  said  defect;  and  if  you  find  that  repairs  of  such 
defects  were  then  made  at  said  shop,  then  you  will  find 
defendant  had  notice  of  said  defects." 

It  was  proven  that  the  engineer  did  give  such  notice; 
and  we  think  the  instructions  form  a  correct  statement 
of  the  law  in  relation  thereto. 

Because  the  foreman  of  the  round  house  or  machine 
shop  at  Louisville  was  in  some  respects  the  fellow-serv- 
ant of  appellee,  it  does  not  follow  that  he  was  so  in  all 
respects. 

In  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  the 
court  says:  "The  duty  of  the  employer  to  provide  safe 
machinery  and  appliances  is  a  continuing  one.  Thomp- 
son (2  Neg.,  984),  says:     'But  the  master  does  not  dis- 
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charge  his  duty  in  this  regard  by  providing  proper  and 
safe  machinery,  or  fit  servants,  in  the  first  instance,  and 
then  remaining  passive.  It  is  a  duty  to  be  affimatively 
and  positively  fulfilled  and  performed.  He  must  super- 
vise, examine,  and  test  his  machines  as  often  aa  custom 
and  experience  require.'  *  *  "  Ordinary  care  re- 
quires that  a  master  shall  take  notice  of  the  liability  of 
the  parts  of  the  machinery  to  decay  from  age,  or  wear 
out  by  use." 

The  master's  duty  is  a  continuing  one.  When  also  he 
appoints  some  other  person  to  perform  the  duties  which 
are  thus  owed  primarily  from  himself,  then  the  ap- 
pointee represents  the  master;  and  though  in  the  per- 
formance of  such  duties  the  appointee  may  be,  and  is,  a 
servant  to  the  master,  yet  in  these  respects,  that  is,  as 
to  performing  the  duties  of  the  master,  he  is  not  a  co- 
employe.  Beach  Contrib.  Keg.,  sections  349,856,  and 
notes;  Mitchell  v.  Robinson,  80  Ind.  281;  Nail,  Admr.,  v. 
Louisville,  etc.,  R.  W.  Co.,  129  Ind.  260. 

It  is  claimed  that  the  court  erred  in  refusing  to  give 
the  following  instructions: 

"40.  I  charge  you  that  the  plaintiff  was  a  fellow- 
servant  of  the  other  members  of  the  train  crew,  includ- 
ing the  conductor  and  engineer,  and  that  for  any  act  of 
negligence  on  the  part  of  them  or  any  of  them  he  can 
not  recover  in  this  action." 

"41.  I  charge  you  that  the  plaintiff  was  a  fellow- 
servant  of  the  engineer,  fireman  and  other  brakemen, 
and  that  for  any  act  of  negligence  on  the  part  of  them , 
or  any  of  them,  he  can  not  recover  in  this  action." 

The  theory  of  the  complaint  was  that  the  accident  oc- 
curred by  reason  of  the  defective  appliances  furnished 
by  appellant.  The  instructions,  ignoring  wholly  the 
allegations  of  the  complaint,  charge  that  for  any  act  of 
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negligence  of  any  of  the  train  crew  the  appellee  could 
not  recover. 

This  charge  should  certainly  he  so  modified  that  the 
act  of  negligence  referred  to  should  be  one  contributing 
as  an  approximate  cause  to  the  injury  of  the  appellee. 
Besides,  in  case  the  theory  of  the  complaint  should  be 
established,  and  it  should  be  made  to  appear  that  one 
approximate  cause  of  the  injury  was  the  negligence  of 
the  appellant  in  the  defective  condition  of  the  engine 
and  brakes,  or  either,  then  even  if  the  negligent  acts  of 
the  train  crew  should  also  have  contributed  to  the  in- 
jury, still  the  master  would  be  liable,  and  appellee  could 
recover  in  the  action.  It  is  certain,  therefore,  that  the 
instructions  as  requested  did  not  correctly  express  the 
law  on  any  theory  of  the  case,  and  whether  the  evidence 
showed  that  the  train  crew  were  or  were  not  guilty  of  neg- 
ligence. 

Instruction  forty-four,  requested  by  appellant,  was 
properly  refused  also,  for  reasons  similar  to  those  given 
in  relation  to  instructions  forty  and  forty-one. 

In  the  first  paragraph  of  his  complaint,  appellee  al- 
leged that  "in  consequence  of  said  injuries  he  was  com- 
pelled to  incur  great  expense  to  secure  medical  attention, 
and  paid  out  on  account  thereof  two  hundred  dollars." 
A  like  allegation  was  made  in  the  fourth  paragraph,  but 
no  such  allegation  was  made  in  either  the  second  or  the 
third. 

It  is  contended  that,  as  based  upon  the  foregoing  al- 
legation, the  nineteenth  instruction  given  by  the  court 
at  the  request  of  the  appellee  was  erroneous,  because  by 
it  the  jury  were  told:  "In  estimating  the  plaintiff's 
damages,  you  will  take  into  consideration  expenses  actu- 
ally incurred  by  him  for  medical  attention." 

This  instruction  is  claimed  to  have  been  erroneous  for 
the  reason  that  the  jury  found  only  a  general  verdict  for 
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the  appellee,  and  it  can  not  be  known  upon  what  one  or 
more  paragraphs  of  the  complaint  the  verdict  was  based. 
The  instruction,  therefore,  amounts  to  a  charge  that 
even  if  the  jury  should  find  for  the  plaintiff  exclusively 
upon  a  paragraph  of  the  complaint  which  alleged  no  ex- 
penditure for  medical  expenses,  yet  they  might  award 
him  damages  for  expenses  actually  incurred. 

It  seems  that  this  contention  must  prevail.  The  in- 
struction as  to  expenses  for  medical  services  is  clearly 
erroneous.  But  it  is  conceded  that  there  wag  no  evi- 
dence as  to  the  value  of  such  services,  or  as  to  any 
amount  paid  by  appellee  therefor.  The  instruction, 
therefore,  though  erroneous,  was  harmless  to  appellant. 
Such  was  the  holding  of  this  court  in  the  case  of  Lytton 
v.  Baird,  95  Ind.  349. 

In  harmony  with  this  holding,  it  has  also  been  held, 
in  the  case  of  City  of  Indianapolis  v.  Scott,  72  Ind.  196, 
in  a  well  considered  opinion  by  Worden,  J.,  that  it  will 
not  be  presumed  that  a  jury  will  find  anything  except 
from  the  evidence,  or  that  they  will  even  consider  'any 
matters  not  shown  by  the  evidence.  This  holding  was  re- 
affirmed in  an  equally  well  reasoned  opinion  by  Elliott, 
J.,  in  the  case  of  Louisville,  etc.,  R.  W.  Co.  y.  Falvey, 
104  Ind.  409. 

The  alleged  errors  assigned  and  discussed  by  counsel 
not  disclosing  any  cause  sufficient  for  the  reversal  of  this 
case,  the  judgment  is  affirmed. 

Filed  Dec.  21, 1894. 
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No.  17,151. 
Potts  v.  Bennett  et  al. 

CoOTTY  Commissioners. — Authority  of  to  Injure  County  Property- — If 
in  the  Judgment  and  discretion  ol  the  county  commission  era,  it  is 
necessary  to  insure  county  property,  in  order  to  properly  care  for 
and  preserve  each  property,  then  the  statute  confers  the  power  on 
tbem  to  effectuate  Buch  insurance. 

Same. — Act  of  Insurance  an  Administrative  One.— No  Appeal  from  Order 
Allowing:  Premium. — The  act  of  the  board  in  effecting  such  insurance 
is  a  ministerial  or  administrative  one,  and  not  judicial,  and  an  or- 
der allowing  premiums  therefor  is  merely  incidental  to  the  act  of 
insurance,  and  no  appeal  lies  therefrom.  The  allowance  for  premi- 
ums being  incidental  tc,  or  a  part  of,  the  insurance  transactions,  it 
partakes  of  the  same  character  and  can  not  be  separated  from  it. 

From  the  Vanderburg  Superior  Court. 

C.  L.  Wedding,  W.  H.  Oudgel  and  S.  R.  Hornbrook, 
for  appellant. 

W.  W.  Ireland,  J.  8.  Buchanan,  A.  Gilchrist  and  <7. 
A    DeBruler,  for  appellees. 

McCa.se,  C.  J. — The  board  of  commissioners  of  Van- 
derburg county,  at  their  September  term  for  1893,  en- 
tered an  order  "that  the  court  house,  *  *  furniture  and 
fixtures  therein  and  the  boiler  house,  be  insured  for  the 
sum  of  *  *  9352,000  for  the  term  of  five  years,  and  that 
such  insurance  be  placed  in  the  insurance  companies 
represented  by  Thomas  Kerth  &  Son,  A.  M.  Weil  &  Bro., 
and  Bennett  &  Odell.  *  *  It  was  ordered  that  the 
following  named  persons  be  allowed  the  sums  set  oppo- 
site their  Dames,  respectively  for  the  accounts  stated,  the 
same  to  be  payable  one-half  in  three  months  and  one- 
half  in  six  months,  with  interest  at  the  rate  of  6  per  cent, 
per  annum,  viz.:  Bennett  &  Odell  *  *  $3,210.88  for 
premium  on  $161,000  insurance  for  five  years  on  court 
house,  jail,  and  boiler  house,  and  contents;  A.  M.  Weil 
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&  Bro.  "  •  $3,210.91  for  premium  on  $161,000  for  five 
years  on  court  house,  jail,  and  boiler  house,  and  con- 
tents; Thomas  Kerth  &  Son  *  *  $598.30  for  premium 
on  $30,000  insurance  for  five  years  on  court  house,  jail, 
and  boiler  house,  and  contents." 

Thereupon  the  appellant  filed  an  affidavit  before  the 
board  showing  that  he  was  a  heavy  taxpayer  of  said 
county,  and  a  resident  citizen  thereof,  "and  is  aggrieved 
by  said  decisions  and  allowances,  and  is  interested 
therein  as  such  taxpayer  *  *  and  for  the  further  reason 
that  said  court  (house)  and  jail  are  made  and  built  al- 
most solidly  of  stone  and  iron,  and  that  they  are  fire- 
proof, and  that  it  would  be  difficult,  if  not  impossible,  to 
burn  or  materially  injure  them  by  fire;  that  the  county 
treasury  is  practically  empty,  and  there  is  no  money 
therein  to  pay  said  allowances;  that  unusual  stringency 
in  money  matters  exists;  that  said  alleged  insurance  is 
useless,  said  allowance  extravagant,  wasteful,  and  wholly 
unnecessary,  and  throwing  away  the  public  money  at  a 
time  when  taxation  is  unusually  high  and  burdensome, 
and  the  county  treasury  depleted  and  empty;  that  said 
contracts,  decisions,  and  allowances  were  made  without 
any  notice  by  publication,  or  otherwise,  without  competi- 
tion, though  there  are  a  dozen  or  so  good,  reputable  in- 
surance agencies  in  the  city  of  Evansville,  none  of 
whom,  as  he  is  informed  and  believes,  had  any  notice  of 
said  contracts,  decisions  or  allowances,  or  chance  to  com- 
pete for  said  insurance.  Wherefore,  he  prays  an  ap- 
peal," etc.  He  also  filed  an  appeal-bond  to  the  approval 
of  the  auditor,  who  certified  the  proceedings  to  the  su- 
perior court  of  said  county,  to  which  the  appeal  was 
prayed  as  appellant  claims  under  sections  7856,  7858, 
and  7859,  Burns  R.  S.  1894  (R.  S.  1881,  sections  5769, 
5771  and  5772.) 

Upon  the  motion  of  the   appellees,  the  superior  court 
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dismissed  the  appeal  to  that  court,  and  from  that  de- 
cision appellant  appeals  to  this  court.  By  the  appeal, 
and  the  grounds  thereof  as  set  forth  in  the  affidavit 
showing  appellant's  interest  and  grievance,  it  is  pro- 
posed to  get  rid  of  the  whole  allowance  as  it  is  called, 
and  for  that  reason  the  insurance  agents,  to  whom  the 
allowances  were  made,  are  made  appellees  in  the  superior 
court,  and  also  in  this  court.  There  is,  therefore,  more 
than  $3,500  in  controversy  by  the  appeal.  The  juris- 
diction is,  therefore,  in  this  court,  if  it  would  otherwise, 
in  any  event,  be  in  the  Appellate  Court.  The  action  of 
the  superior  court  in  dismissing  the  appeal  is  assigned 
as  the  only  error. 

It  is  contended  by  the  appellant  "that  the  only  rea- 
sonable construction  of  sections  5769  and  5771,  R.  S. 
1881  (Burns  R.S.  1894,  sections  7856  and  7858)  is,  that 
an  appeal  lies  in  all  cases  and  in  the  case  presented  here. 
It  makes  no  difference  [counsel  say]  how  the  claim 
arises,  whether  from  a  shameless  proceeding  such  as  the 
one  disclosed  by  the  record  here,  or  one  arising  out  of 
the  most  meritorious  contract.  It  must  take  its  course 
[they  say]  as  provided  by  the  sections  cited." 

It  has  become  thoroughly  settled  in  this  court,  that  the 
board  of  commissioners  are  clothed  by  statute  with  ad- 
ministrative or  ministerial  powers  and  also  with  judicial 
powers. 

When  they  exercise  administrative  or  ministerial  func- 
tions they  do  not  act  as  a  court,  but  in  their  capacity  as 
a  corporation.  When  they  exercise  judicial  functions, 
then  they  act  as  a  court.  It  is  only  when  they  act  as  a 
court  and  exercise  judicial  functions  that  an  appeal  lies 
from  their  decisions.  Platter  v.  Board,  etc.,  103  Ind. 
360;  O'Boyle  v.  Shannon,  80  Ind.  159;  Bunnelv.  Board, 
etc.,  124  Ind.  1. 

It  is  contended  by  the  appellant  that  by  section  7858 
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(5771),  supra,  it  is  provided  that  "From all  decisionsfor 
allowances  other  than  those  provided  for  in  the  preced- 
ing section  [which  are  for  allowances  for  voluntary 
services  or  things  voluntarily  furnished  for  the  public 
use] ,  an  appeal  may  be  taken  *  *  to  the  circuit  court, " 
etc.,  and  that  in  this  case  there  was  an  allowance,  not 
for  services  voluntarily  rendered  nor  for  things  volun- 
tarily furnished  for  the  public  use,  and  hence,  by  the 
terms  of  the  statute,  an  appeal  is  expressly  authorized. 
Ordinarily  an  allowance  or  disallowance  of  a  claim 
against  a  county  involves  judicial  action  from  which  an 
appeal  is  authorized  by  this  section.  But  it  must  be 
borne  in  mind  that  the  allowance  here  is  a  mere  inci- 
dent to  and  part  of  the  whole  order.  And  the  appeal  is 
from  the  whole  order.  The  main  part  of  the  order  ap- 
pealed from  is  the  contracts  of  insurance  on  the  county 
property  for  a  period  of  five  years  and  the  allowances 
were  to  pay  the  premium  on  that  contract.  If  it  be  con- 
ceded that  the  contracts  of  insurance  were  themselves 
ministerial  acts  on-the  part  of  the  board,  as  we  think 
they  clearly  were,  then  they  can  not  be  reviewed  and  set 
aside  on  appeal.  And  if  the  allowance  to  the  insurance 
agents  for  the  payment  of  the  premium  on  such  con- 
tracts may  be  appealed  from,  that  is,  if  that  part  of  the 
order  may  be  appealed  from  without  appealing  from  the 
whole  order,  and  on  such  appeal  may  be  set  aside  and 
annulled,  yet  that  would  have  the  same  effect  as  appeal- 
ing from  the  contract  part  of  the  order  also,  because  if 
the  provision  for  the  payment  of  the  premium  is  reviewed 
and  set  aside,  the  contracts  of  insurance  would  be  as 
effectually  defeated  as  if  the  appeal  had  been  entertained 
as  to  the  whole  order  and  the  whole  order  reviewed  and 
set  aside  on  appeal. 

In  fact  the  whole  ground  of  the  appeal,  stated  in  ap- 
pellant's affidavit,  showing  his  interest  and  grievance, 
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and  the  argument  of  his  leariied  counsel  in  support  of 
the  right  of  appeal  from  the  action  of  the  board,  is  not 
that  the  allowances  themselves  were  wrong  or  erroneous, 
but  that  the  allowances  ought  not  to  have  been  made 
because  the  board  acted  unwisely  in  entering  into  the 
insurance  contracts.  Besides,  if  this  had  been  an  ap- 
peal from  that  part  of  the  order  making  the  allowances, 
and  from  nothing  else,  there  must  have  been  three  ap- 
peals instead  of  one.  It  is  only  by  treating  the  whole 
order  as  a  unity  that  such  a  connection  is  established 
between  the  three  allowances  as  that  a  single  appeal 
would  bring  all  of  them  into  the  superior  court  for  trial. 
Manifestly  the  appellant  has  treated  his  appeal  as  from 
the  contracts  of  insurance.  It  thus  appears  that  the 
whole  and  the  sole  ground  of  attack  upon  the  allowances 
is  that  the  contracts  of  insurance  were  imprudent  and 
unwise  and  that  if  the  act  of  the  board  in  entering  into 
such  contracts  can  not  be  reviewed  and  avoided  on  ap-  , 
peal  to  the  superior  court,  the  allowances  for  the  payment 
of  the  premiums  can  not  be  so  reviewed  and  set  aside. 
In  short,  the  success  of  the  attack  upon  the  allowances 
on  the  appeal  to  the  superior  court  is  made  to  depend 
upon  the  success  of  the  attack  upon  the  act  of  the  board 
in  entering  into  the  insurance  contracts.  The  law  com- 
mits to  the  board  of  commissioners  very  extensive 
powers  over  the  property,  finances,  and  institutions  of 
the  county.  In  Stale,  ex  rel.,  v.  Clarlc,  4  Ind.  315,  it 
was  said  of  the  board:  "It  has  the  care  of  the  property 
of  the 'county,  as  well  as  its  supervision  and  manage- 
ment." The  power  exercised  in  the  case  before  us  in 
entering  into  the  insurance  contracts  was  purely  minis- 
terial or  administrative  in  its  character,  and  the  board 
in  exercising  it  acted  in  their  capacity  as  a  corporation 
and  not  as  a  court;  their  act  being  that  of  the  county  in 
its  corporate  capacity.     So  long  as  they  acted  in  good 
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faith  and  within  the  powers  conferred  on  them  by  the 
statute,  their  acts  can  not  be  brought  in  question  by  ap- 
peal. Whether  acts  of  the  kind  here  involved,  done  cor* 
ruptly,  can  be  questioned  by  appeal,  we  need  not  inquire, 
because  there  is  no  charge  here  of  bad  faith  on  the  part 
of  the  board. 

As  the  allowances  can  only  be  reviewed  on  the  appeal 
to  the  superior  court  by  reviewing  and  setting  aside  on 
such  appeal  the  act  of  the  board  in  entering  into  the  in- 
surance contracts,  which  is  purely  ministerial  in  its 
character,  from  which  no  appeal  lies,  it  follows  that  the 
whole  order  partakes  of  the  same  character  and  can  not 
be  separated;  it  must  necessarily  all  stand  or  fall  to- 
gether,  and  to  maintain  the  right  to  appeal  from  a  part 
of  it  the  appellant  must  maintain  the  right  to  appeal 
from  all  of  it. 

It  is  sufficient  to  say  that  the  acts  complained  of  were 
•  authorized  by  law. 

The  statute  provides  that  "such  commissioners  shall 
have  power  at  their  meetings  *  *  to  make  all  orders 
respecting  the  property  of  the  county  *  *  and  to  take 
care  of  and  preserve  such  property."  Burns  R.S.  1894, 
section  7829  (R.  S.  1881,  section  5744). 

It  does  not  in  so  many  words  say  they  shall  insure 
such  property,  as  the  commissioners  did  in  this  case,  but 
if  in  their  judgment  and  discretion  that  is  necessary,  to 
take  care  of  and  preserve  such  property,  then  the  statute 
imposed  the  duty  and  conferred  the  power  on  them  to 
effect  such  insurance.  That,  however,  was  a  purely 
business  proposition,  and  not  judicial  in  character  in 
any  sense  of  the  word.  The  Legislature  could  not  rea- 
sonably have  intended  by  the  word  decision,  as  used  in 
the  sections  referred  to,  to  include  action  by  the  board 
of  commissioners  in  matters  of  a  purely  ministerial  or 
business   character,  wherein  the  board   acts  solely  as  a 
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curporation  and  not  as  a  court,  and  not  judicially,  be- 
cause if  appeals  were  intended  to  be  authorized  to  the 
circuit  or  superior  court  from  ministerial  or  administra- 
tive acts  of  the  board,  such  appeal  could  afford  no  relief 
to  the  appealing  party,  for  the  reason  that  the  circuit  or 
superior  court  can  exercise  no  other  than  judicial  pow- 
ers. They  are  clothed  with  no  general  ministerial  pow- 
ers whatever.     Platter  v.  Board,  etc.,  supra,  p.  375. 

In  such  a  case  as  the  one  before  us,  there  is  no  contro- 
versy about  or  upon  any  question  of  fact  or  upon  any 
question  of  law  between  the  appellant  and  appellee  in 
the  superior  court.  The  sole  question  made  by  the  ap- 
peal to  the  superior  court  was  not  whether  the  board  had 
the  power,  and  was  in  duty  bound  to  insure  the  county 
property,  but  the  question  made  was  whether  it  was  a 
prudent  business  transaction  to  insure  the  property  at 
that  particular  time,  taxes  then  being  very  high  and  the 
county  treasury  very  low,  the  county  buildings  being  in 
a  manner  fire  proof,  and  especially  the  insurance  ought 
to  have  been  effected,  as  it  was  claimed,  at  a  lower  rate, 
and  to  that  end  the  board,  counsel  say,  ought* to  have 
invited  competition  between  all  the  insurance  compa- 
nies, a  dozen  or  so  in  number  represented  by  agencies  in 
the  city  of  Evansville,  the  county  seat,  which  it  is  al- 
leged the  board  did  not  do.  All  these  were  purely  busi- 
ness propositions,  invoking  only  the  ministerial  or  ad- 
ministrative powers  of  the  board,  resting  solely  in  their 
sound  discretion,  and  to  deal  with  which  the  superior 
court  had  no  power  whatever,  except  to  dismiss  the  ap- 
peal as  it  did.  Platter  v.  Board,  etc.,  supra:  Davis  v. 
Board,  etc.,  136  Ind.  503;  State,  ex  rel.,  v.  Board,  etc., 
131  Ind.  90;  Farley  v.  Board,  etc.,  126  Ind.  468. 

But  we  do  not  mean  to  hold  that  from  an  allowance 
pare  and  simple,  an  appeal  will  not  lie;  on  the  contrary 
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an  appeal  from  such  an  allowance  is  expressly  author- 
ized by  the  statute. 

It  is  bitterly  complained  by  the  appellant  that  if  an 
Appeal  is  not  allowed  in  such  a  case  as  this,  the  people 
nave  no  remedy.  There  are  many  business  or  ad- 
ministrative acts  the  board  may  do  that  would  seem 
ill  advised  and  imprudent  to  even  a  majority  of  the  vo- 
ters and  taxpayers  of  the  county,  and  yet  there  is  no 
other  remedy  in  such  a  case  than  that  of  the  ballot  box. 
The  superior  court  did  not  err  in  dismissing  the  appeal. 

The  judgment  is  affirmed. 


Filed  Jan.  31, 1896. 
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Cmminal  Law.— Dr.fmty  Prosecutor.— Misconduct  of .—Talking  to  Juror. 
— It  ia  misconduct  (or  a  deputy  prosecuting  attorney,  while  the  jurj 
are  on  their  way  to  the  jury  room  after  being  instructed  in  a  crim- 
inal case,  to  speak  to  a  juror  who  is  afterwards  appointed  foreman, 
and  volunteer  to  take  a  message  to  the  tatter's  family. 

Sane. — Deliberation/!  of  Jury. — Misconduct  of  Foreman.  —  Requiring 
Observance  of  Parliamentary  Rules. — It  is  misconduct  for  the  fore- 
man of  a  jury,  while  a  verdict  in  a  criminal  case  is  being  deliberated 
upon,  to  refuse  to  allow  any  juror  to  express  an  opinion  upon  the 
case  until  he  had  first  arisen  and  addressed  the  foreman  and  been 
recognized  by  him. 

Samr, —  When  Misconduct  Cause  for  JTew  Trial. — Misconduct  of  the 
foregoing  kind  is  cause  for  a  new  trial,  where  a  conviction  is  had, 
unless  it  appears  from  the  evidence,  beyond  any  question,  that  the 
prisoner  is  guilty  as  charged. 

Same.— Bape.—  Corrobora five  Proof. — Evidence  of  Sexual  Intercourse. — 
Non-Accets  by  Others. — The  fact  that  an  examination  by  a  physician 
shows  that  sexual  intercourse  has  been  had  with  a  married  woman 
about  the  time  of  an  alleged  rape  upon  her,  is  not  corroborative 
proof  that  arape  was  perpetrated,  in  the  absence  of  signs  of  vio- 
lence and  a  showing  of  no  access  by  others. 
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Same. — Bape. — Insufllciency  of  Evidence. — For  evidence  considered  and 
held  not  sufficient  to  sustain  a  conviction  for  rape,  see  opinion. 

From  the  Steuben  Circuit  Court. 
/.  A.  Woodhull  and  N.  W.  Gilbert,  for  appellant. 
A.  G.  Smith,  Attorney-General,  J.  Butler,  H.L.  Hutton, 
W.  G.  Groxton  and  F.  M.  Powers,  for  State. 

Howard,  J. — The  appellant  was  convicted  in  the  cir- 
cuit court  of  the  crime  of  rape. 

He  assigns  as  error  on  this  appeal,  that  the  court  over- 
ruled his  motion  for  a  new  trial. 

Among  the  reasons  arged  in  favor  of  the  motion  was 
alleged  misconduct  on  the  part  of  the  deputy  prosecut- 
ing attorney  and  also  on  the  part  of  one  of  the  jury. 

The  first  charge  of  misconduct  was  that  the  deputy 
prosecuting  attorney,  who  assisted  the  State  in  the  pros- 
ecution of  said  cause,  after  the  jury  had  been  charged 
and  sent  out  by  the  court  in  the  custody  of  a  sworn 
bailiff  to  consult  as  to  their  verdict,  held  a  private  con- 
versation with  one  of  said  jury,  Peter  B.  Wicoff,  its  fore- 
man, outside  of  the  jury  room. 

The  deputy  prosecuting  attorney,  in  a  counter-affida- 
vit, said  in  explanation:  "That  after  the  jury  were  in- 
structed by  the  court  and  were  on  their  way  to  the  jury 
room,  he  did  speak  to  Peter  B.  Wicoff,  one  of  the  jurors 
in  said  cause,  and  had  the  following  conversation:  'I 
am  going  past  your  house  this  evening;  do  you  want  to 
.send  any  word  to  your  folks?'  To  which  said  juror  re- 
plied: 'No,  I  guess  not;  yes,  I  do,  too:  If  the  folks  are 
at  home  tell  them  to  feed  your  horse  and  give  you  your 
supper  and  keep  you  over  night. '  That  said  conversa- 
tion is  the  substance  of  all  the  conversation  had  between 
this  affiant  and  said  juror;  *  •  •  that  affiant  knew 
that  said  juryman  had  been  absent  from  his  home  for 
several  days  and  that  he  made  the   inquiry  from   said 
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juryman  as  a  pure  matter  of  accommodation  to  said 
juror  and  his  family  and  not  otherwise,  and  that  in  so 
doing  he  thoughtlessly  and  unintentionally  violated  the 
instructions  of  the  court,  with  no  desire  or  intent  to  be 
contumacious  and  not  with  any  intent  or  purpose  to  in- 
fluence or  prejudice  the  jury  or  any  juror  against  said 
defendant  or  his  defense." 

If  the  prosecutor  were  called  before  the  court  to  answer 
for  contempt,  we  think  this  affidavit  might  be  a  sufficient 
excuse  as  to  willful  violation  of  the  order  of  the  court. 

We  fail,  however,  to  see  how  it  shows  that  appellant 
may  not  have  suffered  by  the  indiscretion  of  the  repre- 
sentative of  the  State.  It  was  undoubtedly  intended,  as 
the  attorney  admits,  to  do  a  kindness  to  the  juror  and 
his  family.  He  does  not,  however,  seem  to  understand 
that  this  defense  but  makes  his  fault  the  greater. 

Kindness  is  ordinarily  a  virtue.  But  this  was  neither 
the  time  nor  the  place  for  manifestations  of  kindness 
and  good  will  by  the  prosecuting  attorney  or  his  deputy, 
to  one  of  the  jurors  who  were  about  to  decide  the  fate  of 
a  man  whom  the  State  had  been  during  all  the  trial 
trying  to  send  to  State's  prison.  Kindness  and  sympathy 
for  the  juror  and  his  absent  family  at  that  hour  might  well 
touch  the  heart  of  the  juror  with  sentiments  of  gratitude 
towards  the  lawyer,  who  was  also  apparently  an  in- 
timate friend,  for  the  juror  asked  him  to  put  up  at  his 
house  for  the  night.  Without  intending  any  wrong,  the 
mind  of  the  juror  might  well  be  turned  in  the  direction 
of  his  friend's  known  wishes;  and  if  his  judgment 
should  he  poised  between  the  guilt  and  innocence  of  the 
prisoner,  might  not  his  heart  turn  the  scale?  Granting 
that  no  wrong  was  intended  by  either  prosecutor  or 
juror,  yet  the  offense  committed  by  both  against  a  fair 
and  impartial  trial  of  the  man  accused  of  crime  was 
most  reprehensible. 
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The  alleged  misconduct  of  the  prosecutor  becomes  of 
greater  moment  when  it  appears  that  the  juror  in  ques- 
tion was  appointed  foreman,  and  that  he  was  con- 
sequently, in  all  probability,  a  man  of  influence  in  the 
jury  room. 

The  other  charge  of  misconduct  is  against  the  same 
juryman.  After  the  jury  had  retired  to  consult  upon 
their  verdict,  and  after  Peter  B .  Wicoff  had  been  selected 
foreman,  it  appears  by  affidavit,  based  on  information 
and  belief,  that  he  refused  to  allow  any  juryman  to  ex- 
press an  opinion,  or  say  anything  of  the  law  or  the  evi- 
dence in  the  case,  unless  the  juror  so  desiring  to  express 
his  opinion  should  first  arise  and  address  the  foreman 
as  chairman,  and  not  until  the  foreman  should  first  rec- 
ognize him;  and  it  is  claimed  that  the  jury  were  thereby 
hindered  from  having  a  fair  and  free  opportunity  of  dis- 
cussing the  merits  of  the  case  submitted  to  them. 

This  seems  to  have  been  an  arbitrary  mode  of  pro- 
cedure. A  jury,  and  each  member  thereof,  should  be 
absolutely  free  to  express  their  opinions  of  the  case.  It 
occurs  often,  perhaps  generally,  that  there  are  men  upon 
the  jury  of  the  soundest  judgment  and  good  sense,  who 
are  yet  unfamiliar  with  rules  of  debate,  and  unaccus- 
tomed to  rise  in  their  places  and  address  the  chairman 
of  a  meeting  in  a  formal  manner,  and  according  to  par- 
liamentary rules.  Such  men  might  be  more  or  less  in- 
timidated by  such  a  rule  in  the  jury  room  as  is  here  ob- 
jected to.  We  can  not  aay  that  the  prisoner  may  not 
have  suffered  by  the  enforcement  of  the  rule. 

Whether  a  judgment  ought  to  be  reversed  for  the  fore- 
going causes  might  perhaps  depend  upon  the  case  as 
presented  in  the  record.  If  it  appeared  clear,  beyond  all 
question  from  the  evidence,  that  the  prisoner  was  guilty 
as  charged,  it  may  be  that  the  misconduct  referred  to, 
Vol.  140—6 
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even  the  gross  impropriety  of  the  deputy  prceecir,tor's 
action,  ought  not  to  he  considered  ground  sufficient  to 
set  aside  a  verdict  which  was  just  and  proper  beyond 
any  reasonable  doubt. 

If,  however,  it  were  at  all  a  debatable  question 
whether  the  prisoner  were  guilty,  we  think  that  a  verdict 
against  him  should  be  at  once  set  aside  and  a  new  trial 
granted. 

The  facts  of  this  case,  aa  we  gather  from  the  evidence, 
are  as  follows: 

A  Doctor  Chappel  and  his  wife  lived  alone  on  a  farm 
near  Angola,  in  Steuben  county.  On  December  14, 
1893,  the  doctor's  health  failing  and  his  mind  having 
become  affected,  he  was,  by  his  wife,  through  an  ar- 
rangement with  the  county  commissioners  and  the  town- 
ship trustee,  placed  in  the  county  asylum  or  poor  house, 
where  he  was  visited  frequently  by  his  wife,  and  cared 
for  more  or  less  by  her. 

On  the  Wednesday  preceding  New  Years  she  went  to 
visit  him,  and  staid  until  Friday  afternoon.  The  first 
part  of  each  night  she  staid  with  her  husband,  caring  for 
him,  and  went  to  another  room  for  rest  during  the  latter 
part  of  the  night.  The  trustee  saya  the  doctor  was  some- 
what demented.  The  superintendent  of  the  asylum  says 
he  was  dressed  part  of  the  time,  and  would  get  up  at 
times.  He  had  a  separate  room  to  himself,  though  some- 
what exposed,  from  the  hall,  to  outside  observation. 

On  Friday,  which  was  the  29th  of  December,  John 
Wentworth,  a  single  man,  who  lived  in  a  little  house 
about  forty  rods  from  the  Chappel  house,  went  to  Angola 
at  request  of  Mrs.  Chappel,  using  her  team.  He  had 
known  the  doctor  in  the  army,  and  was  employed  to  get 
wood  for  Mrs.  Chappel  and  care  for  her  stock,  and  do 
such  other  work  as  she  needed  about  the  place.  On  this 
day  he  drove  home  from  Angola  by  way  of  the  asylum 
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to  bring  Mrs.  Chappel  home.  On  the  way  he  overtook 
the  appellant,  who  seems  to  have  been  a  friend,  or  at 
least  an  acquaintance,  of  Mrs.  Chappel.  On  the  arrival 
at  the  asylum  she  greeted  him,  shaking  hands  and  ask- 
ing him  to  go  in  with  her  to  see  her  husband.  She  then 
asked  him  to  go  home  with  them,  where  it  appears  he 
was  going  when  overtaken  by  Wentworth. 

Mrs.  Chappel  got  supper  for  the  two  men  and  herself, 
after  which  she  went  to  stay  all  night  with  a  neighbor, 
Mrs.  Sayles,  while  the  appellant  went  and  staid  all  night 
at  Wentworth 's  house. 

On  Saturday  morning  Mrs.  Chappel  came  back  to  her 
house,  as  also  did  appellant.  She  was  then  unwell,  tired 
out  from  caring  for  her  husband,  and  lay  down,  telling 
appellant  there  were  papers  for  him  to  read.  She  grew 
more  unwell,  and  he  seemed  to  engage  in  the  house 
work.  Mrs.  Sayles  visited  the  house  Saturday  afternoon 
and  found  Mrs.  Chappel  quite  sick.  At  Mrs.  Chappel's 
request  she  prepared  a  bed  for  appellant  up  stairs. 

Wentworth  continued  to  do  the  chores  and  bring  in 
wood  morning  and  evening;  and  on  Sunday  morning 
when  he  went  over  Mrs.  Chappel  was  still  no  better,  and 
sent  him  for  the  doctor  who  came  and  prescribed  for 
her,  and  pronounced  her  disease  an  attack  of  the  grippe. 
The  doctor  gave  the  appellant  directions  for  administer- 
ing the  medicine.  Sunday  afternoon  Wentworth  staid 
with  Mrs.  Chappel  while  appellant,  by  direction  of  Mrs. 
Chappel,  went  to  a  neighbor's  after  bread. 

On  Monday  morning,  when  Wentworth  went  over,  Mrs. 
Chappel  asked  him  to  go  to  town  and  get  some  things 
for  her,  oysters  and  lemons,  and  to  bring  some  tobacco 
for  appellant.  As  Wentworth  went  to  town  he  passed 
the  house  of  Mr,  Metzger,  and  told  of  Mrs.  Chappel's 
sickness.  Mr.  Metzger  and  his  wife  called  over  that 
afternoon.     At  Mrs.  Chappel's  request  they  returned  in 
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the  evening  to  stay  all  night,  she  saying  to  them  that 
appellant  had  been  sitting  up  for  two  nights,  and  would 
probably  need  some  rest.  While  Mr.  and  Mrs.  Metzger 
were  there  Monday  evening  Mrs.  Chappel  wished  to 
have  her  clothing  removed,  and  she  requested  appellant 
to  assist  Mrs.  Metzger  in  undressing  her,  which  he  did. 

On  Tuesday  morning  Wentworth  found  appellant,  as 
before,  attending  to  the  household  affairs.  Mrs.  Chappel 
asked  Wentworth  to  go  to  a  neighbor,  Mrs.  Bowers, 
and  ask  her  to  come  over,  which  he  did.  He  then, 
at  her  request,  went  again  to  town  after  the  doctor. 
When  Wentworth  got  back,  some  time  before  noon  Tues- 
day, he  found  Mrs.  Bowers  and  her  baby,  who  had  been 
there  for  some  time.  The  doctor,  who  had  been  there 
and  gone  before  ten  o'clock,  says  there  was  a  baby  in  the 
house  while  he  was  there.  Mrs.  Chappel  asked  Went- 
worth to  help  Mrs.  Bowers  home  with  her  baby,  which 
he  did.  After  coming  back,  he  went  to  his  own  house 
to  get  his  dinner,  leaving  appellant  with  Mrs.  Chappel. 
When  he  returned,  after  dinner,  Mrs.  Sayles  was  with 
Mrs.  Chappel.  All  this  time  Mrs.  Chappel  had  grown 
steadily  worse.  The  doctor  testifies  that  on  his  second 
visit,  Tuesday  forenoon,  be  found  her  very  much  worse 
and  excited,  so  that  be  could  get  no  intelligible  answer 
from  her.  From  the  testimony  of  Wentworth  and  others, 
however,  it  appears  that  even  after  the  doctor  was  there 
she  was  still  able  to  give  directions  as  to  what  she  wanted 
done,  and  could  be  readily  heard  from  the  door  of  the 
room,  five  or  six  feet  away. 

From  Mrs.  Sayles,  who  was  there,  as  we  have  seen, 
on  Tuesday  afternoon,  comes  the  first  testimony  as  to 
the  charge  of  rape.  She  says  that  ou  this  afternoon, 
while  appellant  was  present,  Mrs.  Chappel  told  her  that 
on  Sunday  evening  previous  appellant  had  by  force  had 
sexual  connection  with  her.     Mrs.  Sayles  says  that  on 
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this  Tuesday  afternoon  ahe  found  Mrs.  Chappel  in  bed; 
that  she  was  feeling  bad,  and  "she  was  pretty  excited." 
Stating  Mrs.  Chappel's  charge,  Mrs.  Sayles  testimony 
continues:  "She  said  he  tried  to  get  in  bed  with  her, 
and  she  told  him  to  keep  out,  because  she  didn't  want 
him  in  there  because  it  was  so  warm;  and  he  did  get  in 
bed,  and  she  poshed  him  oat,  and  said  'I  want  you  to 
get  out,'  and  he  got  in  on  the  back  side  of  the  bed;  she 
told  him  'I  want  you  to  get  out  of  here,  it  is  so  warm,' 
and  he  done  it.  *  *  *  She  said  she  fought  until  she 
couldn't  fight  any  more,  then  she  had  to  let  him  do  as 
he  mind  to;  she  said  she  couldn't  do  any  more." 

She  then  said  to  appellant  who  stood  by:  "I  want  you 
to  clear  yourself  out;  I  don't  want  you  here  at  all."  Ap- 
pellant answered:  "I  will  go;  well,  I  will  go."  While 
she  was  making  the  charge  against  him,  appellant  says 
to  Mrs.  Sayles:  "She  was  out  of  her  head;  I  do  not 
mind  what  she  said." 

Mrs.  Sayles  being  asked  on  cross-examination  what 
appellant  said  to  Mrs.  Chappel's  charge,  answered: 
"Why,  he  said  he  didn't;  he  said  he  didn't  try  to  get  in 
bed  with  her;  she  says,  'Chet  you  did;'  and  he  says,  'I 
did  no  such  a  thing;'  and  she  says,  'Chet  there's  no 
use  of  you  lying,  you  know  you  did,'  and  he  didn't  say 
any  more." 

Appellant  then  left  the  house  as  he  was  ordered.  Mrs'. 
Chappel  died  the  nest  day,  in  the  evening. 

One  witness  only  was  called  by  appellant,  Jennie 
Crasher,  a  neighboring  girl,  fourteen  years  old.  She 
called  to  see  Mrs.  Chappel  on  Monday  morning,  which 
was  New  Years.  She  says  that  appellant  was  sweeping 
the  floor  and  washing  the  dishes  while  she  was  there. 
Mrs.  Chappel  told  her,  speaking  of  appellant,  that  "he 
was  an  awful  good  fellow;  she  says  ahe  wouldn't  known 
what  she  would  have  done  if  he  had  not  been  there  to 
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take  care  of  her;  she  said  he  used  to  take  care  of  his 
mother  when  she  was  sick." 

This  was  the  morning  after  the  crime  is  charged  to 
have  been  committed,  the  morning,  too,  when  Mrs. 
Chappel  asked  Wentworth  to  bring  tobacco  from  town 
for  appellant.  On  that  day,  too,  in  the  evening,  Mrs. 
Chappel  asked  Mr.  and  Mrs.  Metzger  to  sit  up  with  her, 
as  appellant  needed  rest  after  sitting  up  two  nights. 
And  before  going  up  stairs  to  bed  that  evening,  at  Mrs. 
Chappel 'a  request,  appellant  assisted  Mrs.  Metzger  in 
removing  Mrs.  Chappel's  clothing.  She  said  nothing, 
as  appears,  to  Mrs.  Metzger  or  her  husband  that  night 
when  alone  with  them  of  any  wrong  done  to  her;  nor 
did  she  to  Mrs.  Bowers,  the  next  forenoon,  when  she  came 
to  take  care  of  her.  Neither  did  she  speak  to  the  doctor 
nor  to  Wentworth.  Nor  until  Tuesday  afternoon,  after 
the  doctor  had  found  that  he  could  not  get  any  intel- 
ligible answer  from  her,  and  when  Mrs.  Sayles  found 
her  feeling  pretty  bad,  and  excited,  do  we  find  that  she 
at  any  time  treated  appellant  otherwise  than  with  the 
utmost  trust  and  confidence;  suffering  and  requesting 
him  to  do  offices  for  her  which  might  be  expected  rather 
of  a  kind  hearted  woman  than  of  a  man. 

With  this  evidence  it  is  utterly  impossible  to  believe 
that  the  crime  of  rape  could  have  been  committed  on 
this  woman  by  this  man  on  the  Sunday  evening  pre- 
vious. 

But  there  was  a  post  mortem  examination  made  of 
the  body  of  Mrs.  Chappel.  The  testimony  of  the  phy- 
sician was  substantially  that  she  died  of  lung  disease,  in 
connection  with  heart  trouble.  By  certain  of  the  phy- 
sicians, however,  the  belief  was  expressed  that  death 
was  hastened  by  nervous  shock,  and  some  disposition 
is  shown  to  refer  this  to  the  alleged  outrage. 

It  is  argued  besides  that  the  fact  that  the  physicians 
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found  that  sexual  intercourse  had,  within  a  short  time 
previous,  been  had  by  some  one  with  the  deceased  woman 
is  corroborative  proof  that  rape  was  perpetrated  as 
charged.  Before  this  could  be  allowed  it  should  appear 
both  that  there  was  no  probability  that  any  other  man 
might  have  had  intercourse  with  her  and  also  that  there 
were  some  indications  that  such  intercourse  had  been  by 
force.  As  to  the  latter  all  the  physicians  testify  that 
there  was  no  mark  of  any  violence  or  injury  whatever 
on  any  part  of  the  body,  nothing  to  indicate  that  the  in- 
tercourse had  been  by  force.  As  to  the  fact  that  an- 
other person  might  have  had  connection  with  her,  we 
have  to  remember  that  she  was  a  married  woman  and 
that  she  had  spent  part  of  the  preceding  Wednesday  and 
Thursday  nights  with  her  husband.  While  it  may  seem 
improbable  that,  on  [account  of  his  ill  health  and  de- 
mented condition,  the  husband  should  have  sought  the 
embraces  of  his  wife  on  these  occasions,  yet  it  is  not  at 
all  impossible.  The  opportunity  was  ample,  and  such 
lawful  embraces  should  be  presumed  rather  than  that 
doubt  should  be  cast  against  a  person  accused  of  crime. 
Grime  is  not  to  be  presumed,  but  must  be  proved. 

The  crime  as  charged  upon  the  sick  woman  would  be 
so  great  an  outrage  on  humanity  that  we  prefer  to  be- 
lieve that  this  woman,  who  was  so  kindly  treated  by  this 
man  all  through  her  sickness,  and  who  trusted  and  spoke 
so  well  of  him  for  two  days  after  the  time  of  the  alleged 
offense,  and  while  she  was  yet  in  her  right  mind,  was  in 
fact,  as  appellant  said,  "out  of  her  mind"  when  she 
made  this  unsupported  charge  against  him,  a  charge 
which  he  denied  at  the  time.  It  seems  far  more  proba- 
ble that  she  was  on  Tuesday  afternoon,  as  she  had  been 
somewhat  in  the  forenoon,  suffering  the  mental  aberra- 
tions often  resulting  from  the  mysterious  disease  from 
which  she  was  probably  suffering  at  the  time  and  had 
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been  ever  since  her  return  from  the  county  house,  and  of 
which  she  died  the  next  day. 

The  life  or  liberty  of  a  citizen  should  not  be  taken  on 
mere  conjecture.  The  law  is  that  either  shall  be  taken 
only  in  case  the  right  to  do  so  is  established  beyond  all 
reasonable  doubt. 

The  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial,  and  the  clerk  is  directed  to  issue  the  proper 
order  to  the  sheriff  of  Steuben  county  to  return  the  ap- 
pellant from  the  State  prison,  where  he  is  confined,  to 
the  jail  of  said  county. 

Filed  Dec  12,  1894. 
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CmMiNAL  Law.—; Assignment  of  Error.— Must  be  Specific—An  assign- 
ment of  error  that  the  court,  erred  "in  overruling  the  motion  of  the 
appellant  for  a  continuance,"  is  not  sufficient  where  it  appears  that 
there  are  two  separate  and  distinct  rulings  upon  motions  for  contin- 

Same. — Burglary. — Verdict. — Omission  of  Fart  of  Penalty. —  Waiver  of 
Objection  to  Irregularity. —Where  in  a  prosecution  for  burglary  a 
verdict  is  returned  fixing  the  penalty  at  imprisonment  for  nine 
years,  bat  omitting  to  include  disfranchisement  in  the  punishment 
as  provided  by  the  statute  (section  1929,  R.  8.  1881,  section  2002, 
R.  S.  1894),  the  failure  of  the  defendant  to  ask  a  correction  of  the 
verdict  at  the  time  it  is  returned,  waives  the  right  to  assail  it  after- 
wards on  account  of  the  irregularity. 

Supreme  Court  Practice.— Brief.— Marginal  Notes.— Rules  of  Court.— 
Questions  as  to  the  admission  of  evidence  will  not  be  considered  on 
appeal,  where  the  brief  does  not  point  out  the  part  of  the  record  con- 
taining such  evidence,  and  where  no  marginal  notes  are  made  upon 
the  bill  of  exceptions  as  required  by  the  rules  of  the  Supreme  Court. 

'From  the  Madison  Circuit  Court. 
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E.  F.  Daily,  J.  W.  LoveU  and  H.  C.  Ryan,  for  appel- 
lant. 

W.  A.  Ketcham,  Attorney-General,  W.  A.  Kittinger 
and  M.  Moore*,  for  State. 

Hackney,  J. — The  appellant  was  charged,  tried,  and 
convicted,  in  the  circuit  court,  of  the  offense  of  burglary, 
and  his  punishment  fixed  at  imprisonment  in  the  State's 
prison  for  the  period  of  nine  years. 

The  assignment  of  error  contains  several  specifications, 
the  first  of  which  is  waived  by  the  failure  of  counsel  to 
argue  the  same. 

The  second  specification,  that  the  court  erred  "in  over- 
ruling the  motion  of  the  appellant  for  a  continuance," 
has  been  made  the  basis  of  extended  argument  that  the 
court  erred  in  each  of  two  separate  and  distinct  rulings 
upon  motions  for  continuances,  each  entirely  independ- 
ent of  the  other. 

It  has  frequently  been  said  that  the  assignment  of 
error  is  the  complaint  of  the  appellant,  and  each  speci- 
fication of  error  is  as  a  paragraph  of  complaint.  The 
burden  rests  upon  the  appellant  to  present,  by  each 
specification,  in  definite  and  concise  language,  some  rul- 
ing of  the  trial  court  urged  as  error. 

"No  specification  in  the  assignment  of  errors  is  suffi- 
cient unless  it  indicates  with  clearness  and  precision  the 
ruling  assailed."  Dyev.  State,  130  Ind.  87.  See,  also, 
Elliott's  App.  Proced.,  section  308. 

Here  we  have  a  specification  which,  when  we  look  to 
the  record  for  its  verification,  we  find  invites  and  re- 
ceives a  discussion  not  of  a  single  ruling  of  the  trial 
court,  but  of  two  distinct  rulings.  If  a  specification  so 
general  were  held  sufficient,  it  will  be  seen  that  any 
specification,  broad  enough  in  its  language  to  compre- 
hend any  one  of  several  rulings,  could  be  made  to  serve 
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the  purpose  of  presenting  each  and  all  of  such  rulings. 
Such  holding  would  not  he  upon  the  letter  or  the  spirit 
of  the  statute  requiring  a  "specific  assignment  of  all 
errors  relied  upon."  R.  8.  1894,  section  667  (R.  S. 
1881,  section  655). 

As  the  specification  before  us  assigns  but  a  Bingle  rul- 
.  ing,  and  as  it  may  have  reference  equally  to  either  of 
two  rulings,  we  are  unable  to  apply  it  for  the  appellant 
to  one  ruling  to  the  exclusion  of  the  other.  Nor  can  the 
practice  be  permitted  of  assigning  as  error  a  single  rul- 
ing, and  upon  that  assignment  presenting  two  or  more 
rulings. 

It  is  next  insisted  that  the  court  erred  in  overruling 
the  appellant's  motion  for  a  venire  de  novo.  The  objec- 
tion urged  to  the  verdict  is  that  it  did  not  include,  in 
the  punishment  affixed,  disfranchisement  and  disquali- 
fication for  holding  office,  as  prescribed  by  the  statute 
(R.  S.  1881,  section  1929),  R.  S.  1894,  section  2002. 

There  has  been  a  number  of  cases  in  this  court  pre- 
senting similar  verdicts:  Wilson  v.  State,  28  Ind.  393, 
and  Marshall  v.  Gill,  77  Ind.  402,  where  it  was  held 
that  the  judgment  could  not  include  the  omitted  elements 
of  the  verdict;  Bell  v.  State,  42  Ind.  335,  where  it  was 
held  that  such  defects  could  not  be  raised  by  motion  for 
a  new  trial;  Shafer  v.  State,  74  Ind.  90,  and  Kennegar 
v.  State,  120  Ind.  176,  where  it  was  held  that  the  defend- 
ant was  not  harmed  by  a  verdict  and  judgment. 

There  are  other  cases  holding  that  where  two  distinct 
punishments  are  prescribed  for  an  offense,  and  but  one 
is  assessed,  the  defendant  can  not  complain.  Dillon  v. 
State,  38  Ohio  St.  586;  State  v.  Price,  11  N.  J.  L.  203; 
Kane  v.  People,  8  Wend.  203;  McQuoid  v.  People,  8  111. 
76;  Barada  v.  State,  13  Mo.  94. 

In  Dillon  v.  State,  supra,  it  was  said,  "Where  the 
sentence  imposed,  whether  of  fine  or  imprisonment,  is 
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authorized  by  the  statute,  the  failure  of  the  judge  to  dis- 
charge his  whole  duty  by  imposing  both  the  fine  and 
imprisonment  provided  by  law,  will  not  warrant  a  re- 
versal. The  sentence  in  such  case  being  warranted,  the 
defendant  is  not  prejudiced  by  the  error  of  the  court  in 
failing  to  inflict  upon  him  the  additional  punishment." 

In  the  present  case  the  appellant  insists  that  this  rule* 
is  recognized  only  where  the  punishment  assessed  is  the 
minimum  punishment  prescribed.  This  limitation  upon 
the  rule  is  not  enforced  in  any  of  the  cases  to  which  our 
attention  has  been  called,  though,  as  said  in  Shafer  v. 
State,  supra,  where  the  imprisonment  adjudged  is  the 
shortest  possible  under  the  statute,  it  is  evident  that  the 
prisoner  has  not  suffered  by  the  failure  to  add  disfran- 
chisement and  disqualification. 

It  is  suggested  also,  but  not  decided  in  that  case,  that 
if  it  could  be  presumed  that  the  measure  of  punish- 
ment inflicted  was  increased  by  including  in  it  all  of 
the  elements  of  punishment  prescribed,  the  prisoner 
would  be  harmed  by  such  increased  punishment  of  the 
kind  inflicted.  This  presumption  is  not  there  held  to 
exist,  and  our  conclusion  renders  it  unimportant  that 
we  should  decide  as  to  its  existence  or  nonexistence. 

Should  one  who  observes  without  objection,  and  with 
acquiescence,  an  act  or  proceeding  which  may  affect  his 
rights,  be  heard  to  complain  of  such  act  or  proceeding? 
'  It  is  certain  that  he  may  not  in  every  instance. 

In  Shafer  v.  State,  supra,  and  Kennegar  v.  State, 
supra,  it  was,  in  effect,  held  that,  notwithstanding  a 
verdict  defective  in  omitting  disfranchisement  and  dis- 
qualification as  a  part  of  the  punishment,  a  valid  judg- 
ment could  be  rendered  against  the  accused.  If  the 
omission  does  not  vitiate  the  verdict,  it  is  certainly  but 
an  irregularity  which  may  be  corrected  upon  motion  of 
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the  prosecutor  or  the  defendant  to  require  the  jury  to 
retire,  and  conform  their  verdict  to  the  rule. 

In  Wilson  v.  State,  supra,  and  in  Kcnnegar  v.  State, 
supra,  it  was  held  to  be  the  proper  practice  to  send  the 
jury  back  to  correct  the  verdict. 

In  Hoskins  v.  State,  27  Ind.  470,  where  the  verdict 
assessed  one  year,  the  minimum  punishment  prescribed 
having  been  two  years,  this  court  said,  in  quoting  from 
Bishop  Cr.  Pro.,  section  842:  "If  the  jury  bring  in  a 
defective  verdict,  it  is  in  the  power  equally  of  the  pris- 
oner and  the  prosecuting  attorney,  to  have  it  set  right, 
and  suppose  the  prisoner  chooses  not  to  interfere,  and 
suffers  a  defective  verdict  to  be  entered,  as  his  interest 
would  always  prompt  him  to  do,  in  preference  to  a  verdict 
of  guilty  in  due  form,  he,  by  thus  failing  to  interpose, 
waives  his  objection  to  being  put  a  second  time  in  jeop- 
ardy for  the  same  offense."  If  the  verdict  were  so  de- 
fective that  no  judgment  could  be  entered  upon  it,  as  if 
it  omitted  all  punishments  prescribed,  and  a  venire  de 
novo  were  awarded  him,  the  prisonerwould  not  be  heard 
to  object  to  a  second  trial  or  to  claim  his  discharge. 

We  apprehend  that  a  better  reason  exists  for  holding 
that  a  failure  to  object  to  a  merely  irregular  verdict,  one 
upon  which  a  valid  judgment  may  be  pronounced,  is  a 
waiver  of  the  irregularity.  If  it  were  presumed,  as  sug- 
gested in  Shafer  v.  State,  supra,  that  the  various  ele- 
ments of  punishment  prescribed  had  been  combined,  and 
constituted  the  punishment  returned,  the  most  that  the 
prisoner  could  ask  would  be  to  separate  the  elements. 
If  he  does  not  desire  the  separation,  and  permits  the 
jury  to  be  discharged  without  seeking  it,  why  should  he 
be  permitted  to  complain? 

The  instances  where  the  doctrine  of  waiver  has  been 
held  to  apply  have  been  stated  in  Elliott  App.  Proced., 
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section  290,  aa  follows:  "Errors  of  the  gravest  char- 
acter may  he  expressly  or  impliedly  waived  by  a  de- 
fendant in  a  criminal  case.-  *  *  *  Failure  to  object 
to  the  competency  of  a  judge  will  operate  as  a  waiver. 
An  accused  may  waive  his  right  to  the  benefit  of  the 
constitutional  provision  that  he  shall  be  confronted  by 
the  witnesses  for  the  State.  •  •  •  Objections  to  the 
empaneling  of  the  jury,  to  the  qualifications  and  to  the 
conduct  of  jurors  are  waived  unless  seasonably  inter- 
posed. *  *  Misconduct  of  counsel  in  argument  must 
_be  specifically  and  duly  objected  to  or  there  will  be  a 
waiver.  In  almost  every  conceivable  form  the  doctrine 
of  waiver  has  been  enforced  in  criminal  cases,  it  has 
been  enforced  in  respect  to  pleadings,  in  respect  to 
changes  of  venue,  and  in  respect  to  the  admission  and 
exclusion  of  evidence.  *  *  It  is  entirely  safe  to  say 
that  many  constitutional  rights,  and  all  rights  not  con- 
stitutional, or  not  affecting  the  jurisdiction  of  the  sub- 
ject, may  be  waived." 

It  was  held  in  Henning  v.  State,  106  Ind.  386,  that 
where  the  defendant  and  his  counsel,  in  a  capital  case, 
have  not  objected  to  the  separation  of  the  jury  during  the 
progress  of  the  trial,  it  is  too  late  to  object  after  verdict. 
In  the  course  of  that  opinion  it  was  said,  quoting  from 
Polin  v.  Stale,  14  Neb.  540:  "Parties  litigant,  even  * 
iu  criminal  cases,  must  deal  fairly  by  the  court.  They  are 
not  permitted  to  withhold  information  of  matters  trans- 
piring in  the  progress  of  a  trial,  whether  prejudicial  or 
otherwise,  and  thus,  without  objection,  permit  it  to  pro- 
ceed to  a  conclusion,  and  then  take  advantage  of  them. 
Generally  all  objections  not  jurisdictional  as  to  the  sub- 
ject of  the  litigation  must  be  made  at  the  first  opportuni- 
ty, or  they  are  deemed  to  be  waived.  The  rule  in  such 
cases  is,  that  a  party  shall  not  be  permitted  without  ob- 
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jection  to  take  the  chances  of  a  favorable  result,  and 
then,  if  disappointed,  for  the  first  time  complain." 

Continuing,  this  court  said:  "Our  own  cases,  pro- 
ceeding upon  this  general  principle,  have  repeatedly  as- 
serted that  if  a  defendant  in  a  criminal  case,  whether  a 
capital  case  or  not,  fails  to  object  and  except  at  the  earli- 
est legal  opportunity,  he  waives  his  right  to  afterwards 
assail  the  ruling." 

After  citing  and  commenting  upon  the  cases,  it  was 
there  further  said:  "These  authorities  clearly  establish 
the  general  doctrine  that  if  a  defendant  has  knowledge 
of  a  matter  affecting  his  rights  and  fails  to  ask  a  ruling 
upon  it,  or  if  he  fails  to  avail  himself  at  the  earliest  op- 
portunity of  objections  known  to  him,  he  can  not  after- 
wards successfully  complain." 

In  Cluck  v.  State,  40  Ind.  263,  and  Long  v.  State,  95 
Ind.  481,  it  was  held  that  where  a  juror  took  notes  of  the 
evidence,  the  defendant  must  not  only  object  to  such 
taking,  but  it  must  appear  that  his  objection  is  made 
upon  the  first  opportunity. 

While  our  attention  has  not  been  called  to  a  case  di- 
rectly in  point,  we  believe  that  in  principle  and  by  the 
analogy  of  the  cases  cited,  there  can  be  no  doubt  that 
the  failure  of  the  appellant  to  ask  that  the  verdict  be  cor- 
rected waived  all  right  to  assail  the  verdict  for  the 
irregularities  complained  of. 

It  is  further  insisted  that  the  lower  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial,  and  it 
is  frankly  admitted  by  counsel,  upon  the  first  proposition 
urged,  that  it  depends  upon  the  weight  of  the  evidence. 
Under  the  well  known  practice,  we  can  not  weigh  the 
evidence. 

Two  additional  questions,  as  to  the  admission  of  evi- 
dence, have  been  argued,  hut  no  reference  has  been  made 
by  appellant's  counsel  to  the  part  of  the  record  where 
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such  evidence  may  be  found,  and  marginal  notes  are  not 
made  upon  the  bill  of  exceptions,  by  which  we  may  be 
aided  in  our  search  for  the  evidence  objected  to.  Each 
of  these  failures  violates  the  established  rules  of  practice 
in  this  court,  and  defeats  a  consideration  of  the  ques- 
tions.    Rules  26  and  31. 

Finding  no  available  error  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Filed  Feb.  5, 1896. 
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(p 

Jt'DOMKNT. —  Void  as  Againet  Persons  Not  Parties  to  Action. —  Chen-  c 
forceable. — The  court  has  no  Jurisdiction  over  those  who  are  not 
parties  to  the  suit  and  had  no  notice  of  its  pendency  and  made  no 
appearance  therein,  and  having  no  jurisdiction,  any  judgment  or 
order  of  the  court  against  them  is  void  and  can  not  be  enforced  by 
attachment  or  any  other  manner. 

Appeal. — From  Judgment  in  Contempt  Proceedings. — Attachment. — An 
appeal  lies  from  an  order  in  contempt  proceedings,  directing  that 
the  parties  refusing  to  obey  the  order  of  the  court  be  confined  in 
jail  until  they  should  execute  such  order. 

Opinion  on  petition  for  rehearing  by  Jokdan,  J. 

From  the  White  Circuit  Court. 

/.  C.  Suit,  M.  A.  Morrison,  Palmer  &  Spencer,  B.  K. 
Elliott  and  W.  F.  Elliott,  for  appellant. 

8.  0.  BayUts,  J.  H.  Sims  and  G.  R.  Eldridge,  for  ap- 
pellees. 

Coffbt,  J. — This  case  may  properly  be  said  to  consti- 
tute one  branch  of  the  case  of  Burner  v.  Bayleas,  134 
Ind.  600. 
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In  that  case  the  circuit  court  entered  an  order  to  the 
effect  that  the  board  of  commissioners  of  Clinton  county 
and  the  auditor  and  treasurer  of  that  county  should  pro- 
ceed to  collect  the  railroad  tax  involved  in  that  suit. 
Neither  the  board  of  commissioners,  the  county  auditor 
nor  the  county  treasurer  of  Clinton  county  was  a  party 
to  the  suit,  nor  were  all  the  taxpayers  of  the  township, 
voting  the  tax,  parties  to  it. 

Upon  a  return  of  the  case  above  mentioned  to  the 
White  Circuit  Court  the  appellees  undertook  to  compel 
the  board  of  commissioners,  the  county  auditor,  and  the 
treasurer  to  proceed  with  the  collection  of  the  tax,  as- 
suming that  the  order  made  against  them  to  that  effect 
was  valid.  Upon  their  refusal  to  do  so,  they  were  at- 
tached as  for  being  in  contempt  of  the  court,  and  were 
ordered  confined  in  the  jail  of  White  county  until  they 
should  execute  the  orders  made  in  the  case  of  Burner  v. 
Baylesa,  supra.  From  this  action  of  the  circuit  court 
they  appeal  to  this  court  and  assign  error. 

That  the  order  of  the  White  Circuit  Court  in  the  case 
of  Barrier  v.  Baylcss,  supra,  so  far  as  it  relates  to  the 
board  of  commissioners,  the  auditor  and  treasurer  of 
Clinton  county,  is  a  mere  nullity,  we  think  is  too  plain  to 
admit  of  a  moment's  controversy.  They  were  not  parties 
to  the  suit  and  had  no  notice  of  its  pendency.  The  court 
was  wholly  without  jurisdiction  over  either  of  them.  It 
is  certainly  not  necessary  to  cite  authority  to  prove  that 
the  judgment  of  a  court  against  one  over  whom  it  has 
no  jurisdiction  is  void. 

As  these  orders  were  absolutely  void,  we  do  not  think 
they  could  be  enforced  by  attachment  or  in  any  other 
manner.  Of  course,  all  who  were  parties  to  the  case  of 
Barner  v.  Bayless,  supra,  are  bound  by  the  judgment 
therein  rendered ,  but  the  orders  and  judgments  of  the 
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court  against  those  who  were  not  parties  are  binding 
upon  no  one. 

In  holding  that  these  orders  could  be  enforced  against 
the  board  of  commissioners,  the  county  auditor,  and  the 
county  treasurer  of  Clinton  county,  we  think  the  White 
Circuit  Court  erred. 

The  appellees  in  this  case  have  also  Sled  a  motion  to 
dismiss  the  appeal  on  the  ground  that  no  appeal  lies  in 
cases  of  this  kind  and  contend  that  for  this  reason  we 
have  no  jurisdiction  of  the  cause. 

The  contention  is  that  this  is  a  proceeding  for  the  en- 
forcement of  a  civil  right,  and  is  expressly  excepted 
from  the  provisions  of  our  statute  upon  the  subject  of 
contempt,  which  provides  for  an  appeal,  and  they  claim 
that  because  not  included  in  that  statute  no  appeal  is 
provided  for. 

It  is  undoubtedly  true  that  the  power  to  punish  for 
contempt  is  generally  exercised  for  two  purposes,  viz.: 

First.  To  vindicate  the  dignity  of  the  court  for  disre- 
spect shown  to  it  or  its  orders,  and 

Second.  To  compel  the  performance  of  some  order  or 
decree  of  the  court  which  it  is  in  the  power  of  the  party 
to  perform  and  which  he  refuses  to  obey.  3  Am.  &  Eng. 
Encyc.  of  Law,  799. 

It  is  also  probably  true  that  our  statute  upon  the  sub- 
ject of  contempt  relates  to  the  first  class  only,  but  we  do 
not  think  it  necessarily  follows,  that  because  the  case 
does  not  fall  within  this  statute  no  appeal  lies.  It 
is  true  that  in  the  absence  of  a  statute  no  appeal  lies 
from  a  judgment  finding  one  guilty  of  a  contempt,  but 
this  is,  perhaps,  true  of  all  cases.  It  is  unnecessary  to 
inquire  whether  the  appellant  in  this  case  could  main- 
tain this  appeal  if  he  had  been  a  party  to  the  case  of 
Earner  v.  Bayleas,  supra,  and  a  valid  judgment  or  order 
Vol.  140—7 


98  SUPREME  COURT  OF  INDIANA, 

McKinney  v.  The  Frankfort  and  State  Line  Railroad  Company  et  al. 

had  been  rendered  against  him,  for  as  we  have  seen  be 
was  not  such  a  party,  and  no  valid  order  could  be  made 
against  him.  This  is  the  first  time  he  has  had  an  op- 
portunity to  be  heard.  Had  he  been  a  party  to  that  suit, 
no  doubt  he  could  have  appealed  from  the  order  therein 
made. 

In  the  caBe  of  Whittem  v.  State,  36  Ind.  196,  it  was 
held  that  a  defendant  belonging  to  the  class  first  above 
named  had  the  right  to  appeal  to  this  court  under  the 
provisions  of  section  148  of  the  criminal  code,  2  G.  &  H., 
p.  425.  The  provisions  of  that  statute,  with  some  mod- 
ifications not  necessary  to  mention,  is  still  in  force. 

Section  644,  R.  S.  1894,  provides  that  appeals  may  be 
taken  from  the  circuit  courts  and  the  superior  courts  to 
the  Supreme  Court,  by  either  party,  from  all  final  judg- 
ments, except  in  actions  originating  before  a  justice  of  the 
peace  or  mayor  of  a  city,  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed 
fifty  dollars. 

The  judgment  from  which  this  appeal  is  prosecuted  is 
certainly  a  final  judgment,  and  it  does  not  fall  within 
the  exception.  So  whether  this  is  to  be  regarded  as  a 
proceeding  for  contempt,  falling  within  the  first  class 
above  referred  to,  or  as  a  proceeding  to  enforce  a  civil 
remedy,  we  think  an  appeal  lies.  Having  reached  this 
conclusion,  the  motion  to  dismiss  the  appeal  should  be 
overruled. 

The  judgment  of  the  White  Circuit  Court  is  reversed, 
with  directions  to  overrule  the  demurrer  of  the  appellees 
to  the  appellant's  plea  in  abatement  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Filed  Sept.  25,  1894. 

On  Petition  for  a  Rehearing. 
Jordan,  J. — The  appellees  herein  have  filed  a  petition 
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for  a  rehearing,  and  their  learned  counsel  have  very  forci- 
bly and  earnestly  presented  their  reasons  why  the  same 
ought  to  be  granted. 

We  have  again,  at  the  solicitation  of  appellees,  care- 
fully examined  the  points  involved  in  this  case  and  the 
authorities  cited,  and  are  unable  to  come  to  a  conclusion 
different  from  that  arrived  at  in  the  original  opinion  filed 
in  this  cause.  The  decisions  of  this  court  cited  by  ap- 
pellees, and  relied  on  by  them  in  support  of  their  con- 
tention, and  which  pertain  to  the  rule  governing  orders 
made  by  the  lower  courts  in  remanding  proceedings 
back  to  boards  of  commissioners  on  appeals  therefrom, 
as  to  the  effect  of  these  orders,  or  direction  to  the  board 
how  to  proceed,  have  no  application  to  the  point  here 
in  controversy. 

In  the  judgment  of  the  lower  court,  in  the  case  of 
Barner  v.  Saylets,  134  Ind.  600,  and  from  which  the 
point  in  question  arises,  the  railroad  tax  therein  contro- 
verted was  held  to  be  valid  and  collectible,  and  in  addi- 
tion the  court  made  the  order  as  stated  in  the  original 
opinion  in  this  cause. 

The  question  which  is  now  again  presented  to  us  upon 
the  petition  for  a  rehearing  is,  was  this  order  of  the 
White  Circuit  Court  entered  against  the  appellant,  treas- 
urer of  Clinton  county,  in  a  proceeding  wherein  he  was 
not  a  party,  and  in  no  wise  before  the  court,  one  to 
which  he  was  bound  to  yield  obedience,  and  upon  his 
refusal  so  to  do  he  would  be  guilty  of  contempt  of  court, 
and  subject  to  a  fine  or  imprisonment  in  the  county  jail? 
We  think  that  the  well  settled  principles  of  law  compel 
us  to  adjudge  that  this  order  of  the  court,  under  the  cir- 
cumstances, was  invalid,  and  consequently  could  not  be 
enforced  by  attachment.  Had  the  appellant  voluntarily 
appeared  to  the  action  herein  referred  to, 'or  had  he  been 
brought  into  court  and  submitted  to  its  jurisdiction,  and 
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had  the  order  then  in  controversy  been  entered  against 
him,  a  different  question  might  be  presented  upon  his 
refusal  to  obey  the  same. 

It  is  true  that  upon  the  final  determination  of  the  case 
of  Barner  v.  Bayless,  supra,  the  judgment  of  the  court 
would  have  been  a  sufficient  warrant  and  authority  for 
the  appellant  to  have  proceeded  in  accordance  there- 
with, unless  his  action  in  the  premises  had  been  arrested 
by  some  judicial  order. 

If  this  court  were  to  declare  the  law  to  be  as  contended 
for  by  the  appellees,  prison  doors  might  fly  open  with 
ease  and  dispatch,  and  personal  liberty  would  be  jeop- 
ardized. If  the  appellant  refused  to  discharge  a  duty 
enjoined  upon  him  by  law,  a  proper  remedy  was  pro- 
vided to  compel  him  upon  his  failure  to  show  sufficient 
cause  for  his  refusal.  The  contention  of  appellees  that 
this  would  necessitate  another  action,  and  result  in  de- 
lay and  hardship,  is  a  matter  over  which  this  court  has 
no  control.  It  is  not  a  tribunal  constituted  to  make 
laws,  but  its  province  is  to  declare  what  the  law  is  gov- 
erning the  case  under  consideration. 

In  the  decision  of  this  cause,  we  do  not  mean  to  be 
understood  that  the  appellant  was  a  necessary  party  to 
the  action  wherein  the  order  was  made  by  the  court,  but 
what  we  do  decide  is  the  question  involved,  that  his  not 
being  a  party  before  the  court,  resulted  in  the  order 
having  no  binding  effect  upon  him,  nor  do  we  mean  to 
hold  that  ministerial  officers  of  courts  who  are  such  in 
the  proper  sense  and  meaning  of  that  term,  can  not  be 
required  to  obey  the  orders  thereof,  unless  parties  to  the 
proceedings  wherein  they  are  entered. 

The  petition  for  a  rehearing  is  therefore  overruled. 

Filed  Jan.  10, 1896. 


NOVEMBER  TERM,  1894.  101 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co.  v.  Redding. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Redding. 

NlGUOBNCK. —  Willful  Injury. — Child  Jumping  upon  Moving  Train.— 
Failure  to  Stop  Train. — Where  a  boy  eight  years  of  age,  standing  by  a 
railroad  track  as  a  freight  train  passes  through  a  town  on  a  sharp 
up-grade,  at  a  speed  of  eight  miles  an  hour,  is  warned  by  the  eng- 
ineer to  get  away,  and  steps  back,  but  comes  up  to  the  train  again 
and  seizes  the  mounting  appliance  attached  to  the  end  of  a  car,  and 
hangs  on,  which  act  is  seen  by  the  fireman,  who  makes  motions 
warning  the  boy  to  get  off,  in  doing  which  he  falls  under  the  mov- 
ing train  and  is  injured,  the  railroad  company  is  not  liable,  as  the 
failure  to  stop  the  train  and  remove  the  boy— which  it  is  notshown 
could  have  been  safely  done — does  not  amount  to  willfulness. 

PttACTica. — Evidence. — Bill  of  Exceptions. — The  evidence  will  not  be 
considered  when  it  appears  that  it  is  not  brought  into  the  record  by 
a  proper  bill  of  exceptions. 

From  the  Delaware  Circuit  Court. 
C.  H.  Burekenal  and  J,  L.  Rape,  for  appellant. 
Brown  &  Brolon  and  /.  M.  Morris,  for  appellee. 

Howard,  J. — From  the  special  verdict  in  this  case,  it 
appears,  that  on  the  25th  day  of  September,  1891,  the 
appellant  company  ran  a  train  of  cars,  in  a  southeast- 
erly direction,  through  the  city  of  New  Castle,  the 
train  consisting  of  a  locomotive  engine,  tender,  twenty- 
seven  loaded  box  cars,  and  a  caboose.  It  was  a  through 
freight,  passing  through  the  town  between  four  and  five 
o'clock  in  the  afternoon,  and  without  making  any  stop 
at  the  depot. 

The  appellee  was  at  the  time  eight  years  and  five 
months  old,  and  lived  in  the  town  with  his  father  and 
mother.  The  father  was  on  this  day  engaged  at  work  as 
a  carpenter  at  a  point  several  miles  distant  from  the 
town. 
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The  boy  had  been  at  school  during  the  day,  and  re- 
turned home  after  dismissal  of  school,  about  half  past 
three  o'clock.  About  four  o'clock  hia  mother,  who  was 
engaged  at  her  trade  as  seamstress,  permitted  him  to  go 
out  and  ride  upon  a  wagon  for  a  distance  of  a  square  and 
a  half,  with  directions  to  then  return  home.  Instead  of 
returning  as  directed,  appellee  wandered  on  for  some 
squares,  until  he  crossed  to  the  south  side  of- the  railroad 
track,  where  he  stood  as  said  freight  train  came  along. 

As  the  engine  approached  and  passed  the  place  where 
appellee  stood,  the  engineer  noticed  him  and  said  to  him: 
"Go  away  from  there." 

The  special  verdict  then  continues: 

"That  the  plaintiff,  George  Redding,  then  went  to  a 
point  about  twenty  feet  east  of  the  east  side  of  Bycr 
street,  on  the  south  side  of  the  track,  and  as  the  fourth 
or  fifth  car  of  said  train  to  the  rear  of  the  engine  passed 
him,  he  seized  hold  of  an  iron  attached  on  the  side  near 
the  end  of  said  car  and  drew  himself  up  and  rested  his 
right  knee  on  an  iron  loop  or  half  ring  attached  to  the 
sill  of  the  car,  and  his  left  foot  on  the  lid  of  the  grease 
box  of  the  truck,  in  which  position  he  rode  on  said  car 
a  distance  of  three  hundred  feet. 

"At  the  time  the  plaintiff  so  seized  hold  of  said  car, 
the  said  train  was  running  at  a  speed  of  eight  miles  an 
hour,  and  on  a  sharpe  up-grade;  that  at  the  time  the 
plaintiff  so  seized  hold  of  and  hung  upon  said  car,  the 
fireman  of  said  freight  train,  James  R.  Muckridge,  was 
standing  within  three  feet  and  in  touching  distance  of 
the  engineer,  and  saw  plaintiff  get  upon  said  car,  and 
saw  him  hanging  thereon,  and  ride  thereon  to  the  place 
where  he  fell  off,  and  could  easily  have  called  the  atten- 
tion of  the  engineer  to  the  situation  and  condition  of  the 
plaintiff. 

"And  during  the  time  that  the  plaintiff  was  so  upon 
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said  car  the  said  Muckridge  made  backward  and  forward 
motions  with  his  right  arm  and  hand,  toward  and  at  the 
plaintiff,  which  frightened  and  caused  the  plaintiff  to 
jump  off  the  car,  and  whilst  the  car  was  so  in  motion  as 
aforesaid,  and  in  alighting  the  plaintiff  fell  under  said 
car,  with  his  left  leg  across  the  rail  of  said  railroad,  and 
the  car  wheels  paBsed  over  it,  and  so  crushed  and  muti- 
lated it  as  to  leave  it  hanging  together  with  the  shreds  of 
flesh  and  the  sinews;  that  amputation  was  made  neces- 
sary, and  soon  thereafter,  on  said  day,  had;  that  said 
train  could  have  been  easily  stopped  within  a  distance  of 
four  or  five  car  lengths  before  reaching  the  point  of  the 
accident  after  the  plaintiff  was  seen  upon  said  train  by 
said  Muckridge;  that  the  average  length  of  the  cars  of 
said  train  was  thirty-three  or  thirty-four  feet;  that  as  soon 
said  Muckridge  saw  the  accident,  he  made  the  remark  to 
the  engineer,  standing  at  his  side:  'We  have  got  him,' 
or  'We  have  killed  him';  that  no  effort  was  made  to  stop 
or  check  the  speed  of  said  train  whilst  the  plaintiff  was 
so  hanging  upon  said  car;  that  at  the  time  the  plaintiff 
got  upon  said  car,  he  did  not  fully  realize  or  appreciate 
the  danger  or  peril  of  his  act." 

We  do  not  think  that  this  verdict  finds  facts  sufficient 
to  entitle  appellee  to  judgment. 

It  first  appears  that  he  was  a  trespasser  upon  appel- 
lant's train;  not  a  technical  trespasser  simply,  but  a  tres- 
passer in  direct  violation  of  the  order  of  the  engineer 
who  saw  him  standing  near  the  moving  train,  and  said 
to  him  in  warning:  "Go  away  from  there."  He  was 
also  on  the  train  in  disobedience  to  his  mother's  com- 
mand, since  she  told  him  to  return  home  after  his  ride 
upon  the  wagon.  His  climbing  upon  a  moving  car  was 
moreover  a  misdemeanor  under  the  statutes  of  the  State'. 
Section  2290,  R.  S.  1894  (section  2169,  R.  S.  1881). 

This  is  not  like  the  case  of  Louisville,  etc.,  R.  W.  Co, 
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v.  Sears,  11  Ind.  App.  658,  where  a  boy  nearly  eight 
years  of  age,  playing  upon  the  street,  slipped,  and  with- 
out fault  on  his  part,  was  accidentally  thrown  upon  the 
track,  where  he  was  run  over  and  his  legs  taken  off  by  a 
passing  train. 

The  only  question  for  decision  in  the  case  at  bar,  tak- 
ing into  consideration  the  tender  years  of  the  appellee 
and  the  fact  that  he  did  not  realize  or  appreciate  the 
danger  and  peril  of  his  act,  is,  whether  the  appellant 
was  or  was  not  guilty  of  willful  or  wanton  neglect  of 
duty  in  not  stopping  its  train  and  removing  the  boy 
when  his  danger  was  discovered. 

In  Railroad  Co.  v.  Kasten,  49  Ohio  St.  230,  a  pas- 
senger fell  off  the  rear  of  one  train  and  lay  stunned  upon 
the  track,  where  a  train  following  in  an  hour  afterwards 
ran  over  and  killed  him.  The  employes  of  the  first 
train,  though  informed  that  the  man  had  fallen  off,  re- 
fused to  stop  the  train  and  take  him  up  or  to  give  notice 
to  the  crew  of  the  following  train,  so  that  they  might  not 
injure  him;  and  for  such  willful  and  inexcusable  neglect 
of  duty  and  disregard  of  the  dictates  of  our  common  hu- 
manity, the  company  was  rightfully  held  answerable  in 
damages. 

In  the  case  before  us,  however,  it  does  not  appear, 
from  the  facts  found,  that  the  boy  was  necessarily  in 
danger.  He  had  climbed  upon  the  train,  apparently  at 
the  same  place  provided  for  the  use  of  employes  in 
mounting  the  cars;  and  to  the  fireman  who  saw  him 
there  it  may  not  have  seemed  so  dangerous  a  situation 
as  in  faet  it  was.  The  fireman  and  the  engineer,  both 
of  whom  apparently  knew  of  the  presence  of  the  boy 
clinging  to  the  box  car,  may  have  thought  that  as  he 
had  got  there  while  the  train  was  in  motion,  he  might 
hold  on  there  in  safety;  or  that  he  might  jump  off  with 
even  greater  ease  and  safety  than  he  had  jumped  on.    At 
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least  it  does  not  seem  clearly  a  case  of  criminal  careless- 
ness on  the  part  of  the  train  employes  to  have  continued 
the  train  in  motion  on  the  "sharp  up  grade"  on  which 
it  was  then  moving.  It  was  not  a  suitable  place  to  stop 
a  loaded  freight  train.  Besides,  it  may  have  been  dan- 
gerous to  do  so. 

The  verdict  shows  that  the  train  could  have  been 
stopped  in  a  few  car  lengths,  but  it  does  not  find  that 
this  might  safely  be  done.  A  passenger  train,  as  in  the 
Ohio  case  which  we  have  cited,  might  be  closely  follow- 
ing this  freight;  and,  for  all  that  appears,  up  this  same 
steep  grade.  If  that  were  so  the  stopping  of  the  freight 
train  might  be  attended  with  great  danger  to  passengers 
and  to  the  crews  of  both  trains.  In  addition,  it  is  not 
clear  that  the  stopping  of  the  train  might  not  have 
jerked  the  boy  off  even  more  quickly  than  he  jumped  off 
himself. 

It  is  found  in  the  verdict  that  the  forward  and  back- 
ward motion  of  the  fireman's  arm  frightened  the  appel- 
lee, so  that  he  jumped  off.  This  we  think  must  be  re- 
garded as  a  mere  conclusion.  Appellee  was  not  fright- 
ened by  the  warning  of  the  engineer,  when  told  to  keep 
away  from  the  moving  train.  His  mounting  the  train 
seems  at  least  as  dangerous  an  act  as  was  the  dismount- 
ing. The  action  in  the  last  case  may  have  been  due 
quite  as  much  to  the  boy's  own  consciousness  of  wrong 
doing  as  to  any  fear  caused  by  the  motions  of  the  fireman's 
arm.  The  motions,  besides,  may  have  been  by  way  of 
caution  quite  as  much  as  threat.  They  may  have  meant 
hold  on  tight,  quite  as  well  as  jump  off. 

Appellee,  notwithstanding  his  tender  years,  was  un- 
questionably quick,  active  and  unusually  daring.  The 
trainmen,  accustomed  themselves  to  take  such  risks  as 
the  boy  was  taking,  may  have  honestly  believed  him  to 
be  in  no  great  danger.     He  was  a  wrong-doer,  and  it  is 
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not  clear  that  they  were  guilty  of  willfully  injuring  him. 
If  the  facta  are  correctly  found  by  the  jury,  we  do  not 
think  the  company  ia  liable.  See  Planz  v.  Boston,  etc., 
R.  R.  Co.,  157  Mass.  377. 

Both  appellant  and  appellee  refer  to  the  evidence  in 
discussing  the  verdict,  but  the  evidence  is  not  in  the 
record.  The  clerk  does  not  show  that  a  bill  of  excep- 
tions containing  the  evidence  was  ever  filed  in  his  office. 
It  is|perhaps  shown  that  a  longhand  manuscript  of  al- 
leged evidence  was  filed  in  the  clerk's  office.  But  the 
longhand  manuscript  is  not  a  bill  of  exceptions.  It 
should,  after  filing  in  the  clerk's  office,  be  embodied  in 
a  bill  of  exceptions;  and  this  bill  of  exceptions,  with 
the  longhand  manuscript  so  embodied  therein,  should, 
after  having  been  presented  to  and  signed  by  the  judge, 
within  the  time  given,  be  filed  in  the  clerk's  office.  All 
this,  besides,  should  appear  from  the  record,  and  over 
the  certificate  and  seal  of  the  clerk. 

We  need  not,  perhaps,  presume  that  a  court  sten- 
ographer knows  how  to  make  up  a  bill  of  exceptions;  it 
is  not  his  duty  to  do  this.  He  is  sworn  simply  to  take 
down  and  transcribe  the  evidence,  rulings,  etc.  How- 
ever this  may  be,  it  is  the  duty  of  the  appellant  to  bring 
a  correct  record  to  this  court;  and  our  decisions  can  not 
be  made  up  from  an  examination  of  papers  which  form 
no  part  of  the  record. 

We  are  of  opinion  that  in  this  case  justice  may  more 
certainly  be  attained  by  granting  a  new  trial  than  in 
any  other  way. 

The  judgment  is  therefore  reversed,  with  instructions 
to  grant  a  new  trial. 

Monks,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Feb.  27, 1896. 
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MS    3-N' 

The  City  op  Indianapolis  v.  Consumers  Gas  Trust  m  "!> 
Company.  iw  mbI 

Si-PitiKE  Cotibt. — i7uri*cHction. — If  the  validity  of  an  ordinance  of  a  jj*  *J| 
city  is  called  in  question  by  the  judgment  ol  the  lower  court,  the  ==• '  '1(n| 
jurisdiction  ot  an  appeal  therefrom  is  in  the  Supreme  Court.  1ST  lwl 

Municipal  Cohpohation. — Power  to  Regulate  Street*  can  not  of  Used  to    HO  Mm 
Destroy  Valid  Contract*  with  City. — The  power  of  a  city  to  regulate    'SJ  ws| 
and  control  the  use  of  its  streets  does  not  give  such  city  the  addi-      "1*0   107: 
tional  right  to  prohibit,  annul,  or  destroy  rights  arising  out  of  a  .1 

valid  contract. 

Sake. — Legislative  Contract.— Franchise  to  lay  Gas  Main*  in  Street. — 
Subsequent  Impairment  of  Contract. — Power  granted  by  a  city  to  a 
gas  company  to  lay,  maintain,  and  repair  gas  pipes  in  its  streets  is  a 
legislative  contract,  investing  such  company  with  the  right  of  prop- 
erty in  the  franchise  thus  granted,  which  the  city,  unless  the  right 
is  reserved,  can  not  take  away  or  impair  without  the  company's  con- 
sent by  any  subsequent  act.  Such  a  contract  is  as  binding  and 
enforceable  as  that  of  a  private  corporation  or  person. 

Same. — Limit  of  Power  to  Begulate  Streets. — The  exclusive  power  of 
a  city  to  regulate  and  control  the  use  of  its  streets  is  not  restricted 
to  that  of  transit  alone,  but  also  extends  to  the  laying  of  gas  and 
water  pipes,  and  to  the  promotion  of  the  public  health  and  con- 
venience. 

Same. — Repeal  of  Bight  to  lay  Maine  in  Street,  Wete  Method  of  Improv. 
ing  Streets. — Subsequent  Restriction  of  Bight  to  Jay  or  repair  Mains. — 
The  grant  of  a  right  by  a  city  to  a  gas  company  to  lay  and  repair 
mains  in  its  streets  can  not  be  subsequently  taken  away  from  such 
company  on  the  ground  that  new  and  other  methods  of  improving 
streets  had  been  introduced  and  adopted  by  the  city  after  such 
grant,  had  been  made,  and  especially  is  this  true  where  the  original 
grant  bound  such  company  to  speedily  repair  Bach  portions  of  the 
street  as  it  opened  for  the  purpose  of  laying  and  repairing  such  mains. 
Nor  can  such  city,  by  a  subsequent  ordinance,  require  such  com- 
pany to  first  obtain  permission  of  it  to  lay  a  main  in  or  upon  a 
street  or  to  repair  its  mains,  when  it  had  that  right,  without  first  ob- 
taining such  permission,  under  its  original  grant  or  franchise. 

Sake. — Grant  of  Franchise  not  Compulsory, — Conditions  Accepted  be- 
come a  Contract. — Police  Power. — There  is  no  compulsion  on  the 
part  of  a  city  to  grant  to  any  gas  company  a  privilege  to  use  the 
streets ;  and  if  it  grant  a  franchise  it  has  the  right  to  prescribe  and 
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impose  terms  and  conditions,  which  become,  when  accepted  and 
complied  with,  a  binding  contract.  By  such  grant  tbe  city  does  not 
part  with  or  bargain  away  its  rights  under  the  police  power  to  pro- 
tect the  public  health,  the  public  morals,  and  tbe  public  safety. 
Samb. — Construction  of  Penal  Ordinances. — Exceptions.  —  Penal  or- 
dinances are  not  always  construed  literally,  and  courts  will  make 
the  necessary  exceptions. 

From  the  Marion  Circuit  Court. 

L.  Bailey,  R.  0.  Hawkins  and  H.  E.  Smith,  for  appel- 
lant. 

W.  P.  Fishback,  W.  P.  Kappes,  R.  N.  Lamb  and  R. 
Hill,  for  appellee. 

Jordan,  J. — On  the  14th  day  of  November,  1890,  the 
appellant,  the  city  of  Indianapolis,  filed  in  the  mayor's 
court  its  verified  complaint  against  the  Consumers'  Gas 
Trust  Company,  appellee  herein,  whereby  it  charges  said 
company  with  having  violated  section  1  of  an  ordinance 
of  said  city,  passed  by  the  common  council  and  board  of 
aldermen  on  the  24th  day  of  March,  1890,  by  cutting 
and  digging  into  a  certain  macadam  pavement  upon  the 
roadway  of  Madison  avenue,  a  public  street  of  said  city, 
without  first  having  secured  the  consent  of  said  council 
and  board  of  aldermen  so  to  do,  and  without  having  filed 
a  bond  with  the  city  clerk.  A  trial  was  had  in  the 
mayor's  court  upon  a  plea  of  not  guilty  by  the  appellee, 
and  resulted  in  the  conviction  of  appellee,  and  a  fine  of 
ten  dollars  was  assessed  and  adjudged  against  it.  An 
appeal  to  the  circuit  court  was  taken  by  the  gas  com- 
pany, and  in  the  latter  court  the  company  waived  the 
general  denial  and  all  rights  to  introduce  evidence  with- 
out plea,  and  relied  solely  upon  the  defense  set  up  in  its 
answer  filed  in  the  circuit  court.  In  the  answer  filed  in 
that  court  the  appellee  alleged,  substantially,  the  follow- 
ing facts:  That  on  June  27, 1887,  the  city  of  Indianap- 
olis passed  a  general  ordinance,  known  as  No.  14,  which 
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ordinance  was  set  out  and  made  a  part  of  said  answer; 
that  in  November,  1887,  the  appellee  was  organized  as  a 
corporation  for  the  object  of  supplying  gas  to  said  city; 
that  afterwards,  the  same  year,  it  duly  accepted  said 
ordinance,  filed  its  bond,  and  in  all  things  complied  with 
the  provisions  and  conditions  thereof;  that  in  1888,  and 
early  in  1889,  the  said  gas  company,  at  great  expense  and 
to  the  approval  of  the  city,  laid  its  mains  in  the  streets 
thereof,  and,  among  others,  on  Madison  avenue,  and  is 
engaged  in  supplying  over  ten  thousand  consumers  of  . 
natural  gas;  that  later,  in  1889,  a  macadam,  or  broken 
stone  pavement,  was  laid  by  the  city  on  Madison  avenue; 
that  in  March,  1890,  the  common  council  and  board  of 
aldermen  of  said  city  passed  the  ordinance  referred  to  in 
the  complaint  and  alleged  to  have  been  violated  by  the 
defendant,  and  that  the  same  was  passed  without  the 
knowledge  or  consent  of  the  defendant,  and  that  defend- 
ant has  never  accepted  the  same  or  consented  thereto, 
and  the  appellee  further  alleges  in  its  answer  that  it  ad- 
mits that  it  cut  into  the  macadam  pavement  and  that  it 
did  not  procure  the  consent  of  the  council  and  board  of 
aldermen,  other  than  the  consent  derived  under  the  gen- 
eral ordinance  No.  14,  a  copy  of  which  is  filed  with  the 
answer,  and  that  it  did  not  file  any  bond  other  than  that 
provided  for  in  said  ordinance  14. 

Said  answer  further  alleged  that  the  acts  complained 
of  as  a  violation  of  the  ordinance  mentioned  in  the  com- 
plaint, consisted  only  in  the  digging  of  a  trench  in  the 
said  street  for  the  purpose  of  making  and  maintaining 
necessary  repairs  in  the  service  and  connections  with 

the  premises,  No. Madison  avenue,  and  in  no  other 

or  different  act;  that  said  repairs  were  necessary  in  or- 
der to  enable  the  consumer  at  No. on  said  avenue 

to  secure  a  sufficient  supply  of  natural  gas;  that  in  or* 
der  to  make  said  repairs  it  was  necessary  for  it  to  dig 
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such  trench  and  to  cut  into  the  macadam  pavement  and 
said  repairs  could  not  otherwise  be  made;  that  in  doing 
said  work  defendant  acted  in  all  things  under  and  ac- 
cording to  said  general  ordinance  No.  14,  and  did  not 
act  in  violation  thereof;  that  the  work  was  done  in  a 
careful  and  prudent  manner,  according  to  the  require- 
ment of  said  ordinance  No.  14,  and  that  it  restored  the 
street  and  pavement  and  left  it  in  as  good  condition  as  it 
was  before  it  was  opened  for  making  the  repairs.- 

The  appellant  demurred  to  the  answer,  which  was 
overruled  by  the  court  and  an  exception  reserved .  The  ap- 
pellant declined  to  plead  further  and  elected  to  stand  by 
its  demurrer,  and  a  judgment  was  rendered  against  it  for 
costs. 

In  this  court  the  appellant  has  assigned  for  error  the 
overruling  of  its  demurrer  to  the  answer. 

The  ordinance  of  1890,  upon  which  this  prosecution 
was  based,  and  a  copy  of  which  was  made  a  part  of  the 
complaint,  is  as  follows: 

"Be  it  ordained  by  the  common  council  and  board  of 
aldermen  of  the  city  of  Indianapolis,  That  it  shall  be 
unlawful  for  any  person,  firm,  or  corporation  to  cut  or 
dig  into  any  street  or  alley  that  shall  have  heretofore 
been  paved  with  brick  or  any  form  of  block,  macadam  or 
asphaltic  pavement,  until  such  person,  firm  or  corpora- 
tion, for  whose  benefit  such  proposed  opening  is  to  be 
made,  shall  have  first  secured  the  consent  of  the  common 
council  and  board  of  aldermen  so  to  do;  and  shall  have 
filed  in  the  office  of  the  city  clerk  a  bond,  with  at  least 
two  freehold  sureties,  to  the  approval  of  the  mayor,  guar- 
anteeing the  speedy  completion  and  proper  execution  of 
said  work,  and  binding  the  principal  and  sureties  to  pro- 
tect the  city  from  all  liability  whatsoever  on  account  of 
injuries  or  accidents  to  persons  or  property,  or  both,  oc- 
casioned by  any  such  proposed  opening;    and  further 


NOVEMBER  TERM,  1894. 


The  City  of  Indianapolis  v.  Consumers  Gas  Trust  Company. 

binding  themselves  to  keep  and  maintain  such  part  of 
such  street  or  alley,  so  cut  into  or  opened,  in  good  con- 
dition during  the  period  yet  to  run  on  the  contract,  un- 
der which  said  street  or  alley  was  originally  paved. 

"Any  person  violating  any  provision  of  this  ordinance 
shall,-  upon  conviction,  be  fined  in  any  sum  not  exceed- 
ing one  hundred  dollars." 

The  ordinance  No.  14,  passed  by  the  city  of  Indian- 
apolis on  the  27th  day  of  June,  1887,  a  copy  of  which 
was  set  out  in  the  answer  of  the  appellee  and  made  a 
part  thereof,  and  upon  which  it  relies  in  justification  of 
its  acts,  is  substantially  as  follows: 

By  section  1,  it  was  provided  that  "Any  corporation 
•  *  *  may  lay,  extend,  and  maintain  mains,  branches, 
pipes  and  conduits  through  the  streets,  avenues,  lanes, 
alleys  and  public  grounds  of  said  city,  and  may  take  up 
for  the  purpose  of  altering,  changing  or  repairing  the 
same,  from  time  to  time,  as  the  necessities  of  the  case 
may  require,  for  the  purpose  of  supplying  said  city  and 
its  inhabitants  with  natural  gas,  under  and  subject  to 
the  restrictions  and  upon  the  conditions  hereinafter  set 
out. ' ' 

By  section  2  a  bond  of  $50,000  was  required  to  be  first 
filed,  conditioned: 

(1)  Not  to  molest  other  pipes  or  sewers. 

(2)  To  restore  all  streets,  etc.,  "to- as  good  condition 
as  they  were  before,  to  maintain  the  same  in  such  con- 
dition for  one  year,"  and  where  the  city  "shall  have 
taken  a  bond  or  agreement  from  any  contractor  to  keep 
aod  maintain  the  pavements  in  any  street  in  good  repair 
for  a  given  time,  the  said  corporation  *  *  •  shall 
keep  that  portion  of  any  such  street  *  *  *  in  good 
condition  and  repair  for  the  same  period  of  time  stipu- 
lated in  such  bond  or  agreement  between  the  city  and 
the  contractor." 
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(3)  To  clear  away  dirt  and  rubbish. 

(4)  To  reimburse  the  city  for  expenses  in  repairing 
or  clearing  away  rubbish. 

(5)  To  indemnify  the  city  against  all  claims  for  dam- 
ages. 

(6)  To  begin  work  within  sixty  days  after  the  accept- 
ance  of  ordinance,  and  lay  twenty-five  miles  of  mains  the 
first  year. 

By  section  3  the  mayor  may  require  the  renewal  of 
the  bond  if  insufficient  by  reason  of  insolvency  or  death 
of  sureties.  Section  4  to  section  10  inclusive  prescribe 
minutely  the  method  and  safeguards  to  be  used  in  doing 
the  work,  and  that  the  city  may  enforce  observance.  By 
section  11  the  prices  of  gas  are  fixed.  By  section  12 
the  city  reserves  the  right  to  require  a  license  fee  to  be 
paid  after  five  years.  By  section  13  the  duty  is  imposed 
to  supply  gas  and  extend  mains  on  certain  conditions. 
By  section  14  the  corporation  is  required  first  to  have  a 
pipe  line  from  the  gas  field.  By  section  15  the  accept- 
ance of  the  ordinance  is  required  to  be  in  writing,  filed 
with  the  clerk.  Section  16  imposes  a  penalty  of  $100 
for  violations.  Section  17  reserves  the  right  to  the  city 
to  grant  privileges  to  other  gas  companies.  By  section 
18  the  city  reserves  the  right  to  buy  the  plant  of  the 
company  after  ten  years. 

The  validity  of  an  ordinance  being  called  in  question, 
the  jurisdiction  of  the  appeal  is  jproperly  in  this  court. 
The  contentions  of  appellant  are: 

1st.  That  by  the  terms  of  the  ordinance  of  June  27, 
1887,  the  city  reserved  the  right  to  bind  the  appellee  by 
the  ordinance  of  1890. 

2d.  That  the  macadamized  pavement  in  question  was 
laid  after  the  adoption  of  the  first  ordinance,  and  hence 
the  status  was  so  altered  as  to  change  the  right  of  ap- 
pellee to  make  the  cut  or  opening  on  Madison  avenue. 
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3d.  That  although  the  first  ordinance  and  the  accept- 
ance thereof,  upon  the  part  of  the  gas  company,  consti- 
tuted a  contract,  yet  it  is  subject  to  the  exercise  of  the 
.  police  power  upon  the  part  of  the  city,  which  power  can 
not  be  bargained  away,  and  that  the  ordinance  of  1890 
is  a  valid  exercise  of  that  power. 

These  propositions  are  controverted  by  the  appellee, 
and  it  further  contends  that  the  second  ordinance  is  not 
valid  and  binding  upon  it  for  the  reason  that  it  impairs 
the  obligations  of  the  Legislative  contract  existing  be- 
tween the  appellant  and  appellee  by  virtue  of  the  ordi- 
nance of  1887,  and  its  acceptance  thereunder,  and  that 
it  has  in  no  way;  under  the  alleged  facts  in  its  answer, 
violated  the  penal  ordinance  in  question. 

At  the  time  of  the  passage  of  the  two  ordinances  men- 
tioned,  the  city  of  Indianapolis  was  operating  under  the 
general  statute  of  this  State  applying  to  cities,  and  the 
exclusive  power  to  regulate  and  control  the  use  of  its 
streets  was  clearly  granted  to  it  by  the  Legislature.  R. 
S.  1881,  section  3161;  R.  S.  1894,  section  3623.  This 
power  to  regulate,  however,  must  be  held  not  to  carry 
with  it  the  additional  right  to  prohibit,  annul,  or  destroy 
rights  arising  out  of  contract.  This  we  think  must  be  ac- 
cepted as  a  well  settled  legal  principle  Under  an  act  of 
the  Legislature  approved  March  7,  1887,  and  in  force  on 
and  after  that  date,  Acts  of  1887,  p.  36,  cities  were 
granted  the  power  to  regulate  the  supply,  distribution 
and  consumption  of  natural  gas,  and  to  require  persons, 
or  corporations,  to  whom  the  privilege  of  using  the 
streets  is  granted  for  the  supply  and  distribution  of  such 
gaa,  to  pay  a  reasonable  fee  for  such  franchise.  This 
power  the  council  and  board  of  aldermen  of  appellant 
seemed  to  have  exercised  in  the  passage  of  the  ordinance 
of  June  27,  1887.  It  is  not  controverted  by  the  appel- 
Vot.  140—8 
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lant's  learned  counsel,  that  this  ordinance  when  accepted 
by  the  gaa  company  constituted  a  contract,  and  was 
binding  upon  both  the  company  and  appellant.  It  was 
what  is  termed  a  Legislative  contract,  and  as  such  came 
within  the  provisions  of  that  clause  of  the  Constitution 
of  the  United  States,  which  forbids  the  impairment  of 
the  obligations  of  a  contract. 

It  invested  the  appellee  with  the  right  of  property  in 
the  franchise  granted,  which  appellant,  unless  the  right 
was  reserved,  could  not  take  away  or  impair  without  ap- 
pellee's consent  by  any  subsequent  act.  Dartmouth  Coh 
lege  v.  Woodward,  11  Wheat.  511;  Mayor  v.  City  of  New 
York,  32  N.  Y.  261. 

This  contract  being  within  the  scope  of  the  power  in- 
vested in  appellant,  and  not  in  violation  of  public  policy 
nor  tainted  with  fraud,  must  be  as  binding  and  enforce- 
able as  that  of  a  private  corporation  or  person.  City  of 
Indianapolis  v.  Indianapolis  Oas  Light  and  Coke  Co.,  66 
Ind.  396. 

While  it  is  true,  as  herein  stated,  that  the  exclusive 
power  to  regulate  and  control  the  use  of  its  streets  is 
vested  in  the  city,  this  use,  however,  is  not  restricted  to 
that  of  transit  alone,  but  it  also  extends  to  the  laying  of 
gas  and  water  pipes  and  to  the  promotion  of  the  public 
health  and  convenience.  Cummins  v.  City  of  Seymour, 
79  Ind.  491;  Angell  Highways,  section  216. 

Keeping  in  view  these  principles  of  law,  as  herein 
stated,  we  will  consider  the  respective  contentions  of  the 
parties  to  this  action. 

1st.  Did  the  appellant,  by  the  terms  of  the  ordinance 
of  1887,  reserve  the  right  to  bind  the  appellee  by  the 
provisions  of  that  of  1890?  The  clause  in  the  former  or- 
dinance relied  on  by  the  appellant  as  giving  it  that 
power  is  as  follows: 

"It  shall  be,  and  is  hereby  made  the  duty  of  the  city 
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attorney  to  institute  such  legal  proceedings  as  may  be 
necessary  to  compel  a  compliance  with  the  provisions  ol 
this  ordinance  and  with  all  other  ordinances  now  in 
force  or  hereafter  passed,  and  all  acts  of  the  General  As- 
sembly affecting  such  natural  gaa  companies." 

We  do  not  think  that  the  construction  of  this  clause  by 
the  learned  counsel  for  appellant  can  find  any  legal  sup- 
port to  maintain  it.  Guided  by  a  well  established  rule, 
that  the  entire  ordinance  must  be  read  and  construed  to- 
gether, the  meaning  and  object  of  this  clause  is  obvious. 
In  section  9  of  the  ordinance  it  is  provided  that  when 
work  is  being  done  in  an  improper  manner  the  council 
and  board  of  aldermen  shall  have  the  power  to  pass  and 
enforce  such  ordinances  as  will  remedy  the  defects.  In 
other  sections  it  is  provided  that  certain  rights  are  to  be 
exercised  by  the  means  of  the  adoption  of  ordinances,  and 
we  think  it  is  the  enforcement  of  these  that  are  contem- 
plated and  which  are  in  harmony  with  the  first  ordi- 
nance. In  fact,  this  clause  does  not  partake  of  the 
character  of  a  reservation,  but  more  properly  defines  the 
duties  of  the  city  attorney. 

2d.  Does  the  fact  that  the  pavement  in  question  was 
laid  upon  the  street  after  the  passage  of  the  ordinance  of 
1887  and  its  acceptance  by  appellee,  restrict  the  rights 
granted  to  it  to  lay,  extend,  and  maintain  its  gas  mains 
through  the  streets  of  appellant  in  a  prudent  and  lawful 
manner  and  from  time  to  time  to  take  up  the  same,  repair 
and  replace  them?  We  think  not.  The  appellee  bad  been 
granted  the  right  to  use  the  streets  for  the  purpose  men- 
tioned, and  the  mere  fact  that  any  particular  street  was 
thereafter  paved  with  brick  or  macadam  would  not  de- 
prive appellee  of  exercising  its  rights  under  the  ordinance 
upon  which  it  relies.  This  is  manifest  when  we  recog- 
nize that  the  conditions  of  the  bond  required  of  the  cor- 
poration availing  itself  of  the  franchise  granted  were, 
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that  all  streets  should  be  restored  to  as  good  a  condition 
as  they  were  before,  and  to  maintain  the  pavement  in 
good  repair  where  the  city  had  an  agreement  with  the 
contractor  to  like  effect.  As  said  by  the  learned  coun- 
sel for  appellee:  "If  a  macadamized  pavement  covers 
up  the  appellee's  rights,  so  would  one  constructed  of 
gravel,  and  so*would  even  slight  repairs,  for  the  condi- 
tion of  the  streets  would  be  changed  from  what  it  was 
when  the  ordinance  was  accepted.  It  is  evident,  we 
think,  that  this  contention  has  no  support. 

3d.  Is  the  ordinance  [of  1890  a  valid  exercise  of  the 
police  power  which  the  city  did  not  surrender  in  grant- 
ing to  appellee  the  franchise  in  question?  There  was 
no  compulsion  on  the  part  of  the  appellant  to  grant  the 
privilege  to  use  its  streets  to  any  particular  company.  It 
was  within  its  discretion  to  give  or  not  to  give  its  con- 
sent, and  it  had  the  right  to  withhold  it  from  all  gas 
companies.  Citizens'  Gas,  etc.,  Co.  v.  Town  of  Elwood, 
114  Ind.  332. 

It  was  not  limited  alone  to  the  granting  of  this  fran- 
chise, but  it  had  the  right  to  prescribe  and  impose  terms 
and  conditions.  Dillon  Munic.  Corp.,  section  706;  Wood 
Rys.,  2d  vol.,  page  986;  Elliott  Roads  and  Streets,  page 
565. 

When  these  terms  and  conditions,  proposed  by  the  ap- 
pellant, were  accepted  by  the  appellee  and  complied  with, 
it  became  a  binding  contract.  Western  Paving  and  Sup- 
ply Co.  v.  Citizen's  Street  B.  B.  Co.,  128  Ind.  531. 

But  the  appellant  contends  that  such  grants  are  but 
the  exercise  of  police  power,  and  may  be  changed  or  re- 
pealed by  the  granting  power.  It  is  true  that  in  grants  to 
persons  or  corporations  to  supply  gas  and  the  like  to  the 
inhabitants  of  towns  or  cities,  the  municipality  does  not 
part  with  or  bargain  away  its  right  under  the  police 
power  to  protect  the  public  health,  the  public  morals 
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and  public  safety,  as  the  one  or  the  other  may  be  affected 
by  the  exercise  of  the  franchise  by  the  grantee."  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650; 
Beach  Pub.  Corp.,  sections  713,  990,  1229  and  1230. 

In  the  case  of  City  of  Indianapolis  v.  Indianapolis 
Gat  Light  and  Coke  Co.,  supra,  it  was  contended  upon 
the  part  of  the  city,that  the  contract  in  controversy  was 
a  restriction  upon  the  legislative  power  to  regulate  the 
lighting  of  the  streets. 

But  this  court,  in  that  case,  drew  the  distinction  be- 
tween legislative  and  contractual  powers  of  municipal 
bodies,  as  follows:  "These  two  powers  need  not  be  con- 
founded. The  exercise  of  the  legislative  power  requires 
the  consent  of  no  person  except  those  who  legislate; 
while  it  is  impossible  to  make  a  contract  without  the 
consent  of  another  or  others.  We  think,  therefore,  that, 
when  the  city  of  Indianapolis  made  the  contract  in  ques- 
tion with  the  gaslight  company  it  made  it  in  the  exer- 
cise of  its  power  to  contract,  and  not  in  the  exercise  of 
its  power  to  legislate,  although  the  power  to  make  the 
contract  was  authorized  by  an  ordinance;  and,  having 
the  power  to  make  a  contract  touching  the  subject-mat- 
ter, it  had  the  right  to  make  it  according  to  its  own  dis- 
cretion as  to  its  prudence  or  good  policy,  within  the 
limits  of  its  franchise.  Nor  can  we  see  that  the  contract 
in  the  least  restricts  the  legislative  powers  of  the  city, 
except  that,  as  the  sanctity  of  the  contract  is  shielded  by 
the  constitution  of  the  United  States,  it  can  not,  in  the 
exercise  of  its  legislative  power,  impair  its  validity;  for 
it  would  be  a  solecism  to  hold  that  a  municipal  corpora- 
tion can  impair  the  validity  of  a  contract,  when  the  State 
which  created  the  corporation,  by  its  most  solemn  acts, 
has  no  such  power." 

See,  also,  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  415. 

The  appellant  cites  Stonev.  Mississippi,  101 U.  S.  814,  in 
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support  of  Us  contention  that  the  grant  to  appellee  to  use 
the  streets  was  the  exercise  of  its  police  power,  but  this 
case  decides  only  that  the  abolition  of  a  lottery  was 
clearly  within  this  power,  as  lotteries  are  contrary  to 
public  morals.  The  case  has  no  bearing  upon  the  rule 
which  the  appellant  insists  ought  to  be  applied  in  the 
case  now  before  us. 

Chief  Justice  Waite,  in  this  case,  speaking  for  the 
court,  on  p.  818,  said:  "Many  attempts  have  been 
made  in  this  court  and  elsewhere  to  define  the  police 
power,  but  never  with  entire  success.  It  is  always  easier 
to  determine  whether  a  particular  case  comes  with- 
in the  general  scope  of  the  power,  than  to  give  an  ab- 
stract definition  of  the  power  itself  which  will  be  in  all 
respects  accurate.  No  one,  however,  denies  that  it  ex- 
tends to  all  matters  affecting  the  public  health  or  the  pub- 
lic morals." 

This,  we  think,  enunciates  the  true  rule.  We  can  not 
agree  and  hold  with  the  appellant  that  the  second  ordi- 
nance upon  which  this  prosecution  is  based  should  be 
regarded  as  an  exercise  of  the  police  power  under  dis- 
cussion so  as  to  bind  the  appellee  under  the  facts  alleged 
in  its  answer,  and  thereby  compel  it  to  comply  with  its 
terms  and  conditions  in  the  exercise  of  the  rights  granted 
to  it  by  the  first  ordinance.  The  ordinance  in  question 
is  "imperative  and  sweeping,"  and  for  no  purpose  can 
a  cut  be  made  in  the  pavements  mentioned  therein  with- 
out the  consent  of  the  board  of  aldermen  and  council 
first  obtained,  and  the  filing  of  the  bond.  No  one  is  ex- 
cepted from  its  provisions. 

We  judicially  know  that  by  reason  of  changes  occur- 
ring from  extreme  heat,  cold  and  pressure,  leaks  will 
and  do  occur  in  gas  pipes,  which  require  immediate  re- 
pair. If  then  it  should  be  held  that  in  making  these 
repairs — wherein  it  would  be  necessary  to  uncover  the 
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mains — the  appellee  must  await  the  pleasure  of  the  coun- 
cil and  board  of  aldermen  in  giving  its  consent,  it  would 
be  virtually  in  the  same  condition  as  though  it  had  not 
secured  the  rights  and  franchise  under  the  ordinance  of 
1887. 

Penal  ordinances,  like  penal  statutes,  are  not  always, 
nor  ought  they  to  be,  construed  literally,  and  courts  will 
make  the  necessary  exception.  Donnell  v.  State,  2  lad. 
658j  Nixon  v.  Slate,  76  Ind.  524. 

We  are  constrained  to  hold  that  the  ordinance  of  1890 
is  inoperative  and  void  so  far  as  it  may  be  invoked  to 
abridge  or  restrict  appellee  in  the  exercise  of  the  rights 
and  privileges  acquired  by  it  under  the  ordinance  of 
1887. 

In  consonance  with  reason,  itcan  not  be  held  that  the 
appellee  which  had  already  obtained  the  consent  of  the 
city  by  virtue  of  the  ordinance  last  mentioned  must  be 
required  to  secure  a  new  consent.  The  right  on  the  part 
of  the  appellant  to  consent  implies  the  right  to  refuse; 
therefore,  it  could  by  refusing  consent  effect  a  complete 
prohibition.  This  evidently  is  not  the  intent  or  spirit 
of  the  ordinance  of  1890. 

The  case  of  Lewiaville  Natural  Gas  Co.  v.  State,  ex  rel., 
135  Ind.  49,  favors  and  supports  the  conclusion  reached 
by  the  court  in  this  case. 

We  have  examined  the  cases  cited  by  the  appellant, 
but  they  do  not  sustain  their  contention,  and  we  do  not 
deem  it  necessary  to  refer  to  them  all  in  this  opinion  in 
detail.  We,  therefore,  adjudge  that  the  ordinance  of 
1890,  as  against  appellee,  in  view  of  the  facts  set  forth  in 
its  answer,  is  inoperative  and  so  far  void,  and  that  the 
court  did  not  err  in  overruling  the  demurrer. 

Judgment  affirmed,  at  the  cost  of  appellant. 

All  concur. 

Filed  Jan.  16,  1895. 
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114T_J4W  Ejectment.—  Use  In  the  Complaint  of  the  Word  "Property"  for  "Plain- 

iio   isol  Hf."~-Error  Cured  by  Special  tending— An  allegation  that  the  de- 

j-o  4«  fendant  is  in  the  unlawful  possession  of  certain  real  estate,  "and 

jtu  "iao|  wrongfully  detains  the  same  from  the  possession  of  the  property," 

LN  «■  w'"       construed  to  be  that  the  defendant  "wrongfully  detains  the 

ISO   Sffi  same  from  the  possession  of  the  plaintiff."     If  there  be  error  in  the 

J 140  ~iijfi  use  of  the  word  "property,"  it  can  be  cured  by  the  special  finding; 

\(l»  Jwg  but  error  in  sustaining  a  demurrer  to  a  good  complaint  can  not  be 

cured  by  such  special  findings. 

Defense. — Evidence  Under  General  Denial. — Demurrer  to  Bad  Answer 
Overruled.-~Special  Findings. — Under  the  general  denial,  every  de- 
fense, either  legal  or  equitable,  can  be  given  in  evidence ;  and  conse- 
quently it  is  a  harmless  error  when  a  bad  affirmative  answer  is  held 
good,  if  the  judgment  is  in  favor  of  the  plaintiff,  and  especially  is 
this  true  where  a  special  finding  and  conclusions  of  law  are  made 
containing  a  correct  declaration  of  the  law. 

Practice.— Special  Finding  of  Facts  Outsideof  Issues,  What  are.— Out- 
side the  Scope  of  the  Issues.— Facte  in  a  special  finding  or  verdict  are 
only  outside  of  the  issues  when  they  are  outside  of  the  scope  of  the 
issues. 

8amb. — Might  of  Attorney  to  Appear  in  Cause. — Bill  of  Exceptions. — A 
ruling  of  a  trial  court  upon  an  attorney's  right  to  appear  in  a  cause 
can  be  presented  on  appeal  only  by  a  bill  of  exceptions. 

Bill  of  Exceptions. — Unsigned. —  A  bill  of  exceptions  not  signed 
by  the  judge  of  the  lower  court  is  no  part  of  the  record. 

Pleading. —  Counterclaim  or  Cross-Complaint,  What  is  in  an  Action  to  Re- 
cover Seal  Estate. — In  an  action  to  recover  possession  of  real  estate,  a 
pleading  filed  by  the  defendant  in  which  he  claims  title  to  the  land 
and  asks  that  the  title  be  quieted,  or  any  other  affirmative  relief, 
constitutes  a  counterclaim  or  cross-complaint. 

Judgment. — Collateral  Attack  in  Equity. — A  judgment  maybe  collat- 
erally attacked  in  equity  where  any  fact  exists  which  clearly  proves 
it  to  be  against  conscience  to  execute  the  judgment,  of  which  fact 
the  injured  party  could  not  have  availed  himself  in  a  court  of  law, 
and  where  he  was  prevented  from  doing  it,  by  fraud  or  accident, 
without  negligence  on  his  part.  A  bill  to  enjoin  a  judgment  at  law 
is  not  regarded  with  favor  by  the  courts. 

Same.— /iecouerT/  of  Heal  Estate  on  Former  Judgment  Which  it  Afterwards 
Reversed  on  Appeal. — Review.— Where  a  plaintiff  recovers  possession 
of  real  estate  solely  by  reason  of  a  former  judgment  he  had  recov- 
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ered,  and  such  former  judgment  is  afterwards  reversed  on  appeal, 
it  is  a  sufficient  cause  for  a  review  of  the  judgment  last  rendered. 

Same. — Injoining.  —Belief  at  Law. — A  court  of  equity  will  not  lend  its 
aid  by  injunction  against  a  judgment  at  law,  or  any  other  relief  by 
injunction,  where  the  party  invoking  such  aid  has  a  plain  and  ad- 
equate remedy  at  law. 

Sams. — Beview. — Bacon's  Ordinances  to  Chancery. — The  statute  author- 
izing a  review  of  a  judgment  for  error  of  law  or  material  new  mat- 
ter discovered  since  its  rendition  and  within  three  years  thereof, 
embodies  substantially  the  ordinances  in  chancery  of  Lord  Chan' 
cellor  Bacon. 

Same. —  Transfer  of  a  Bight  to  Review  a  Judgment.— Case  Overruled. — 
A  right  of  review  of  a  judgment  may  be  transferred  by  a  convey- 
ance of  the  property  affected  by  such  judgment ;  but  if  the  grantee's 
grantor  did  not  have  such  a  right,  such  grantor  can  not  claim  it. 
Walker  v.  Heller,  90  Ind.  198,  disaffirmed  on  this  point. 

Sheriff. — Sale  by  County  Sheriff  on  Execution  from  Judgment  in  Su- 
preme Court. — Notice  of  Sale,  Signing. — An  execution  issued  on  a 
judgment  rendered  in  the  Supreme  Court,  when  executed  by  a  sher- 
iff of  a  county,  is  executed  by  him  as  the  deputy  of  the  sheriff  of  the 
Supreme  Court;  but  he  signs  his  name  to  return  of  process  or  on 
notices  of  sale  as  sheriff  of  the  county. 

Execution.— Bale  of  Real  Estate. — Irregular  Notice. — A  slight  irregu- 
larity in  the  sale  of  real  estate,  such  as  an  irregularity  in  the  notice 
of  sale,  where  no  injury  is  shown  to  have  resulted  to  the  execution 
defendant,  will  not  render  the  sale  invalid. 

Same. — Appraised  Value,  What  is. — Failure  of  Appraisers  to  Deduct 
Amount  of  Liens. — The  appraised  value  of  real  estate  for  the  purposes 
of  sale  on  execution,  is  its  value  after  all  valid  liens  have  been  de- 
ducted; and  if  the  sale  is  with  relief,  such  real  estate  need  only  sell 
for  two-thirds  of  such  remainder.  A  failureof  the  appraisers  to  state 
what  that  remainder  is,  after  having  given  the  value  of  the  real  es- 
tate and  the  amount  of  the  liens,  is  immaterial. 

Eximption.— Setting  Off  Property  a  Ministerial  Act.— The  act  of  the 
sheriff  in  setting  off  property  claimed  as  exempt  is  purely  a  minis' 
terial  act. 

Same. — Costs. — As  against  a  judgment  for  costs  there  is  no  right  of 
exemption. 

Estoppel. — In  Pais,  When  not  Applicable. — Expression  of  an  Opinion. — 
The  doctrine  of  estoppel  in  pais  has  no  application  where  everything 
is  equally  known  to  both  parties,  or  where  the  party  sought  to  be 
estopped  was  ignorant  of  the  facts  out  of  which  his  rights  sprung, 
or  where  the  other  party  was  not  influenced  by  the  acts  pleaded  as 
au  estoppel.  A  mere  expression  of  an" opinion  as  to  the  rights  of  a 
party  does  not  create  an  estoppel. 
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Supreme  Oouht  Practice.— Reversal.— Special  Findingi.—X'ev)  Trial.— 
If  it  appear  from  the  special  findings  in  the  record  that  a  different 
result  could  not  be  brought  about  by  a  new  trial,  the  Supreme  Court 
will  order  the  lower  court  to  enter  the  proper  judgment  on  such  find- 


From  the  Cass  Circuit  Court. 
G.  E.  Ross,  for  appellants. 
D.  P.  Baldwin,  for  appellee. 

McCabe,  C.  J. — Appellee  sued  the  appellants  in  the 
court  below  to  recover  possession  of  lots  5  and  6  in  D. 
D.  Dykeman's  first  addition  to  Logan  sport,  Cass  county, 
Indiana.  Issue,  trial  by  the  court,  special  finding,  con- 
clusions of  law  and  judgment  thereon  for  appellee. 

This  was  the  second  trial  of  the  cause.  On  the  first 
trial,  the  appellants  recovered  judgment.  A  new  trial  as 
a  matter  of  right  under  the  statute  was  granted  the  ap- 
pellee, resulting  in  a  judgment,  as  above  stated,  in  his 
favor. 

There  are  twenty  assignments  of  error  by  appellants, 
and  nine  assignments  of  cross-error  by  the  appellee. 
Many  of  these  assignments  we  shall  find  it  unnecessary 
to  examine. 

The  first  assignment  questions  the  overruling  of  a  de- 
murrer to  the  complaint.  The  complaint  is  in  the  usual 
statutory  form,  except  that  instead  of  alleging,  as  the 
statute  provides,  that  "the  defendant  unlawfully  keeps 
him  out  of  possession,"  it  alleges  that  the  defendants  are 
in  the  unlawful  possession  of  said  real  estate,  and  wrong- 
fully detain  the  same  from  the  possession  of  said  prop- 
erty." 

If  the  pleader  intended  to  use  the  word  property,  it 
would  clearly  make  the  complaint  bad,  because  section 
1054,  R.  S.  1881,  imperatively  requires  in  such  a  com- 
plaint the  allegation  "that  the  defendant    unlawfully 
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keeps  the  plaintiff  out  of  possession,"  or  its  equivalent. 
Second  Nat'l  Bank,  etc.,  v.  Corey,  94  Ind.  457;  Mansur 
v.  Streigkt,  103  Ind.  358;  Simmons  v.  Lindley,  108  Ind. 
297. 

But  it  appears  clearly  enough  that  the  pleader  intended 
to  use  the  word  "plaintiff"  in  the  place  where  he  has 
used  the  word  "property."  The  civil  code  requires  us 
to  regard  the  complaint  as  having  been  amended  in  that 
respect.     R.  S.  1881,  sections  396,  398,  658. 

Besides,  there  was  a  special  finding  in  this  case,  and 
if  it  supplied  or  found  the  existence  of  the  fact  missing 
or  wanting  in  the  complaint,  or  if  it  failed  to  so  find,  in 
either  case,  the  ruling  on  the  demurrer  would  be  harm- 
less, because  in  either  event  a  correct  declaration  of  the 
law  upon  the  facts  found  would  reach  the  same  legal  re- 
sult as  would  have  been  reached  with  a  correct  ruling 
ou  the  demurrer,  or  with  the  defect  in  the  complaint  ob- 
viated by  an  amendment. 

We  are  not  unmindful  of  the  rule  that  forbids  consid- 
eration of  facts  in  a  special  finding  or  verdict  that  are 
outside  of  the  issues.  Facts  in  a  special  finding  or  ver- 
dict may,  in  a  case  of  this  kind,  be  said  to  be  outside  of 
the  issues  only  when  they  are  outside  of  the  scope  of  the 
issues;  otherwise  there  could  be  no  such  thing  as  a  ver- 
dict curing  a  defective  complaint.  The  missing  fact  in 
the  complaint  was  within  the  scope  of  the  complaint,  be- 
cause the  complaint  being  for  the  recovery  of  the  posses- 
sion of  real  estate  under  the  statute,  the  allegation  that 
the  defendant  unlawfully  keeps  the  plaintiff  out  of  pos- 
session was  within  the  scope  of  the  complaint,  though 
that  direct  averment  was  not  made. 

Where  a  good  complaint  is  held  bad  a  different  result 
must  follow.  A  special  finding  or  verdict  could  not 
either  cure  or  render  the  error  harmless,  because  the 
facts  in  such  pleading,  even  if  they  found  their  way  into 
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the  special  finding  or  verdict,  could  not  be  considered 
for  any  purpose.  Such  facts  in  such  a  case  would  not 
only  be  outside  of  the  issues  but  outside  of  the  scope  of 
the  issues.  It  is  clear,  therefore,  that  the  overruling  of 
the  demurrer  to  the  complaint  was  a  harmless  error,  if 
error  at  all.  Slate,  ex  rel.,  v.  Vogel,  117  Ind.  188;  Martin 
v.  Cauble,  72  Ind.  67;  Douthit  v.  Douthit,  133  Ind.  26; 
Reddick  v.  Keeding,  129  Ind.  128. 

There  were  seven  paragraphs  of  answer  setting  up  af- 
firmative matter,  besides  the  general  denial.  There  were 
nearly  as  many  affirmative  paragraphs  of  reply.  Many 
errors  and  cross-errors  are  assigned  on  rulings  on  de- 
murrers to  the  affirmative  answers  and  replies.  The  an- 
swer of  general  denial  authorized  every  defense  to  be 
given  in  evidence  which  appellants  bad,  either  legal  or 
equitable.  In  such  a  case  a  bad  affirmative  pleading 
held  good  is  harmless,  because  when  its  facts  are  found 
in  the  special  finding  or  verdict  a  correct  declaration  of 
the  law  arising  on  such  facts  puts  the  injured  party  in 
the  same  attitude  he  would  have  occupied  had  the  plead- 
ing been  held  bad  on  the  demurrer,  and  a  good  affirma- 
tive pleading  held  bad  on  demurrer  in  such  a  case  is 
harmless,  because  its  facts  were  still  admissible  under 
the  general  denial.  See  authorities  last  cited.  There- 
fore, rulings  as  to  the  sufficiency  of  answers  or  replies, 
even  though  erroneous,  were  harmless  errors  whether 
committed  against  appellant  or  appellee.  The  next 
error  urged  is  the  refusal  of  the  court  below  to  require 
the  appellee's  attorney  to  produce  and  prove  his  author- 
ity to  prosecute  the  action  under  section  970,  R.  S.  1881. 
This  was  such  a  motion  as  required  a  bill  of  exceptions 
to  present  it  to  this  court.  There  is  a  paper  copied  into 
the  transcript  in  the  form  of  a  bill  of  exceptions  pur- 
porting to  set  forth  the  motion  and  the  action  of  the 
court  thereon,  but  it  is  not  signed  by  the  judge.     There- 
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fore,  there  is  no  question  presented  to  this  court  as  to 
such  refusal  of  the  court  to  require  appellee 's  attorney  to 
prove  his  authority  to  act.  There  was  a  demurrer  sustained 
to  the  cross  complaint  of  appellant,  Ross,  and  the  correct- 
ness of  that  ruling  is  the  next  question  presented.  It  is 
insisted  that  as  the  same  facts  could  have  been  given  in 
evidence  under  the  answer  ol  the  general  denial,  sus- 
taining the  demurrer  to  the  cross-complaint  was  harm- 
less, if  even  it  was  error. 

It  is  true  the  facts  set  up  in  the  cross-complaint,  if 
sufficient  to  constitute  a  cause  of  cross-action,  are  also 
sufficient  in  this  case  to  constitute  a  defense  to  the  orig- 
inal action,  and,  so  far  as  that  defense  is  concerned,  we 
have  already  seen  that  it  was  a  harmless  error  to  hold 
the  cross-complaint  bad  ;  but  the  very  object  in  pleading 
the  facts  in  the  form  of  a  cross-complaint  is  to  accom- 
plish something  more  than  the  mere  defeat  of  the  original 
action.  It  is  to  secure  affirmative  relief,  such  as  quiet- 
ing the  cross-complainant's  title,  or  that  which  is  the  same 
thing,  to  enjoin  the  other  party  from  setting  up  title  to 
the  premises  through  a  certain  judgment,  founded  on 
another  judgment.  That  was  asked  in  this  case,  and 
restitution  and  other  relief  also  were  asked  in  the  cross- 
complaint,  neither  of  which  could  have  been  granted  on 
a  mere  defeat  of  the  ejectment  suit. 

In  an  action  to  recover  possession  of  real  estate,  as  was 
the  case  here,  a  pleading  filed  by  the  defendant  in  which 
he  claims  title  to  the  land  and  asks  the  title  to  be  quieted, 
or  any  other  affirmative  relief,  constitutes  a  counter- 
claim. Tabor  v.  Mackkee,  58  Ind.  290;  Wilson  v.  Car- 
penter, 62  Ind.  495. 

In  such  a  case  the  matter  set  up  in  the  counterclaim 
or  cross-complaint,  while  it  may  defeat  the  original  ac- 
tion, like  a  mere  defense,  its  purpose  is  to  go  beyond  a 
mere  defense  and  afford  to  the  cross-complainant  amrma- 
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tive  relief,  which  is  more  than  a  mere  defeat  of  the 
original  action.  Harness  v.  Harness,  63  Ind.  1;  Jones 
v.  Hathaway,  77  Ind.  14;  Branham.  v.  Johnson,  62  Ind. 
259. 

The  cross-complaint  was,  in  substance,  as  follows: 
"The  defendant,  George  E.  Boss,  by  way  of  croBS-com- 
plaint  against  the  plaintiff,  Henry  J.  Banta,  says:  That 
on  the  8th  day  of  February,  1875,  and  for  more  than 
five  years  prior  thereto,  one  Catherine  Peters  was  the 
owner  of  the  lots  in  complaint  mentioned,  describing 
them;  that  for  the  years  1873  and  1874  taxes  were  regu- 
larly assessed  against  said  lota  in  the  sum  of  $50,  which 
became  delinquent,  for  which  the  county  treasurer  sold 
them  to  one  Joseph  Uhl  for  $53.27,  to  whom  a  proper 
certificate  was  issued  by  the  auditor  of  said  county,  and, 
there  having  been  no  redemption  at  the  proper  time,  a 
deed  was  duly  executed  to  him  for  said  property  pur- 
suant to  said  sale;  that  Uhl  remained  in  possession  un- 
til July  4,  1881,  when  he  sold  and  conveyed  it  to  one 
Margaret  Sheehan,  who  afterwards  intermarried  with 
one  Andrew  J.  Ream;  that  she  died  in  1889,  intestate, 
leaving  surviving  her  as  her  only  heir  at  law  her  hus- 
band, Andrew  J.  Ream,  who  conveyed  said  lots  to  cross- 
complainant  by  deed  February  27,  1890;  that  said  Uhl 
had,  while  he  held  the  tax  title  aforesaid,  and  on  Febru- 
ary 24,  1879,  recovered  judgment  in  the  superior  court 
of  Cass  county,  Indiana,  against  said  Catherine  and 
Abraham  Peters,  her  husband,  quieting  his  title  to  said 
property  under  said  tax  deed;  that  said  Margaret  Ream 
took  and  held  possession  of  said  property  from  July  4, 
1881,  until  her  death,  and  her  husband  until  his  convey- 
ance to  the  cross-complainant;  that  said  Uhl  and  Ream 
paid  $400  taxes  on  said  property  under  said  tax  sale, 
which,  with  interest  and  penalties  to  this  date,  amount 
to  $2,000;  that  said   Banta  claims  some  interest  in  or 
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title  to  said  property  a8  follows,  viz.:  That  in  the  year 
1873  Abraham  Peters  and  Catherine  Peters  executed  a 
mortgage  upon  said  property,  and  also  on  lot  4  of  the 
same  addition,  also  owned  by  said  Catherine,  to  one 
Timothy  Crawley,  who,  on  December  23,  1878,  recov- 
ered judgment  of  foreclosure  thereof  in  the  superior 
eourt  of  said  Cass  county  against  said  Abraham  and 
Catherine  Peters,  who  were  the  only  parties  defendant 
in  said  judgment;  that  said  Crawley,  on  the  27th  of 
January,  1879,  assigned  said  judgment  to  one  Alex- 
ander 8.  Guthrie;  that  on  the day  of  August,  1880, 

said  lots  4,  5  and  6  were  sold  by  the  sheriff  of  said  Cass 
county  to  satisfy  said  judgment  in  foreclosure  at  which 
sale  said  Guthrie  became  the  purchaser;   that  on  the 

day  of  ,  188 — ,  said  Guthrie  conveyed  lot 

6  aforesaid  to  said  Banta,  and  afterwards  conveyed  to 
said  Banta  said  lots  4  and  5;  that  afterwards  said 
Guthrie  and  Banta  jointly  Bued  said  Catherine  and 
Abraham  Peters  and  Margaret  Sheehan  in  the  cir- 
cuit court  of  said  county  to  set  aside  said  sheriff's 
sale,  on  the  ground  that  the  sale  had  been  made  without 
relief,  while  the  judgment  was  subject  to  relief  from  val- 
uation and  appraisement  laws,  asking  also  that  the  tax 
title  of  said  Margaret  Sheehan  be  set  aside  and  they  be 
permitted  to  redeem  from  the  same;  that  said  suit  re- 
sulted in  favor  of  said  Guthrie  and  Banta,  setting  aside 
said  sheriff's  deed  and  directing  a  resale  of  said  property 
against  all  said  defendants  under  the  original  decree  of 
foreclosure;  that  said  Margaret  Sheehan  appealed  from 
said  latter  judgment  to  the  Supreme  Court  where  said 
judgment  was  reversed  and  set  aside  March  14,  1889; 
that  pending  said  appeal  said  Guthrie  and  Banta  caused 
said  property  to  be  resold,  on  January  2,  1886,  by  the 
sheriff  of  said  county,  pursuant  to  said  judgment  order- 
ing a  resale,  said  Banta  becoming  the  purchaser  of  said 
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lota  5  and  6  at  said  resale,  and  afterwards  received  a 
sheriff's  deed  therefor;  that  on  the  27th  day  of  January, 
1887,  said  Banta  commenced  suit  against  said  Abraham 
and  Catherine  Peters  and  said  Margaret  Ream  (nee 
Sheehan)  for  possession  of  said  lots  5  and  6,  and,  in  his 
abstract  of  title  filed  with  his  complaint,  set  forth  that 
he  derived  his  title  through  said  sheriff's  sale  and  deed  . 
to  said  Guthrie,  and  also  through  said  sheriff's  sale'made 
January  2,  1886,  aforesaid;  that  to  this  complaint  and 
abstract  of  title  said  Ream  answered  that  she  was  the 
owner  and  in  possession  of  said  property  under  said  tax 
sale  aforesaid,  specifically  setting  out  said  title,  also  that 
she  was  the  owner  of  said  property  under  said  sale  afore- 
said, and  that  she  and  her  grantor  had  been  in  posses- 
sion  of  said  property  thereunder  since  1875,  and  that  the 
cause  of  action  sued  on  did  not  accrue  within  five  years 
before  the  commencement  of  said  action;  and  further 
that  said  Banta  bid  at  said  sale  of  January  2,  1886,  f  1,- 
645.44,  for  which  said  sheriff  had  sold  the  property  to 
him,  but  that  he  had  not  paid  said  bid  up  to  the  com- 
mencement of  said  action,  each  of  which  answers  was 
held  good  by  the  court,  and  sufficient  to  defeat  said  ac- 
tion; that  to  these  several  answers  and  defenses  said 
plaintiff  replied  first  by  general  denial,  and  second  af- 
firmatively that  the  matters  and  things  pleaded  in  these 
special  answers  had  been  passed  upon  and  adjudicated 
by  and  in  said  judgment  of  the  Cass  Circuit  Court  rend- 
ered October  19,  1886,  aforesaid;  that  said  cause  was 
taken,  on  change  of  venue,  to  the  Pulaski  Circuit  Court, 
where,  upon  the  issues  so  formed,  a  trial  was  had  and  a 
special  verdict  was  returned  by  the  jury  under  the  issues 
aforesaid;  that  said  jury,  in  their  verdict,  found  the 
rendition  of  said  original  judgment  in  foreclosure,  the 
sale  thereunder  to  said  Guthrie  in  August,  1880,  the  set- 
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ting  aside  of  said  sale  by  the  Cass  Circuit  Court  in  Oct- 
ober, 1885,  the  resale  under  said  last  judgment  in  Janu- 
ary, 1886,  the  issuing  of  the  sheriff's  deed  on  said 
sale  in  January,  1887,  the  commencement  of  said  action 
in  ejectment,  and  that  said  defendants  were  in  possession 
of  said  property  and  retained  possession  thereof  during 
the  year  next  after  said  sale,  and  that  the  title  and  in- 
terest of  said  Margaret  Sbeehan  in  and  to  said  property 
had  been  tried  and  determined  against  her  in  said,  ac- 
tion brought  by  said  Guthrie  and  Banta  against  her 
and  others,  and  in  which  said  judgment  was  rendered  in 
October,  1885,  as  aforesaid,  and  cross-complainant  avers 
that  upon  these  facts,  so  found  by  the  jury,  and  which 
were  the  only  facts  found  by  said  jury  of  title  in  said 
Banta  and  the  only  right  he  had  to  possession  of  said 

property,  said  Pulaski  Circuit  Court  on  the day  of 

May,  1887,  rendered  judgment  in  favor  of  said  Banta 
for  possession  of  said  property;  that  upon  said  judgment 
a  writ  of  possession  was  issued  to  the  Sheriff  of  Cass  county, 

Indiana,  who  on  the day  of ,  1890,  executed 

said  writ  by  ejecting  said  Abraham  and  Catherine  from 
said  property  and  all  other  persons  mentioned  in  said 
writ  and  delivered  up  possession  of  said  property  to  said 
Banta.  And  the  cross-complainant  avers  that  said  Banta 
has  no  title  or  right  to  the  possession  of  said  property 
other  or  different  from  that  above  specifically  set  out. 

Wherefore  cross-complainant  asks  the  following  re- 
lief, viz.: 

"  1 .    That  as  a  grantee  of  Margaret  Ream  he  have  res- 
titution of  said  property. 

"2.    That  said  Banta  be  forever  enjoined  from  setting 
up  any  title  to  said  property  or  right  to  the  possession 
thereof  under  said  judgment  of  the   Pulaski   Circuit 
Court,  rendered  May,  1887. 
Vol.  140—9 
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"3.  That  he  account  for  the  rents  and  profits  of  said 
property,  and 

"4.   All  other  proper  relief." 

It  is  earnestly  contended  that  this  cross-hill  is  not  suf- 
ficient, because  Ross  having  purchased  from  Ream's 
heir,  who  inherited  from  her  since  the  recovery  of  the 
judgment  against  her  and  others  for  the  possession  in  the 
Pulaski  Circuit  Court,  he,  it  is  claimed,  is  as  much 
bound  by  that  judgment  (so  far  as  this  property  is  con- 
cerned), as  if  be  bad  been  one  of  the  defendants  in  that 
judgment.  And  so  we  hold  that  he  is  as  much  bound  by 
that  judgment  (so  far  as  it  affects  his  title  to  this  prop- 
erty), as  if  he  had  been  one  of  the  defendants  therein. 

Therefore,  if  Margaret  Ream  (through  whom  Ross 
claims  title,  and  who  was  a  defendant  in  the  Pulaski 
Circuit  Court  judgment),  could  maintain  a  bill  to  enjoin 
that  judgment  had  she  lived  and  retained  her  title,  then 
Ross  can  do  the  same,  as  he  is  her  successor  in  the  title; 
and,  on  the  other  hand,  if  she  could  not  maintain  such 
bill,  then  Ross  can  not. 

The  cross-complaint  in  this  case  is  in  effect  a  bill  to 
enjoin  the  Pulaski  Circuit  Court  judgment,  among  other 
things.  Does  it  state  facts  sufficient  to  warrant  that 
relief  ?  Appellee  contends  that  it  does  not,  because  it  is  a 
collateral  attack  upon  a  judgment  of  a  court  of  competent 
jurisdiction,  and  cites  Pierce  v.  Santa,  9  Ind.App.  376,  in 
support  of  that  proposition.  That  case  lends  some  sanc- 
tion to  that  contention,  though  it  was  not  a  suit  to  enjoin . 

Appellee's  counsel  assume  that  there  can  not  be  a  col- 
lateral attack  on  a  judgment  in  any  case.  While  it  is 
true  that  a  judgment  can  not  be  collaterally  impeached 
in  an  action  at  law,  yet  it  is  equally  true  that  a  judg- 
ment may  be  collaterally  attacked  in  a  suit  in  equity 
where  any  fact  exists  which  clearly  proves  it  to  be 
against  conscience  to  execute  the  judgment,    and  of 


NOVEMBER  TERM,  1894. 


which  the  injured  party  could  not  have  availed  himself 
in  a  court  of  law,  or  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  himself  or  his 
agents.  High  Inj.,  Sec.  114;  Hogg  v.  Link,  90  Ind. 
346;  Walker  v.  Heller,  90  Ind.  198;  Harman  v.  Moore, 
112  Ind.  221. 

The  cross-complaint  being  in  the  nature  of  a  suit  in 
equity  to  enjoin  a  judgment  at  law,  that  the  attack 
thereon  is  collateral  is  no  objection  to  the  maintenance 
of  such  suit.  In  Walker  v.  Heller,  supra,  very  nearly 
the  question  here  under  consideration  was  decided  by 
this  court  in  favor  of  appellants'  contention.  In  that 
case  a  suit  on  a  note  was  tried,  resulting  in  a  finding  for 
the  defendant,  which  was  entered  of  record;  afterward  the 
court  permitted  the  plaintiff,  over  objection,  to  dismiss 
his  suit  before  judgment  on  the  finding,  from  which  the 
defendant  appealed  to  this  court,  where  the  judgment  of 
dismissal  was  reversed,  with  instructions  to  the  trial 
court  to  enter  judgment  upon  the  finding  in  favor  of 
the  defendant,  which  was  accordingly  done  on  the  return 
of  the  case  to  the  trial  court.  Pending  the  appeal,  and 
before  the  decision  thereof,  the  plaintiff  brought  another 
action  on  the  note,  and  recovered  judgment  before  the 
reversal  in  the  other  case.  After  the  reversal  and  entry  of 
judgment  for  the  defendant  on  the  return  of  the  case  from 
the  Supreme  Court,  the  defendant  brought  suit  to  enjoin 
the  judgment  recovered  pending  the  appeal,  which  in- 
junction was  refused  in  the  trial  court,  but  this  court 
reversed  that  ruling.  It  is  there  said:  "It  is  well 
settled  that  a  court  of  equity  will  restrain  proceedings 
upon  a  judgment  at  law,  where  its  enforcement  is  against 
conscience,  and  the  same  has  been  recovered  by  an  un- 
fair advantage.  Wherever,  by  accident,  mistake,  fraud 
or  otherwise,  an  unfair  advantage  has  been  obtained  in 
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proceedings  at  law,  and  it  is  against  consience  to  make 
use  of  such  advantage,  a  court  of  equity  will  restrain  the 
party  from  making  use  of  the  same;  and  after  judgment 
any  facts  which  prove  it  to  be  against  conscience  to  exe- 
cute such  judgment,  and  of  which  the  injured  party 
could  not  avail  himself  in  defense  of  the  Buit,  will  au- 
thorize the  court  to  interfere  by  injunction  and  restrain 
the  party  from  enforcing  the  judgment." 

The  case  made  here  for  the  interposition  of  equity  is 
much  stronger  than  the  case  from  which  we  have  quoted. 
There,  there  were  two  judgments  on  the  same  cause  of  ac- 
tion, one  in  favor  of  one  of  the  parties  and  the  other  in  favor 
of  the  other,  and  equity  interposed  in  favor  of  the  party 
who  last  recovered,  though  he  should  have  been  the  first 
to  recover.  But  here  is  a  case  where  a  party  has  re- 
covered a  judgment  for  the  possession  of  real  estate  on  a 
title  established  wholly  and  solely  by  a  judgment  which 
was  the  only  evidence  of  title,  which  judgment  has  been 
overthrown  by  an  unqualified  reversal. 

Embry,  Admr.,  brought  suit  in  the  Supreme  Court  of 
the  district  of  Columbia,  against  Stanton  and  Palmer,  and 
recovered  judgment  for  $9,185.18.  He  brought  suit  on 
that  judgment  in  a  State  court  of  Connecticut.  There- 
upon they  filed  their  petition  in  equity  in  the  same  court, 
the  object  and  prayer  of  which  were  to  obtain  a  perpet- 
ual injunction  restraining  him  from  prosecuting  his  ac- 
tion upon  that  judgment  or  in  any  manner  enforcing  it 
against  them,  setting  forth  the  reasons  therefor.  The 
judgment  was  enjoined  in  the  State  court,  which  was,  on 
appeal  to  the  State  Supreme  Court,  affirmed,  and  Embry 
appealed  to  the  Supreme  Court  of  the  United  States. 
(Embry  v.  Palmer,  107  U.  S.  3) 

That  court  in  that  case  said:  "The  question  then 
arises,  what  causes  would  have  been  sufficient  in  the 
District  of  Columbia,  according  to  the  law  then  in  force, 
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to  have  authorized  its  courts  to  set  aside  the  judgment 
recovered  there  by  Embry  against  Stanton  and  Palmer? 
This  is  answered  by  the  decision  of  this  court  upon  the 
point,  in  the  case  of  Marine  Insurance  Co.  of  Alexandria 
v.  Hodgson,  7  Cranch,  332. 

"That  was  a  bill  in  equity,  filed  in  a  courtof  the  Dis- 
trict of  Columbia,  perpetually  to  enjoin  the  collection  of 
so  much  of  a  judgment  at  law  recovered  in  the  District 
as  was  in  excess  of  an  amount  claimed  to  be  the  sum 
equitably  due.  The  grounds  of  relief  alleged  were  that 
a  fraud  had  been  practiced  upon  the  underwriters  in  a 
valued  policy  of  marine  insurance,  by  an  overvaluation 
of  the  ship,  and  that  the  complainant  had  been  prevented 
from  making  the  defense  at  law. 

"Chief  Justice  Marshall,  delivering  the  opinion  of 
the  court,  affirming  the  decree  of  the  court  below  dis- 
missing the  bill,  stated  the  rule  as  follows:  'Without  at- 
tempting to  draw  any  precise  line  to  which  courts  of 
equity  will  advance,  and  which  they  can  not  pass,  in 
restraining  parties  from  availing  themselves  of  judg- 
ments obtained  at  law,  it  may  safely  be  said,  that  any 
fact  which  clearly  proves  it  to  be  against  conscience  to 
execute  a  judgment,  and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law;  or  which  he 
might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
gence in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery.  On  the  other  hand,  it  may 
with  equal  safety  be  laid  down  as  a  general  rule,  that  a 
defense  can  not  be  set  up  in  equity,  which  has  been  fully 
and  fairly  tried  at  law,  although  it  may  be  the  opinion 
of  that  court,  that  the  defense  ought  to  have  been  sus- 
tained at  law.  *  *  *  This  was  held  to  be  the  law 
prevailing  in  the  District  of  Columbia,  not  by  reason  of 


134  SUPREME  COURT  OF  INDIANA, 

Boss  etal.v.  Banta. 

any  local  peculiarity,  but  because  it  was  a  general  princi- 
ple of  equity  jurisdiction. 

"It  was  repeated  in  Hendrickson  v.  Hinckley,  17  How. 
443,  where  the  rule  was  condensed  by  Mr.  Justice  Curtis 
into  the  following  statement:  'A  court  of  equity  does 
not  interfere  with  a  judgment  at  law,  unless  the  com- 
plainant has  an  equitable  defense,  of  which  he  could  not 
avail  himself  at  law,  because  it  did  not  amount  to  a  legal 
defense,  or  had  a  good  defense  at  law,  which  he  was  pre- 
vented from  availing  himself  of  by  fraud  or  accident, 
unmixed  with  negligence  of  himself  or  his  agents.' 
Creath  v.  Sims,  5  How.  192;  Walker  v.  Robbing,  14  How. 
584,  and  in  Brown  v.  County  of  Buena  Vista,  95  How.  157. 

"ThiB  is  the  doctrine  recognized  and  applied  by  the 
Supreme  Court  of  Errors  of  Connecticut  in  the  case  of 
Pearce  v.  Olney,  20  Conn.  544.  That  was  a  bill  inequity 
to  restrain  the  collection  of  a  judgment  recovered  in  New 
York,  upon  the  ground  that  the  complainant  had  a  good 
defense  at  law  to  the  action,  which  he  was  prevented 
from  making  by  the  fraud  of  the  defendant.  It  was 
there  said  by  the  court:  'It  is  well  settled  that  this  juris- 
diction will  be  exercised,  whenever  a  party,  having  a 
good  defense  to  an  action  at  law,  has  had  no  opportun- 
ity to  make  it,  or  has  been  prevented  by  the  fraud  or  im- 
proper management  of  the  other  party  from  making  it, 
and  by  reason  thereof  a  judgment  has  been  obtained 
which  it  is  against  conscience  to  enforce.'  " 

Such  is  the  general  current  of  authority  touching  the 
power  of  a  court  of  equity  to  enjoin  judgments  at  law, 
being  in  full  harmony  with  the  principles  announced  by 
this  court  in  Walker  v.  Heller,  supra. 

But  there  was  one  consideration  this  court  lost  sight 
of  in  the  decision  of  that  case,  and  that  is  the  effect  the 
civil  code  establishing  the  reformed  system  of  procedure 
has  had  on  the  right  to  maintain  a  suit  to  enjoin  a  judg- 
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ment  at  law  such  as  the  one  upheld  in  that  case.  It  is 
a  well  settled  principle  that  the  jurisdiction  in  equity  to 
enjoin  a  judgment  at  law  in  proper  cases,  although  well 
established,  is  not  regarded  as  a  favorite  one  with  courts 
of  equity.  Abill  seeking  relief  of  this  nature  is  scrutin- 
ized with  extreme  jealousy,  and  the  grounds  upon  which 
the  interference  will  be  allowed  are  confessedly  somewhat 
narrow  and  restricted.     1  High  Inj.,  section  113. 

Another  well  established  principle  of  equity  is  that 
courts  of  equity  will  not  lend  their  aid  by  injunction 
against  judgments,  or  any  relief  by  injunction,  where 
the  party  invoking  such  aid  has  a  plain  and  adequate 
remedy  at  law.  1  High  on  Injunctions,  section  173; 
Thatcher  v.  Humble,  67  Ind.  444;  Bishop  v.  Moorman, 
98  Ind.  1;  Baragree  v.  Cronkhite,  33  Ind.  192;  Schwab 
v.  City  of  Madison,  49  Ind.  329;  Sims  v.  City  of  Frank- 
fort, 79  Ind.  446;  Allen  v.  Winstandly,  135  Ind.  105. 

Did  the  appellant  Ross  have  an  adequate  remedy  at 
law?  Margaret  Ream  (nee  Sheehan)  died,  as  cross- 
complainant  avers,  in  1889,  leaving  Andrew  J.  Ream, 
her  husband,  as  her  sole  heir  at  law,  who  conveyed  to 
appellant  Ross,  February  27,  1890,  and  that  the  judg- 
ment for  a  resale  of  the  lots  which  was  the  sole  produc- 
ing cause  and  foundation  of  the  Pulaski  Circuit  Court 
judgment,  was  reversed  by  this  court  on  March  14,  1889. 
When  Margaret  Ream  died,  she  had  a  right  to  maintain 
a  complaint  to  review  the  Pulaski  Circuit  Court  judgment 
on  account  of  the  reversal  of  the  judgment  for  a  resale, 
if  that. reversal  had  taken  place  before  her  death,  and 
that  right  would  have  descended  to  her  heir,  Andrew  J. 
Ream,  cross-complainant's  grantor,  under  the  statute,  as 
we  shall  hereinafter  see. 

Whether  she  died  before  or  after  the  14th  of  March, 
1889,  the  date  of  reversal,  is  not  stated,  though  it  is 
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stated  that  she  died  in  that  year.  The  reversal  of  that  judg- 
ment constituted  material  new  matter  for  which  the  stat- 
ute authorizes  a  judgment  to  be  reviewed  and  reversed. 
The  statute  authorizes  the  review  of  a  judgment  for  error 
of  law  appearing  in  the  proceedings  and  judgment  with- 
in one  year,  or  for  material  new  matter  discovered  since 
the  rendition  thereof  within  three  years.  R.  S.  1881, 
section  616. 

When  the  jurisdictions  of  law  and  equity  were  separ- 
ate, and  before  the  adoption  of  our  reformed  procedure, 
bills  of  review  were  maintainable  only  for  relief  against 
decrees  in  equity,  and  they  could  not  be  maintained  to 
secure  relief  from  judgments  at  law  such  as  the  Pulaski 
Circuit  Court  judgment  was.  1  Pom.  Eq.  Jur.,  section 
61;  Story's  Eq.  PI.,  sections  404,  405  and  406. 

Prior  to  the  adoption  of  the  new  system,  a  hill  to  en- 
join that  judgment  would  have  been  maintainable  be- 
cause that  would  have  been  the  only  remedy.  The  ordi- 
nances in  chancery  of  Lord  Chancellor  Bacon,  which 
have  never  been  departed  from,  authorized  a  bill  to  re- 
view only  decrees  in  chancery  for  error  appearing  on  the 
face  of  the  record,  and  for  new  matter  discovered  since 
the  rendition  of  the  decree.  This  section  of  the  civil 
code  last  above  cited  extends  that  same  right  to  all  judg- 
ments, whether  in  the  nature  of  a  judgment  at  law  or  a 
decree  in  equity.  It  embodies  substantially  the  ordi- 
nances in  chancery  above  mentioned,  and  extends  them 
to  all  judgments. 

The  section  615  of  the  code  above  referred  to,  however, 
limits  the  right  to  review  to  a  party  to  any  judgment,  and 
the  heirs,  devisees  or  personal  representatives  of  a  de- 
ceased party. 

The  appellant  Ross  was  not  a  party  to  the  Pulaski 
Circuit  Court  judgment,  but  he  is  a  purchaser  of  the  title 
of  Margaret  Ream,  who  was  a  party,  after  her  death,  from 
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her  heir,  after  the  cause  for  review  of  that  judgment  had 
arisen,  namely,  after  the  reversal  of  the  judgment  for  a 
resale  of  said  lots.  His  grantor,  Andrew  J.  Ream,  there- 
fore, being  an  heir  of  one  of  the  parties  to  the  Pulaski 
Circuit  Court  judgment,  and  having  conveyed  to  appel- 
lant Ross  after  the  judgment  for  resale  had  been  reversed, 
he,  as  such  heir,  had  a  right,  at  the  date  of  such  convey- 
ance, to  maintain  a  suit  to  review  said  Pulaski  Circuit 
Court  judgment  for  and  on  account  of  the  new  matter 
caused  by  such  reversal,  and  hence,  having  such  legal 
remedy,  he  had  no  right  to  maintain  a  suit  to  enjoin  the 
Pulaski  Circuit  Court  judgment,  and  by  the  conveyance 
to  appellant  Ross  of  all  his  rights,  he  must  he  held  to 
take  such  rights  subject  to  all  the  equities  such  rights 
were  subject  to  in  the  hands  of  his  grantor,  and  one  of 
those  equities  was  that  said  grantor,  Andrew  J.  Ream, 
as  heir  of  Margaret  Ream,  his  wife,  had  the  right  to  re- 
view the  Pulaski  Circuit  Court  judgment,  and  because 
he  had  that  legal  remedy  had  no  right  to  maintain  a 
suit  to  enjoin  that  judgment,  and  for  that  reason  appel- 
lant Ross  has  no  right  to  maintain  a  suit  to  enjoin  it. 

We  disapprove  of  the  conclusion  reached  in  Walker  v. 
Heller,  supra,  because  in  that  case  the  injured  party  was 
a  party  to  the  judgment  sought  to  be  enjoined,  and  he 
had  a  right  to  maintain  a  complaint  to  review  that  judg- 
ment for  the  new  matter  arising  out  of  the  reversal  of 
the  judgment  of  dismissal  and  the  subsequent  judgment 
rendered  pursuant  to  the  order  of  this  court  on  such  re- 
versal, and  hence  he  had  an  adequate  remedy  at  law 
which  ought  to  have  precluded  him  from  maintaining  the 
suit  to  enjoin.  This  consideration  escaped  the  attention 
of  this  court  when  that  case  was  decided.  But  the  prin- 
ciples announced  in  that  case  are  correct  as  applied  to  a 
proper  case.     We,  therefore,  conclude  that  the  court  be- 
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low  did  not  err  in  sustaining  the  demurrer  to  the  cross- 
complaint. 

The  appellant,  Rose,  in  hia  defense  under  the  general 
denial,  set  up  another  and  different  title  in  himself  to 
said  lot  six  through  a  sheriff's  sale  to  himself.  The 
court  below,  in  its  ninth  finding  of  facts,  finds  that  from 
the  judgment  ordering  a  resale  of  said  lots,  as  above 
stated,  Peters  and  Margaret  Sheehan  appealed  to  the 
Supreme  Court,  without  bond,  where  said  judgment 
was  in  all  things  reversed  on  the  14th  of  March,  1889 
(119  Ind.  44),  and  on  the  11th  day  of  May,  1889,  said 
Supreme  Court  rendered  a  judgment  in  said  cause  in 
favor  of  said  Peters  and  Sheehan  and  against  said  Alex- 
ander S.  Guthrie  and  Henry  J.  Banta  in  the  sum  of 
$55.75  as  costs  made  by  said  appeal  in  said  court;  that 
upon  said  judgment  for  costs  in  the  Supreme  Court  an 
execution  was,  in  due  form,  on  July  27,  1889,  issued  by 
the  clerk  of  said  Supreme  Court  to  the  sheriff  of  the  Su- 
preme Court,  commanding  him  to  collect  the  amount  of 
said  judgment,  interest  and  costs  out  of  the  property  of 
said  Alexander  S.  Guthrie  and  Henry  J.  Banta;  that 
said  sheriff  of  the  Supreme  Court  delivered  said  execu- 
tion to  John  Donaldson,  sheriff  of  Cass  county,  Indiana, 
for  collection,  and  said  Donaldson,  as  such  sheriff,  on 
August  27,  1889,  levied  said  execution  upon  all  the 
right,  title  and  interest  of  said  Guthrie  and  Banta  in 
and  to  lots  5  and  6  in  D.  D.  Dykeman's  first  addition  to 
the  city  of  Logansport,  Indiana;  that  on  July  1,  1889, 
said  Banta  received  from  the  United  States  Government 
an  appointment  as  physician  to  the  Marcorelo  Indians, 
at  Marcorelo,  in  the  territory  of  New  Mexico,  and  left 
Indiana  early  in  July,  1889,  and  has  remained  in  New 
Mexico  ever  since,  being  engaged  in  said  government 
service. 

He  left  this    State  with  the  intention  of  returning 
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thereto,  and  such  has  ever  since  been  his  intention, 
when  his  said  service  shall  terminate.  At  and  prior  to 
the  time  of  leaving  Indiana,  he  was  a  resident  house- 
holder of  Cass  county,  Indiana. 

In  August,  1889,  prior  to  the  said  levy,  the  wife  of  said 
Banta  stored  a  part  of  their  household  goods  in  Logans- 
port,  Indiana,  and  took  another  part  and  her  children 
with  her  to  her  husband,  and  since  that  time  she  and 
her  husband  have  been  keeping  house  in  New  Mexico, 
and  have  not  since  that  time  been  keeping  house  in  the 
State  of  Indiana.  Though  a  resident  of  this  State  and 
only  temporarily  absent  therefrom  in  said  government 
service,  he  has  not,  since  leaving  Indiana,  been  a  house- 
holder therein,  but  has  been  a  householder  in  said  terri- 
tory of  New  Mexico.  Before  the  day  fixed  for  the  sale 
of  said  real  estate  under  said  execution,  said  Donaldson, 
as  such  sheriff,  caused  the  same  to  be  duly  appraised, 
the  form  of  appraisement  of  the  fee-simple  of  said  lots 
being  as  follows:  "We  appraise  the  fee-simple  interest, 
if  they  own  it,  of  A.  S.  Guthrie  and  Henry  J.  Banta  in 
and  to  lots  5  and  6  at  $1,500,  deducting  the  following 
lieas  and  incumbrances:  Mortgage  to  D.  P.  Baldwin, 
9200;  tax  title  to  Margaret  Sheehan,  $900;  total,  $1,100. 
We  appraise  the  fee-simple  of  A.  S.  Guthrie,  if  he  owns 
it,  in  lot  5,  D.  D.  Dykeman's  1st  addition,  $400;  in  lot  6, 
in  D.  D.  Dykeman's  1st  addition,  $1,100.  We  appraise 
the  fee-simple  interest  of  H.  J.  Banta,  if  he  owns  it,  in 
lot  5,  D.  D.  Dykeman's  1st  addition,  $400;  in  lot  6,  D.  D. 
Dykeman's  1st  Addition,  $1,100."  The  appraisers  also 
appraised  the  rents  and  profits  of  each  of  said  lots  for 
each  year  for  seven  years,  and  made  proper  affidavit  as 
to  the  correctness  of  their  appraisement. 

After  the  appraisement  was  made,  Banta's  attorney 
produced  and  handed  to  said  Donaldson,  as  such  sheriff, 
Banta's  schedule  and  affidavit  for  exemption,  and  named 
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bis  appraiser  to  said  sheriff,  and  demanded  of  said  sheriff 
that  his  property  he  appraised  and  set  off  to  him  under 
the  $600  exemption  law  of  Indiana.  The  schedule  set 
forth  his  personal  property  and  the  real  estate  in  contro- 
versy, and  attached  thereto  was  an  affidavit  made  by  said 
Banta,  setting  forth  that  the  same  was  all  his  real  estate 
and  personal  property  within  or  without  the  State  of  In- 
diana; all  his  money  on  hand  or  on  deposit  within  or 
without  the  State  of  Indiana,  rights,  credits,  choses  in 
action,  and  all  personal  property  of  every  description 
whatever  belonging  to  him  or  in  which  he  had  any  in- 
terest on  the  27th  day  of  July,  1889,  showing  what  he 
had  sold  since  that  date,  the  amount  be  bad  received 
therefor  and  how  he  had  disposed  of  the  proceeds. 

The  sheriff,  after  receiving  said  schedule  and  affidavit 
without  appraising  the  personal  property,  and  without 
making  any  other  appraisement  of  the  real  estate  than 
that  hereinbefore  mentioned,  did,  as  he  states  in  his  re- 
turn to  Baid  execution,  "Setoff  to  Henry  J.  Banta,  as 
exempt  from  execution,  all  the  personal  property  named 
and  described  in  his  affidavit;  also  lot  5  in  D.  D.  Dyke- 
man's  first  addition  to  Logansport,  as  appraised  in  the 
valuation  law  inyentory  heretofore  made." 

After  having  duly  advertised  said  lot  6  for  sale  at 
sheriff's  sale,  under  said  execution  from  the  clerk  of  the 
Supreme  Court,  the  advertisement  being  signed  not  by 
the  sheriff  of  the  Supreme  Court  but  by  John  Donaldson, 
sheriff  of  Cass  county,  Indiana,  by  M.  J.  Gallagher, 
deputy. 

Said  sheriff  of  Cass  county,  on  September  28,  1889, 
sold  at  sheriff's  sale  all  the  right,  title  and  interest  of 
said  Guthrie  and  Banta  in  and  to  said  lot  6  to  the  de- 
fendant Ross,  for  the  sum  of  eighty  dollars,  that  being 
more  than  two-thirds  of  the  appraised  value  of  said  lot, 
over  and  above  the  incumbrances  thereon.     After  the 
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year  for  redemption  bad  expired  and  there  having  been 
no  redemption  from  said  sale,  the  sheriff  of  the  Supreme 
Court,  on  the  24th  day  of  October,  1890,  executed,  ac- 
knowledged, and  delivered  to  said  Ross  a  sheriff 's  deed  for 
said  lot  6,  upon  the  sale  thereof  made  as  aforesaid,  which 
deed  has  never  been  recorded. 

The  conclusions  of  law  relative  to  the  validity  of  the 
sheriff  's  sale  and  deed  to  appellant  Ross  are  as  follows : 

"  5.  That  defendant  Ross  has  no  title  to  said  lot  6  by 
virtue  of  the  sheriff's  sale  under  said  execution  issued 
by  the  clerk  of  the  Supreme  Court,  for  the  reason  that 
the  plaintiff  was  entitled  to  his  exemption,  and  such  ex- 
emption was  denied  him. 

"  7.  That  the  plaintiff  is  entitled  to  recover  possession 
of  the  real  estate  in  controversy  against  all  the  defend- 
ants, and  also  to  recover  for  the  use  of  the  premises,  as 
against  the  defendant  Ross,  the  sum  of  $  167,  less  $55.75, 
with  6  per  cent,  thereon  paid  by  said  defendant  Ross 
September  28,  1889,  on  the  purchase  of  said  lot  6  on  said 
execution  issued  by  the  clerk  of  the  Supreme  Court, 
leaving  due  the  plaintiff  $106.25." 

We  think  the  court  below  erred  in  these  conclusions 
of  law.  The  facts  found  show  that  Banta,  though  a  resi- 
dent of  Indiana  in  law,  yet  that  he  was  not  a  house- 
holder in  this  State,  but  was  a  householder  in  New 
Mexico  at  the  time  be  demanded  his  exemption  and  when 
the  sheriff 's  sale  to  appellant  Ross  took  place.  It  is  un- 
necessary to  decide,  and  we  do  not  decide,  whether  appel- 
lee Banta  was  a  resident  householder  within  the  meaning 
of  the  language  of  the  statute,  R.  S.  1881,  section  703. 

The  conclusion  of  law  was  wrong  for  another  reason. 
The  execution,  from  a  sale  on  which  exemption  was 
claimed,  was  for  the  collection  of  judgment  for  costs  on 
the  reversal  of  the  judgment  already  mentioned  ordering 
a  resale  of  the  lots  in  question.     Such  a  judgment,  it 
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has  been  held,  is  not  a  "  debt  growing  out  of  or  founded 
upon  a  contract,  express  or  implied,"  and,  therefore, 
not  within  the  exemption  statute.  State,  ex  rel.,  v.  Mc- 
intosh,. 100  Ind.  439;  RuiseU  v.  Cleary,  105  Ind.  502. 

The  exact  question  under  consideration  was  decided 
by  the  Appellate  Court  in  favor  of  the  contention  of  ap- 
pellant Rosa  in  Donaldson, Sheriff ,y .  Banta,  Bind.  App.  71. 
The  appellee,  Banta,  sued  the  sheriff,  Donaldson,  for  re- 
fusal to  allow  him  his  exemption  from  said  execution, 
and  recovered  in  the  trial  court,  but  Donaldson  appealed 
and  the  Appellate  Court  reversed  the  judgment,  holding 
that  Banta  was  not  entitled  to  any  exemption  from  said 
execution,  it  being  for  costs. 

The  sheriff 's  sale  to  appellant  Ross  is  vehemently  as- 
sailed by  appellee's  counsel  for  other  and  different  rea- 
sons than  those  assigned  for  holding  it  valid  by  the  court 
below  in  its  conclusions  of  law.  As  the  only  reason 
stated  in  those  conclusions  for  the  invalidity  of  the 
sheriff 's  sale  to  appellant  Ross  was  that  Banta  was  en- 
titled to  exemption,  which  the  sheriff  had  refused  him, 
it  might  be  taken  as  an -implied  conclusion  of  law  that 
there  was  no  other  legal  objection  to  said  sale  and  deed. 

The  conclusion  against  the  validity  of  that  sale  is  at- 
tempted to  be  supported  by  contending  that  the  sale  was 
invalid  because  the  notice  thereof  was  signed  by  the  sher- 
iff of  Cass  county  in  his  official  capacity  as  such  sheriff, 
and  not  as  the  deputy  of  the  sheriff  of  the  Supreme 
Court,  and  that  while  the  sale  was  made  by  the  sheriff  of 
Cass  county,  as  such,  the  deed  was  executed  by  the  sher- 
iff of  the  Supreme  Court. 

The  statute  provides  that  "When  any  process,  rule,  or 
order  shall  come  into  the  hands  of  such  sheriff  (of  the 
Supreme  Court),  he  may  transmit  the  same  by  mail  to 
the  sheriff  of  the  county  where  the  same  is  to  be  served. 
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The  sheriff  of  each  county  shall  he  his  deputy,  hut  shall 
be  liable  on  his  own  bond  for  all  acts  done  by  him  as 
such  deputy."     R.  8.  1881,  section  5834. 

The  advertisement  of  the  sale  would  naturally  describe 
the  process  as  an  execution  issued  by  the  clerk  of  the 
Supreme  Court  to  the  sheriff  of  the  Supreme  Court, 
which  such  sheriff  had  delivered  to  the  sheriff  of  the 
county.  No  complaint  is  made  against  the  advertise- 
ment that  it  did  not  so  show,  but,  on  the  contrary,  the 
court  below  found  that  the  sale  "was  duly  advertised  to 
take  place  under  said  execution  from  the  clerk  of  the  Su- 
preme Court." 

If  the  sale  was  duly  advertised,  it  appeared  therefrom 
that  such  sale  was  to  take  place  on  an  execution  issued 
by  the  clerk  of  the  Supreme  Court  to  the  sheriff  of  the 
Supreme  Court,  and  by  him  delivered  to  the  county 
sheriff.  All  persons  are  presumed  to  know  the  law,  and 
that  such  an  execution  must  be  executed  by  the  county 
sheriff,  if  executed  by  him  at  all,  as  the  deputy  of  the 
sheriff  of  the  Supreme  Court.  The  county  sheriff  serves 
the  process  as  the  deputy  of  the  sheriff  of  the  Supreme 
Court.  He  is  not  deputy  by  appointment,  but  by  oper- 
ation of  law.  When  he  signs  his  name  to  a  return  of 
service  of  such  process,  or  to  publication  notice  of  sale 
under  such  process,  he  is  deputy  to  the  sheriff  of  the  Su- 
preme Court  by  operation  of  law,  and  his  character  as 
such  deputy  may  be  as  well  understood  by  the  public  from 
his  official  designation  as  county  sheriff  when  the  process 
has  been  designated  and  described,  as  if  he  should  des- 
ignate himself  as  deputy  of  the  sheriff  of  the  Supreme 
Court.  This  seems  to  be  more  clear  when  it  is  borne  in 
mind  that  the  county  sheriff  is  liable  on  his  own  bond 
for  all  acts  done  by  him  as  such  deputy.  McGruder  v. 
Russell,  Sheriff,  2  Blackf.  18. 

Besides,  it  has  been  the  universal  practice  in  all  cases, 


144  SUPREME  COURT  OF  INDIANA, 

Bobs  et  al.  v.  Banta. 

so  far  as  we  know,  under  this  statute,  where  a  county 
sheriff  served  process  directed  to  the  sheriff  of  the  Su- 
preme Court,  to  sign  his  name  to  the  return  as  sheriff  of 
the  county,  and  not  as  deputy  of  the  Supreme  Court 
sheriff.  Such  is  the  nature  of  the  return  to  the  process 
in  this  case,  which  brought  the  appellee  into  this  court 
on  this  appeal. 

It  would  be  an  awkward  procedure  to  sue  the  county 
sheriff  on  his  own  bond  for  an  act  done  by  him  as 
deputy  of  the  sheriff  of  the  Supreme  Court,  if  he  did  such 
act  in  the  name  of  the  sheriff  of  the  Supreme  Court  and 
not  in  his  own  name.  When  the  county  sheriff  does  an 
act  as  the  deputy  of  the  sheriff  of  the  Supreme  Court,  he 
does  it  by  virtue  of  his  office  of  sheriff  of  the  county, 
which  office,  by  operation  of  law,  makes  him  the  deputy 
of  the  sheriff  of  the  Supreme  Court.  Therefore,  when 
his  official  character  as  such  county  sheriff  and  the 
process  from  the  Supreme  Court  appear,  his  character  as 
deputy  to  the  sheriff  of  the  Supreme  Court,  without  any 
designation  of  himself  as  the  deputy  to  the  sheriff  of  the 
Supreme  Court,  also  sufficiently  appears. 

Even  if  the  contrary  condition  were  right  and  the 
advertisement  ought  to  have  been  signed  by  the  county 
sheriff  as  deputy  of  the  Supreme  Court  sheriff,  yet  that 
was  but  a  slight  irregularity  which  can  not  invalidate 
the  sale,  where  no  injury  is  shown  to  have  resulted  to  the 
execution  defendant  on  account  thereof.  Rote  v.  Jn- 
gram,  98  Ind.  276;  Lowry  v.  Reed,  89  Ind.  442. 

The  judgment  is  reversed  at  appellee's  costs,  with  in- 
structions to  the  court  below  to  restate  its  conclusions  of 
law  relating  to  the  sheriff's  sale  of  lot  6  aforesaid,  in 
accordance  with  this  opinion,  and  to  render  judgment 
thereon  in  favor  of  appellant  Ross. 

As  to  lot  5,  the  judgment  is  affirmed. 

Filed  Sept.  26,  1893. 
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On  Petition  for  a  Rehearing. 

McCabs,  C.  J. — A  very  earnest  petition  for  a  rehear- 
ing has  been  filed  in  this  case,  on  the  ground  that  we 
erred  in  holding  that  lot  6  sold  for  more  than  two- 
thirds  of  its  appraised  value,  and  that  the  appellee  Banta 
was  not  entitled  to  any  exemption. 

These  two  points  have  been  urged  by  appellee's  learned 
counsel  in  no  less  than  ten  briefs,  and  we  have  carefully 
read  and  considered  all  of  them,  containing  nearly  a 
hundred  pages  of  printed  and  written  matter. 
■  In  our  original  opinion,  we  set  out  what  was  found  by 
the  trial  court'to  have  been  the  form  of  the  appraise- 
ment. At  another  place  in  the  special  finding,  the  court 
stated  that  "said  sheriff  *  *  •  ,  on  September  28,  1889, 
sold  at  sheriff's  sale  all  the  right,  title  and  interest  of 
paid  Guthrie  and  Banta  in  and  to  said  lot  6,  to  the  de- 
fendant Ross  for  the  sum  of  $80,  that  being  more  than 
two-thirds  of  the  appraised  value  of  said  lot,  over  and 
above  the  incumbrances  thereon." 

We  treated  this  as  a  finding  of  fact  in  the  original 
opinion,  but  counsel  contends  that  it  is  not  a  finding  of 
a  fact,  but  a  mere  conclusion  of  law  or  fact,  and  mere 
surplusage. 

He  does  not  claim  that  it  is  a  conclusion  of  law  purely, 
but  rather  a  conclusion  of  fact  based  on  other  facts 
found  as  to  the  appraisement,  that  is,  that  part  of  it 
which  reads,  "that  being  more  than  two-thirds  of  the 
appraised  value  of  said  lot  over  and  above  the  incum- 
brances thereon." 

It  is  contended  that  if  as  a  matter  of  fact  and  figures 

$80  is  not  more  than  two-thirds  of  the  appraised  value 

of  the  lot  over  and  above  the  incumbrances  as  stated 

elsewhere  in  the  finding,  then  the  statement  that  it  was 

Vol.  140—10 
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more  than  two-thirds  did  not  make  it  so  as  against  the 
other  statement.  Assuming,  without  deciding,  that  this 
reasoning  is  correct,  we  think  there  is  no  inconsistency 
between  the  two  parts  of  the  finding  mentioned.  The 
appraisers  valued  the  two  lots  at  $1,500,  lot  5  at  $400, 
and  lot  6  at  $1,100,  and  stated  that  there  are  incum- 
brances on  both  of  them  jointly  amounting  to  $1,100. 

It  is  contended  with  much  seeming  earnestness,  that 
no  valid  sale  of  either  lot  could  take  place  unless  it 
brought  enough  to  equal  two-thirds  of  the  appraised 
value  of  both  lots  over  and  above  the  joint  incumbrance 
of  $1,100  resting  on  both;  that  would  be  two-thirds  of 
$400,  the  excess  of  the  appraised  value  of  both  over  and 
above  the  joint  incumbrance;  that  contention  means 
simply  this,  because  the  incumbrance  is  joint  the  law 
has  such  a  tender  regard  for  the  poor  debtor  that  it  will 
require  the  execution  creditor  to  bid  enough  on  his  exe- 
cution sale  to  pay  for  two  lots  and  get  but  one. 

The  learned  counsel  in  his  elaborate  briefs  finally 
ran  up  against  this  proposition,  and  attempts  to  head  it 
off  by  saying  that  the  bidder  must  either  bid  enough  on 
the  one  lot  to  buy  both,  or  bid  them  both  in  for  that 
sum.  But  we  would  like  to  know  bow  the  bidder  at  a 
sheriff's  sale  can  bid  on  a  lot  or  piece  of  property  that 
is  not  advertised  or  offered  by  the  sheriff  for  sale-  The 
finding  shows  that  nothing  but  lot  6  was  advertised  or 
offered  for  sale  by  the  sheriff.  There  is  no  law  requiring 
a  sheriff  to  levy  on  and  sell  more  of  the  execution  debt- 
or's property  than  is  needed  to  satisfy  the  execution  in 
his  hands,  even  though  the  property  he  offers  for  sale 
is  jointly  incumbered  with  other  property  of  the  execu- 
tion debtor.  On  the  contrary,  the  statute  provides  that: 
"If  the  estate  shall  consist  of  several  lots,  tracts  and  par- 
cels, each  shall  be  offered  separately;  and  no  more  of  any 
real  estate  shall  be  offered  for  sale  than  shall  be  neces- 
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sary  to  satisfy  the  execution."  1  Burns  R.  S.  1894,  sec- 
tion 768,  R.  S.  1881,  section  756. 

The  rule  in  such  a  case  can  not  be  different  from  what 
it  would  be  if  the  other  property  subject  to  the  joint  in- 
cumbrance did  not  belong  to  the  execution  debtor.  So 
that  there  is  no  escape  from  the  conclusion,  if  the  appellee 
is  right  in  his  contention,  that  a  purchaser  of  real  estate 
at  execution  sale,  which  is  jointly  incumbered  with 
another  piece  of  real  estate,  must  pay  the  price  of  both 
in  order  to  make  a  valid  purchase  of  one  piece. 

If  there  is  any  principle  of.  law  or  equity  that  lends 
any  sanction  to  such  a  doctrine,  we  have  not  discovered 
it,  and  the  learned  counsel  has  not  been  able  to  cite  us 
to  it.  He  does,  however,  urge  in  support  of  the  doctrine 
stated  that  the  established  rule  in  equity  being  that  where 
several  parcels  of  real  estate  incumbered  by  the  same 
lien  jointly  in  the  hands  of  the  owner,  and  separate  par- 
cels are  Bold  and  alienated  at  different  times,  the 
parcels  must  be  exhausted  in  the  satisfaction  of  the  lien 
in  the  inverse  order  of  their  alienation,  and  if  any  sepa- 
rate parcel  or  parcels  remain  unsold,  and  owned  by  the 
debtor,  that  such  portion  must  be  first  exhausted  for  the 
satisfaction  of  the  joint  lien  before  resort  can  be  had  to 
those  parcels  alienated,  provided  the  purchaser  does  hot 
become  obligated  to  pay  the  lien.  That  is  the  rule  in 
this  State.  Houston  v.  Houston,  67  Ind.  276;  Day  v. 
Patterson,  18  Ind.  114;  Williams  v.  Perry,  20  Ind.  437; 
Aiken  v.  Bruen,  21  Ind.  137;  Alsop  v.  Hutchings,  25 
Ind.  347;  McShirley  v.  Birt,  44  Ind.  382;  Hahn  v.  Behr- 
man,  Exr.,  73  Ind.  120;  McCullum  v.  Tnrpie,  Admr., 
32  Ind.  146;  Merritt  v.  Rickey,  97  Ind.  236. 

It  is  insisted  that  under  this  rule  the  whole  incumbrance 
of  $1,100  can  be  forced  onto  lot  5,  because  the  appellee 
retains  the  ownership  of  that  lot,  and  thus  the  appellant 
will  secure  the  title  to  lot6,  appraised  at  $1,100,  for  $80, 
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which  would  be  less  than  two-thirds  of  its  appraised 
value. 

But  the  above  rule  in  equity  can  not  apply  in  the 
present  ease.  The  law  provides  that  "no  property  shall 
be  sold  on  execution  *  "  for  leas  than  two-thirds  of 
the  appraised  cash  value  thereof,  exclusive  of  liens  and 
incumbrances,  except  where  otherwise  provided  bylaw." 
1  Burns  R.  S.  1894,  section  744,  R.  S.  1881,  section  732. 
It  was  not  otherwise  provided  by  law  as  to  the  costs  for 
the  collection  of  which  the  sale  was  made  on  execution. 
Lot  6  could  not  have  been. sold  on  that  execution  for  less 
than  two-thirds  of  $1,100,  the  appraised  value  of  the  lot 
clear  of  the  incumbrance.  But  it  is  only  what  remains 
of  the  appraised  cash  value,  after  deducting  therefrom 
the  liens  and  incumbrances,  that  forms  the  basis  of  as- 
certaining what  is  the  two-thirds  of  the  appraised  cash 
value,  for  less  than  which  such  sales  are  forbidden. 
While  the  purchaser  at  such  sales  does  not  obligate  himself 
personally  to  pay  the  incumbrance,  he  does  consent  that 
the  property  shall  remain .  liable  primarily  for  the  pay- 
ment of  the  incumbrance.  Indeed,  the  sale  to  him  pro- 
ceeds upon  the  theory  that  so  much  of  the  property  in 
value  as  equals  the  amount  of  the  incumbrance  has  been 
already  conditionally  sold  to  the  lien-holder,  and  the 
purchaser  at  the  sheriff's  sale  pays  for  the  balance 
of  the  property,  and  thus  acquires  a  right  to  hold 
and  own  it  all  (there  being  no  redemption)  if  he 
will  take  care  of  and  satisfy  the  liens  and  incumbrances. 
1  Burns  R.  S.  1894,  section  751,  R.  S.  1881,  section 
739.  Equity  will  not  allow  him  to  hold  the  real  estate 
and  force  the  payment  of  the  incumbrances  onto  the 
other  property  jointly  liable  in  the  hands  of  the  original 
owner  or  anyone  else, 

But  it  is  insisted  that  the  appraisement  was  void  be- 
cause the  appraisers  did  not  apportion  the  incumbrances 
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dq  the  two  lots  and  fix  the  amount  each  should  be  liable 
for.  The  appraisers  had  no  power  to  do  any  such 
tiling.  Each  lot  was  legally  liable  for  the  whole  in- 
cumbrance, and  nothing  short  of  an  agreement  between 
parties  interested  could  change  that  liability.  It  is  fur- 
ther insisted  that  there  was  no  appraisement  because  the 
appraisers  failed  to  deduct  the  liens  and  incumbrances. 
Thestatute  provides  that:  "They  shall  *  *  appraise 
the  property  according  to  its  cash  value  at  the  time,  de- 
ducting liens  and  incumbrances."  1  Burns  R.  S.  1894, 
section  746,  (R.  S.  1881,  section  733).  This  would  re- 
quire them  to  state  its  cash  value  at  the  time,  and  also  to 
state  the  amount  of  liens  and  incumbrances,  and  lastly, 
to  subtract  or  deduct  the  amount  of  such  liens  and  in- 
cumbrances from  the  cash  value.  This  last  act,  as  to 
lot  6,  they  did  not  do;  that  is,  they  did  not  perform 
the  complicated  and  difficult  task  of  subtracting  $1,100 
from  $1,100.  They  stated  that  the  cash  value  of  lot  6 
was  $1,100  and  stated  that  the  liens  and  incumbrances 
on  it  and  another  lot  was  $1,100.  The  sheriff  and  all 
others  concerned  in  the  sale  seem  to  have  understood 
that  if  $1,100  were  deducted  or  subtracted  from  $1,100 
nothing  remains. 

They  all  seem  to  have  understood,  and  acted  upon  that 
understanding,  that  lot  6  was  worth  nothing  over  and 
above  the  incumbrances  on  it,  and  that  understanding 
was  correct  in  fact  and  in  law.  The  irregularity  of  not 
deducting  the  $1,100  from  the  $1,100,  if  indeed  it  was 
an  irregularity  at  all,  is  so  slight  that  it  ought  not  to  vi- 
tiate the  appraisement  and  sheriff's  sale  unless  it  injured 
the  complaining  party.  There  is  no  claim  even  that  it 
worked  any  injury  to  the  appellee. 

It  is  contended  that  we  erred  in  holding  that  appellee 
was  not  entitled  to  $600  worth  of  property  exempt  from 
the  execution  in  this  case.     We  held  that  the  judgment 
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on  which  the  execution  was  issued  was  for  costs,  and 
that  it  had  been  decided  by  this  court  that  no  exemption 
ia  allowable  on  such  an  execution,  and  also  by  the  Ap- 
pellate Court  concerning  the  same  refusal  of  exemption 
that  the  appellee  was  not  entitled  to  any  exemption  on 
that  execution.  We  followed  those  decisions,  and  still 
adhere  to  that  holding. 

It  is  insisted  that  appellee  was  entitled  to  exemption 
because  when  he  demanded  it  the  sheriff  set  off  to  him 
as  exempt  lot  5  and  his  personal  property,  and  that  the 
sheriff  and  the  purchaser  are  estopped  to  deny  his  right 
to  such  exemption.  It  is  contended  that  these  facts  con- 
stitute an  estoppel  in  pais  and  by  record.  The  doctrine 
of  estoppel  in  pais  has  no  application  where  everything 
ia  equally  known  to  both  parties,  or  where  the  party 
sought  to  be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  other  party  was 
not  influenced  by  the  acts  pleaded,  as  an  estoppel. 
Fletcher  v.  Holmes,  25  Ind.  458;  McOirr  v.  Sell,  60  Ind. 
249;  Long  v.  Anderson,  62  Ind.  537;  Lash  v.  Rendell,  72 
Ind.  475;  Hosford  v.  Johnson,  74  Ind.  479. 

In  Fletcher  v.  Holmes,  supra,  this  court,  appropriating 
the  language  of  the  Supreme  Court  of  New  York,  said: 
"A  clear  case  of  an  admission  by  the  defendant,  intended 
to  influence  the  conduct  of  the  man  with  whom  he  was 
dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  was  prejudicial  to  his  interests,  unless  the  defend- 
ant be  cut  off  from  the  power  of  retraction.  This  I  un- 
derstand to  be  the  very  definition  of  an  estoppel  in 
pais." 

Persons  who  set  up  acts  of  another  as  an  estoppel  must 
show  that  they  acted  on  the  same,  and  were  influenced 
thereby  to  do  some  act  which  would  work  injury,  if  such 
other  party  is  allowed  to  deny  the  truth  of  what  he  did. 
Chaplin  v.  Baker,  124  Ind.  385. 
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Here  it  does  not  appear  that  the  appellee  was  in  any 
way  influenced  by  the  act  of  the  sheriff  in  setting  off  to 
him  lot  5  and  bis  personal  property  as  exempt  from  ex- 
ecution. It  was  nothing  more  than  the  expression  of 
the  sheriff's  opinion  that  the  appellee  was  legally  entitled 
to  $600  worth  of  property  exempt  from  that  execution, 
and  it  has  been  held  that  an  expression  of  an  opinion  as 
to  the  rights  of  a  party  does  not  create  an  estoppel. 
Mitchell  v.  Fisher,  94  Ind.  108. 

Besides,  the  special  finding  does  not  show  that  the  ap- 
pellant Ross  had  anything  whatever  to  do  with  the  sher- 
iff's act,  and  upon  no  principle  of  estoppel  is  he  affected 
by  it  so  as  to  preclude  him  from  asserting  and  maintaining 
the  legal  rights  he  acquired  by  his  purchase.  There  was, 
therefore,  no  estoppel  in  pais  precluding  the  appellant 
from  denying  the  legal  right  of  appellee  to  exemption. 

An  eminent  author  says:  "The  law  of  estoppel  is  the 
law  of  rights  conferred  or  fixed  in  one  of  three  ways, 
namely,  by  record,  by  deed,  or  by  facts  in  pais.  The 
term  'record' signifies,  (1)  the  Legislature's  roll,  (2)  the 
judgment  roll  of  a  court  of  competent  jurisdiction; 
1  deed, '  a  contract  under  seal. ' '  Bigelow  Estoppel 
(5th  ed.),  3;  Herman  Estoppel,  sections  1,  2. 

It  is  very  clear,  from  this  definition,  that  there  was  no 
estoppel  by  record. 

The  act  of  the  sheriff  in  setting  off  lot  5  and  the  per- 
sonal property  to  appellee  as  exempt  was  not  the  act  of 
a  court,  and  the  record  of  it  was  not  the  record  of  a  court; 
but  it  was  the  act  of  a  ministerial  officer  in  the  perform- 
ance of  a  supposed  ministerial  duty. 

Counsel  finally  entreat  us  to  modify  the  mandate,  if 
we  overrule  the  petition  for  a  rehearing,  and  order  a  new 
trial.  It  follows,  from  what  we  have  said,  that  the  pe- 
tition must  be  overruled.  And  if  we  had  any  doubt  as 
to  the  result  of  the  new  trial,  or  if  we  could  not  see 
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clearly,  from  the  record,  that  any  other  finding  than  the 
one  in  favor  of  the  appellant  Ross  as  to  lot  6  could  be 
legally  made,  we  should  not  hesitate  to  change  the  man- 
date and  order  a  new  trial  instead  of  the  order  to  restate 
the  conclusions  of  law.  It  being  apparent,  from  the  rec- 
ord, that  any  finding  against  the  appellant  Ross  as  to  lot 
6  could  not  legally  stand  a  new  trial  would  be  useless, 
therefore  the  request  to  modify  the  mandate  is  denied. 

The  original  mandate  was  the  reversal  of  the  judgment, 
with  directions  to  restate  the  conclusions  of  law  as  to  lot 
6,  in  accordance  with  the  opinion  and  render  judgment 
thereon  in  favor  of  appellant.  That,  of  course,  neces- 
sarily reversed  the  judgment  against  Ross  for  $106  and 
some  cents,  and  the  restatement  of  the  conclusions  of  law 
required  would  leave  no  foundation  for  the  money  judg- 
ment against  Ross  to  be  again  rendered. 

The  petition  is  overruled. 

Piled  Feb.  5, 1895. 


Johnson  v.  The  Board  op  Commissioners  of  Ran- 
dolph County. 

JURISDICTION. — On  Appeal. — Amount  in  Controversy,  How  Ascertained. 
— Where  the  plaintiff  recovers  a  judgment  in  the  trial  court  for  only 
a  part  of  his  claim,  and  is  dissatisfied  therewith  and  appeals  to  this 
court,  the  amount  in  controversy  in  such  appeal  is  the  amount  of 
the  difference  between  his  judgment  and  his  claim. 

Suck.— Supreme  Court.—  Constitutionality  of  Statute.— Amount  of  Be- 
e ove nj. —  Where  the  issues  presented  make  it  necessary  to  decide  as 
to  the  constitutionality  of  a  statute,  the  jurisdiction,  on  appeal,  is  in 
the  Supreme  Court,  notwithstanding  the  amount  in  controversy  is 
less  than  $3,500. 

Constitutional  Law.— Statute  Impairing  Obligation  of  Contract.— At- 
tempt to  Belease  County  Treasurer  and  Hie  Bondsmen  from  Liability 
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for  Money  Loit.—kn  act  by  the  Legislature  to  release  a  county  treas- 
urer and  the  sureties  on  his  official  bond  from  all  liability  on  ac- 
count of  money  in  his  hands  as  county  treasurer,  and  which  he  had 
lost  by  depositing  the  same  in  a  bank,  and  by  the  subsequent  fail- 
ure of  the  bank,  is  void  as  impairing  the  obligation  of  a  contract. 

From  the  Randolph  Circuit  Court. 
E.  L.  Wataon,  J.  W.  Mocy  and  J.  P.  Goodrich,  for  ap- 
pellant. 
0.  A.  Marsh  and  J.  W.  Thompson,  for  appellee. 

McCabe,  J. — This  suit  was  begun  by  filing  a  claim 
against  the  county  of  Randolph  before  the  board  of  com- 
missioners of  that  county,  by  the  appellant,  for  a  money 
demand  on  the  contract  of  said  board  with  another,  $4, - 
310.19  of  which. had  been  assigned  bythat  person  to  the 
appellant. 

On  the  hearing  before  the  board  there  was  allowed  to 
appellant,  on  said  claim,  $ 2,243.53,  and  the  balance  there- 
of was  disallowed,  to  wit,  $2,066.66. 

The  appellant  being  dissatisfied  with  such  allowance 
in  bis  favor,  appealed  to  the  circuit  court.  In  that 
court  the  appellee  filed  three  paragraphs  of  an  answer  of 
set-off,  to  which  demurrers  for  insufficiency  of  facts  were 
overruled. 

Upon  the  issues  formed  there  was  a  trial  by  the  court 
without  a  jury,  resulting  in  a  finding  and  judgment  for 
appellant,  over  his  motion  for  a  new  trial,  for  $2,243.53. 

Appellant  being  again  dissatisfied  with  the  amount  of 
his  recovery,  prosecutes  this  appeal.  We  are  thus  con- 
fronted with  the  question  of  the  jurisdiction  of  this  court 
to  entertain  this  appeal.  All  actions  seeking  the  re- 
covery of  a  money  judgment  only,  where  the  amount  in 
controversy,  exclusive  of  costs,  does  not  exceed  $3,500  on 
appeal,  fall  within  the  exclusive  jurisdiction  of  the  Ap- 
pellate Court.  Burns  R.  3.  1894,  section  1386;  Acta 
1893,  p.  29. 
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What  is  meant  by  "the  amount  in  controversy"  is  the 
amount  in  controversy  or  actually  in  dispute  in  the 
court  to  which  the  appeal  ia  taken,  and  not  the  amount 
in  controversy  in  the  trial  court,  where  the  amount  in 
controversy  in  the  two  courts  is  not  the  same.  It  has 
been  held  by  this  court  that  where  a  plaintiff  recovers 
in  the  trial  court  a  judgment  for  a  part  only  of  his  claim, 
and  is  dissatisfied  therewith  and  appeals  to  this  court, 
the  amount  in  controversy  on  such  appeal  is  the  amount 
of  the  difference  between  his  judgment  and  his  claim,  or 
the  amount  of  the  excess  of  his  claim  over  the  amount  of 
his  judgment.     Reed  v.  Sering,  7  Elackf.  135. 

The  same  rule  prevails  on  appeals  to  the  Supreme 
Court  of  the  United  States  under  statutes  very  much  like 
ours.  Came  v.  Rust,  152  U.  S.  250;  Tinteman  v.  Nat' I 
Bank,  100  U.  S.  6. 

The  amount,  therefore,  in  controversy  on  this  appeal 
is  the  difference  between  appellant's  claim  and  the  judg- 
ment he  recovered  in  the  circuit  court,  and  that  is  only 
$2,066.66,  which  would  exclude  the  jurisdiction  of  this 
court  unless  the  case  is  brought  within  some  exception 
to  that  rule.  Subdivision  first  of  the  exceptions  to  sec- 
tion 1336,  supra,  provides  that  "the  Appellate  Court 
shall  not  have  jurisdiction  where  the  constitutionality  of 
a  statute,  Federal  or  State,  *  *  *  is  in  question,  and 
such  questiou  is  duly  presented." 

Some  troublesome  questions  have  been  eliminated 
from  the  case  by  the  following  written  agreement  be- 
tween the  parties,  read  in  evidence  on  the  trial: 

"It  is  agreed  by  and  between  plaintiff  and  defendant,  as 
a  part  of  the  facts  iu  this  case:  First,  that  the  monument 
in  question  mentioned  in  the  plaintiff's  claim  was,  prior 
to  the  filing  of  the  claim  by  the  plaintiff  herein,  com- 
pleted according  to  contract  and  accepted  by  the  defend- 
ant, the  board  of  commissioners  of  the  county  of  Ran- 
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dolph,  and  that  the  amount  of  $4, 310. 19,  with  interest 
from  the  date  of  filing,  April  11,  1892,  was  and  still  is 
due  the  plaintiff  as  assignee  of  A.  A.  McKain,  upon  said 
contract,  less  any  sum  that  may  be  due  to  the  defend- 
ant on  its  set-off  filed  in  this  case. 

' '  Second .  That  the  amount  in  controversy,  and  claimed 
by  the  defendant  to  be  due  upon  its  set-off,  is  $2,000,  for 
which  the  plaintiff  claims  credit  by  reason  of  an  act  of 
the  Legislature,  approved  March  5,  1891,  p.  121,  for  his 
relief. 

"Third.  That  there  is  due  to  the  defendant  from  the 
plaintiff,  upon  the  set-off  filed  in  this  case,  the  sum  of 
$2,000,  with  6  per  cent,  interest  thereon  from  the  8th 
day  of  September,  1891,  and  the  defendant  has  a  right 
to  recover  said  sum  and  have  the  same  deducted  from 
the  amount  due  the  plaintiff  upon  his  claim  and  com- 
plaint herein,  unless  the  said  act  of  the  Legislature  of  the 
State  of  Indiana,  approved  March  5, 1891,  supra,  for  the 
relief  of  the  plaintiff,  has  the  effect  of  relieving  him  from 
the  payment  of  said  sum,  and  preventing  the  defendant 
from  recovering  the  same. 

"Fourth.  It  is  further  agreed  that  in  the  event  the 
court  finds  the  act  of  the  Legislature  referred  to  invalid, 
the  amount  due  the  plaintiff  in  this  case  is  $2,- 
243.53." 

The  act  of  the  Legislature  referred  to  has  a  very 
lengthy  preamble  to  it,  reciting  at  great  length  the  cir- 
cumstances under  which  appellant  became  treasurer  of 
said  county,  and  that  he  had  deposited  certain  public 
moneys,  coming  into  his  hands  as  such  treasurer, 
in  a  certain  bank  which  had  failed,  and  a  receiver 
for  said  bank  was  appointed  by  the  circuit  court  of 
said  county,  and  that  on  a  full  settlement  by  such  re- 
ceiver appellant  had  received  as  dividends  $2,000  less 
than  the  amount  bo  deposited,  and  that  by  said  failure  of 
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said  bank  said  sum  had  been  wholly  lost  without  any 
fault  or  negligence  on  the  part  of  said  Johnson,  and  that 
the  taxpayers  of  each  township  in  said  county  had  pe- 
titioned the  General  Assembly  to  pass  a  law  releasing 
him  from  liability  on  his  bond  for  the  amount  so  lost. 
Therefore,  the  act  then  reads: 

' '  Section  1 .  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  Isaac  V.  D.  R.  Johnson, 
treasurer  of  Randolph  county,  Indiana,  and  his  bonds- 
men be  and  hereby  are  released  from  all  liability  on  ac- 
count of  the  loss  of  any  part  of  said  funds  because  of 
the  failure  of  said  banking  house  of  C.  L.  Lewis  &  Co." 

The  second  section  declares  an  emergency  and  that  the 
act  shall  be  in  force  from  and  after  its  passage. 

One  of  the  grounds  on  which  the  validity  of  this  stat- 
ute was  assailed  in  the  circuit  court  was  that  its  enact- 
ment was  procured  by  appellant  through  deceit,  false- 
hood and  fraud  practiced  by  him  on  the  Legislature,  and 
a  large  part  of  the  able  and  voluminous  briefs  of  coun- 
sel on  both  sides  here  have  been  devoted  to  the  discus- 
sion of  the  question  whether  such  fraud  is  sufficient  to 
vitiate  the  act.  But  the  appellee  also  seeks  to  uphold 
the  finding  and  judgment  of  the  trial  court  on  the 
ground  that  the  act  is  unconstitutional.  The  appellant 
contends  that  it  is  not  in  conflict  with  any  provision  of 
the  constitution.  Thus  the  constitutionality  of  a  statute 
is  in  question  and  seems  to  be  duly  presented.  Dowell 
v.  Talbot  Paving  Co.,  138  Ind.  675. 

If  the  act  referred  to  is  unconstitutional,  then  no 
question  arises  as  to  its  invalidity  on  account  of  the  al- 
leged fraud  in  the  procurement  of  its  passage,  as  such 
an  attack  on  it  presupposes  the  passage  of  an  act  not  in 
violation  of  any  constitutional  restriction.  If  the  act  is 
in  violation  of  such  constitutional  restriction,  then  it  is 
void  and  is  as  if  no  act  had  been  passed  at  all.     If  no 
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act  had  been  passed  at  all,  inquiry  as  to  fraud  in  the 
procurement  of  its  passage  would  be  idle  and  useless, 
We,  therefore,  do  not  decide  whether  the  act  can  or  can 
not  be  overthrown  for  the  alleged  fraud  in  the  procure- 
ment of  its  passage.  It  follows  from  what  we  have  said, 
that  the  decision  of  the  question  raised  by  the  assign- 
ment for  error  of  the  overruling  of  the  motion  for  a  new 
trial,  alleging  as  one  of  its  grounds  that  the  finding  was 
contrary  to  law,  makes  it  necessary  to  decide  the  ques- 
tion discussed  in  the  briefs,  whether  the  act  in  question 
is  constitutional  or  not.  The  jurisdiction  to  determine 
this  appeal  is  therefore  in  this  court  and  not  in  the  Ap- 
pellate Court,  although  the  action  seeks  a  recovery  of  a 
money  judgment  only  and  the  amount  in  controversy 
is  less  than  $3,500. 

The  act,  both  in  the  preamble  and  in  the  body  thereof, 
purports  to  be  an  attempt  on  the  part  of  the  Legislature 
to  release  the  appellant  and  his  sureties  on  his  official 
bond,  from  all  liability  on  account  of  the  $2,000  of  money 
in  his  hands  as  county  treasurer,  and  which  he  had  re- 
ceived in  his  official  capacity,  and  which  he  had  lost  by 
depositing  the  same  in  a  bank  and  by  the  subsequent 
failure  of  the  bank.  The  act  could  not  have  been  any 
more  violative  of  the  Constitution,  both  State  and  Federal, 
if  it  had  provided  that  the  obligation  of  the  bond  be,  and 
the  same  is,  hereby  abrogated  and  annulled.  Because, 
if  the  Legislature  can  release  a  party  from  a  part  of  the 
obligation  of  his  contract,  it  can  release  him  from  all  of 
it.  Both  Constitutions  forbid  the  Legislature  to  pass  a 
law  impairing  the  obligation  of  contracts.  See  section 
247,  article  1,  of  the  State  constitution;  1  Burns  R.  S. 
1894,  section  69  (R.  S.  1881,  section  69);  U.S.  constitu- 
tion section  10,  Burns  R.  S.  1894  (section  10,  R.  S.  1881, 
section  10). 

A  similar  statute  was  held  to  violate  these  constitu- 
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tional  restrictions  in  McClelland,  7V.,  v.  State,  ex  rel., 
138  Ind.  321. 

We,  therefore,  hold  that  the  act  referred  to  was  and  is 
void  because  it  violates  the  constitutional  provisions 
above  referred  to.  This  leads  to  the  conclusion  that  the 
circuit  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  affirmed. 

Filed  Dec.  11,  1894 ;  petition  for  rehearing  overruled  Feb.  6,  1896. 


Ths  Gom-Elastic  Roofing  Company  v.  The  Mexico 
Publishing  Company  et  al. 

Pleading. — Sufficiency  of  Complaint. — Improper  Exhibit  can  not  Aid 
Complaint.— la  an  action  to  vacate  a  judgment  rendered  by  a  justice 
of  the  peace,  and  to  enjoin  its  collection,  the  certified  transcript  of 
the  judgment  and  the  proceedings  before  the  justice,  if  filed  with 
the  complaint  as  an  exhibit,  do  not  thereby  become  a  part  of  the 
record,  and  can  not  be  considered  in  determining  the  sufficiency  of 
the  complaint. 

Save. — Judgment  and  Proceedings,  in  Suit  to  Vacate  Same,  Need  not  be 
Made  Exhibit  to  Complaint. — In  an  action  to  vacate  a  judgment  and 
enjoin  its  collection,  a  transcript  of  the  judgment  and  proceedings 
need  not  be  made  an  exhibit  to  the  complaint. 

Judgment. —  Srroneotu  but  not  Void. — Can  not  be  Enjoined. — For 
Greater  Amount  than  Demanded. — Where  the  court  has  jurisdiction  of 
the  person  and  the  subject- matter,  the  fact  that  the  judgment  ren- 
dered was  for  a  greater  amount  than  was  alleged  by  the  affidavit  in 
the  attachment  proceedings  to  be  due,  does  not  make  the  judgment 
void,  and  it  can  not  be  enjoined. 

Jurisdiction. — Of  Person. — Of  Subject-Matter .—That  the  court  had 
Jurisdiction  both  of  the  person  and  the  subject-matter,  see  opinion. 

From  the  Marion  Circuit  Court. 
M.  Mooret,  for  appellant. 
J.  E.  Florea,  for  appellees. 
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Monks,  J. — The  appellant,  who  was  the  plaintiff  be- 
low, instituted  this  action  against  the  appellees  to  vacate 
a  judgment  rendered  by  a  justice  of  the  peace  and  to  en- 
join the  collection  of  the  same. 

It  is  alleged  in  the  complaint  "that  the  Mexico  Pub- 
lishing Company,  on  November  7, 1892,  recovered  a  pre- 
tended judgment  in  proceedings  in  attachment  and  gar- 
nishment against  the  plaintiff  and  against  certain  in- 
debtedness due  the  plaintiff  from  the  Kimberlin  Manu- 
facturing Company,  before  a  justice  of  the  peace,  which 
judgment  was  in  and  for  the  sum  of  eighty-six  and  ■flfr 
dollars  and  cost  of  such  proceeding,  and  the  plaintiff 
makes  said  pretended  judgment  a  part  of  this  complaint, 
and  tiles  a  duly  certified  transcript  of  said  judgment  and 
of  all  the  proceedings  herewith  as  a  part  of  this  com- 
plaint, marking  such  transcript  exhibit  A." 

The  plaintiff  avers  that  such  pretended  judgment  was 
and  is  null  and  void  for  the  following  reasons: 

"1.  Because  the  said  justice  of  the  peace  had  no  juris- 
diction of  the  subject-matter. 

"2.  Because  such  justice  had  no  jurisdiction  of  the 
person  of  the  said  Gum-Elastic  Roofing  Company. 

'  '3.  Because  no  valid  or  legal  process  was  ever  served 
upon  said  Gum-Elastic  Roofing  Company,  and  no  suffi- 
cient ground  was  shown  for  publication  of  notice  to  said 
defendant. 

"4.  Because  the  affidavit  upon  which  the  proceedings 
in  attachment  and  garnishment  were  commenced  before 
the  justice  of  the  peace  states  no  ground  for  an  attach- 
ment against  said  roofing  company. 

"5.  Because  the  only  process  under  which  the  said 
Gum-Elastic  Roofing  Company  was  before  said  justice 
being  publication  of  notice  to  such  company  as  a  non- 
resident, and  said  company  not  having  entered  an  ap- 
pearance and   not  being  in  court,  either  by  its  officer, 
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agent  or  attorney,  said  justice  of  the  peace  exceeded  his 
jurisdiction  and  rendered  judgment  against  the  said  cor- 
poration for  the  sum  of  $86.70  and  cost,  while  the 
amount  stated  in  the  affidavit,  in  attachment  filed  in  said 
proceedings,  on  behalf  of  the  said  Mexico  Publishing 
Company,  stated  that  said  Mexico  Publishing  Company 
ought  to  recover  the  sum  of  $68.60,  and  gives  said  sum 
as  the  amount  sought  to  be  recovered. 

"6.  Because  said  justice  of  the  peace  attempted  to 
render  a  judgment  for  a  larger  amount  than  the  sum 
stated  in  the  affidavit  in  attachment  as  due  from  the  said 
plaintiff  herein  to  said  Mexico  Publishing  Company. 

"Wherefore,  plaintiff  prays  that  said  judgment  be  va- 
cated and  annulled  and  held  for  naught,  and  that  the 
defendants  and  each  of  them  be  perpetually  enjoined 
from  enforcing,  or  seating  to  enforce,  said  so-called 
judgment." 

Appellees  filed  separate  demurrers  to  the  complaint 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  were  sustained,  and 
appellant  excepted.  Appellant  refused  to  amend  the 
complaint,  and  judgment  was  rendered  in  favor  of  the 
appellees. 

Did  the  court  err  in  sustaining  the  demurrers  to  the 
complaint? 

This  is  the  only  question  to  be  decided. 

The  certified  transcript  of  the  judgment  and  proceed- 
ings before  the  justice  of  the  peace,  which  were  filed 
with  the  complaint  as  an  exhibit,  did  not  thereby  be- 
come a  part  of  the  record  and  can  not  be  considered  in 
determining  the  question  of  the  sufficiency  of  the  com- 
plaint. Conwell  v.  Conwell,  100  Ind.  437;  Brooks  v.  Har- 
ris, 41  Ind.  390;  Wharton  v.  Wilson,  Admx.,  60  Ind.  591; 
Morrison  v.  Fishel,  64  Ind.  177;  Parsons,  Admr.,  v.  Mil- 
ford,  Admr.,  67  Ind.  489;   Lytle  v.  Lytle,  37   Ind.  281; 
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Wilson  v.  Vance,  Admr.,  55  Ind.  584;  Matheney  v .  Earl, 
75  Ind.  531,  on  page  533;  Thornton  Indiana  Practice 
Code,  section  362,  note  2. 

When  a  recovery  is  sought  on  a  note,  mortgage  or 
other  contract  in  writing,  our  code  requires  that  a  copy 
of  the  same  be  filed  with  the  pleading,  but  when  the 
cancellation  or  legal  destruction  of  such  an  instrument 
is  demanded  this  rule  does  not  apply.  Johnson  v.  Moore, 
112  Ind.  91;  Heitmanv.  Schnek,  40  Ind.  93;  Barkley  v. 
Tapp,  87  Ind.  25. 

Examining  the  complaint  in  this  case,  without  refer- 
ence to  the  transcript,  we  find  that  the  first,  second, 
third,  and  fourth  reasons  given  for  the  judgment  of  the 
justice  of  the  peace  being  void  are  mere  conclusions  and 
do  not  help  the  complaint  in  any  way.  Facts,  not  con- 
clusions, must  be  averred.  Kleyla  v.  Haskett,112  Ind. 
615;  Guerin  v.  Kroner,  97  Ind.  533;  Kern  v.  Hazlerigg, 
H  Ind.  443;  Clark  v.  Linebcrger,  44  Ind.  223;  MeClam- 
rock  v.  Flint,  101  Ind.  278. 

The  fifth  and  sixth  specifications  present  substantially 
t"e  same  question. 

It  appears  from  the  allegations  in  the  fifth  specifics- 
10n,  that  the  appellant  was  a  nonresident  corporation 
*ttd  wag  served  by  publication  of  notice,  that  said  cor- 
poration did  not  enter  any  appearance  to  said  cause,  and 
"as  not  in  court  by  any  officer,  agent  or  attorney,  and 
at  the  justice  rendered  judgment  against  the  appellant 
or  a   greater  amount  than  the  sum  stated  in  the  amda- 

ln  attachment. 
Counsel  f°r  appellant  contend  "that  the  justice  of  the 
*^°Q  had  no  jurisdiction  over  the  person  of  the  appel- 


lant. 


The  complaint  contains  no  allegation  showing  a 


,   **t;  of  such  jurisdiction.     On  the  contrary,  it  is  alleged 
**  the  only  process  under  which  appellant  was  before 
^Vol.  140—11 
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said  justice  being  publication  of  notice  as  a  nonresident." 
This,  then,  is  a  case  where  the  justice  had  jurisdiction 
over  the  person  of  the  appellant,  and  does  not  fall  within 
the  rule  declared  in  the  following  cases  cited  by  counsel 
for  appellant:  Penrose  v.  McKinzie,  116  Ind.  35;  John- 
son v.  Ramsay,  91  Ind.  189;  Brickley  v.  Heilbruner,  7 
Ind.  488;  Grass  v.  Hess,  37  Ind.  193;  Earl  v.  Matheney, 
60  Ind.  202;  Cain  v.  Goda,  84  Ind.  209. 

The  justice  also  had  jurisdiction  over  the  subject-mat- 
ter. Sections  953  and  1433,  R.  S.  1881;  Statutes  1894 
(Burns  ed.),  sections  965  and  1500. 

Counsel  for  appellant  urge  that  the  judgment  is  void 
for  the  reason  that  the  justice  of  the  peace  rendered  judg- 
ment for  a  greater  amount  than  the  sum  stated  in  the 
affidavit  in  attachment,  and  cites,  in  support  of  this  prop- 
osition, the  following  cases:  Henrie  v.  Sweasey,  5 
Blackf.  273;  Rowley  v.  Berrian,  12  111.  198;  Hickins  v. 
Lyon,  35  111.  150;  Sobson  v.  Emporium  Co.,  42  111.  306; 
Forsyth  v.  Warren,  62  111.  68;  Fellows  v.  Dickens,  5  La. 
Ann.  131;  Tillon  v.  Cofield,  2  Col.  392. 

These  cases  do  not  sustain  the  contention  of  counsel 
for  appellant.  The  legal  proposition  they  declare  is  that 
"The  plaintiff  in  attachment  proceedings  is  not  entitled 
to  a  judgment  for  a  greater  sum  than  he  demands  by  his 
affidavit,  together  with  interest,  if  the  debt  be  such  as  to 
draw  interest." 

In  the  cases  cited,  the  question  was  presented  and 
determined  on  appeal.  There  is  no  intimation  that  a 
judgment  so  rendered  would  be  void. 

In  Henrie  v.  Sweasey,  supra,  this  court  held  that  it  was 
error  to  render  a  judgment  for  a  greater  sum  than  the 
plaintiff  demands  in  his  affidavit  in  attachment,  together 
with  interest,  if  the  debt  be  such  as  to  draw  interest,  and 
reversed  the  cause  for  that  reason. 

The  rendition  of  the  judgment  for  a  greater  amount 
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than  the  sum  stated  in  the  affidavit  did  not  deprive  the 
justice  of  jurisdiction  nor  render  the  judgment  void.  If 
such  action  of  the  justice  was  erroneous,  the  judgment 
could  not  he  enjoined,  the  court  having  jurisdiction  of 
the  parties  and  the  subject-matter.  Earl  v.  Matkeney, 
tupra;  Williams  v.  Hitzie,  83  Ind.  303;  De  Haven  v. 
Covalt,  83  Ind.  344;  McAlpine  v.  Sweetser,  76  Ind.  78; 
Eume  v.  Conduitt,  76  Ind.  598. 

The  court  below  did  not  err  in  sustaining  the  demur- 
rers to  the  complaint. 

The  judgment  is  therefore  affirmed. 

Filed  Jan.  10,  1895. 


No.  17,439. 
Griffith  v.  The  State. 


Etidincb. — Moral  Character. — flow  Shown. — Moral  character  can  be 
shown  only  by  proof  of  general  reputation,  and  not  by  proof  of 
particular  acts  of  immorality. 

Sami.— Croit-Examination.  —  Direct  or  Redirect  Examination.  — Moral 
Character.  —  Oeneral  Reputation.  — On  cross-examination,  great 
liberty  is  allowed  in  developing,  illustrating,  or  contradicting  what- 
ever ia  brought  out  on  direct  examination;  but  on  direct  or  re- 
direct examination,  one's  general  reputation  only,  as  to  hia  general 
moral  character,  can  be  given. 

Samk. — Admitting  Proof  of  Particular  Acta  of  Immorality. — Error  not 
Harmless. — Where  character  evidence  is  pretty  evenly  divided,  the 
appellate  tribunal  can  not  say  that  error  in  admitting  proof  of  par- 
ticular acts  of  immorality,  on  redirect  examination,  was  harmless. 

From  the  Vigo  Circuit  Court. 
G.  M.  Faris  and  S.  R.  Hamill,  for  appellant. 
W.  A.  Ketcham,  Attorney-General,  M.  Moores,  L.  D. 
Lewque,  J.  Lee,  F.  A.  McNuU,  J.  Q.  McNutt  and  C.  Mc- 
Nutl,  for  State. 

Howard,  J. — The  appellant,  a  physician,  was  tried  on 
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an  indictment  for  assault  and  battery  with  intent  to  kill 
the  prosecuting  witness,  and  was  found  guilty  of  assault 
and  battery  with  intent  to  commit  manslaughter. 

It  is  contended  that  the  court  erred  in  the  admission 
of  certain  evidence,  and  in  the  giving  of  certain  instruc- 
tions. 

The  appellant  was  a  witness  in  his  own  behalf.  In 
rebuttal,  the  State  introduced  a  great  number  of  witnesses 
to  prove  that  the  general  moral  character  of  the  appel- 
lant was  bad. 

The  statute  (section  1872,  R.  S.  1894;  section  1803, 
R.  S.  1881)  provides  that  this  may  be  done,  "in  all 
questions  affecting  the  credibility  of  a  witness." 

Edgar  D.  Fagan  was  so  called  as  an  impeaching  wit- 
ness, and  testified  that  the  general  reputation  of  appel- 
lant in  the  neighborhood  in  which  he  resided,  for  gen- 
eral moral  character,  was  bad. 

On  cross-examination,  it  appeared  that  this  witness, 
together  with  other  witnesses  for  the  prosecution,  had 
been  in  consultation  with  the  attorneys  for  the  State  be- 
fore he  was  called  as  witness.  Thereupon  hewas  asked, 
in  the  cross-examination:  "Whom  did  you  ever  hear 
say  that  his  (appellant's)  general  reputation  for  morality 
was  bad,  outside  of  this  consultation  with  the  lawyers?" 
To  which  he  answered:  "Indeed  I  don't  know  that  I 
could  name  any  specific  person." 

On  redirect  examination,  the  following  was  asked  of 
this  witness: 

"You  were  asked  the  question  whether  you  had  heard 
anybody  outside  of  this  consultation  room  say  that  they 
knew  that  his  general  reputation  was  bad.  I  will  ask 
you  if  you  ever  heard  anything  else  said  about  him?" 

This  question  was  objected  to,  "for  the  reason  that  it 
is  not  responsive  to  anything  brought  out  on  cross-ex- 
amination; and  a  man's  reputation  for  morality  can  not 
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be  proven  by  proof  of  specific  acts  of  immorality,  or  by 
proof  of  specific  acts  that  persons  may  have  heard  con- 
cerning him."   . 

The  court  overruled  the  objection,  and  an  exception 
was  reserved  to  the  ruling. 

Similar  questions  were  afterwards  put,  and  like  objec- 
tion made  and  exception  reserved. 

To  these  questions  the  witness  answered: 

"Well,  I  have  heard  that  he  had  practiced  things  in 
his  profession  that  wasn't  right." 

"That  he  had  caused  or  committed  abortion." 

"That  when  he  was  a  justice  of  the  peace  over  in  Clay 
county,  when  a  case  was  tried  before  him  and  the 
parties  found  guilty  for  misdemeanor,  he  would  as- 
sess a  fine  of  perhaps  ten  dollars  and  afterwards  he  would 
erase,  disfigure  it,  and  make  it  fifty  cents,  and  keep  the 
balance  after  the  fine  had  been  paid." 

"I  have  heard  a  great  deal  about  his  fighting  qual- 
ities." 

1  'I  have  heard  of  the  fights  he  has  been  into— rackets. 
I  never  saw  him  strike  but  one  man. " 

"Generally  speaking,  I  have  heard  of  his  fighting  a 
great  deal,  as  being  a  fighter  and  bully.  Always  into 
trouble  and  fights." 

Of  these  questions  and  answers  counsel  for  appellant 
well  say:  "Every  man  is  supposed  to  be  able  to  sup- 
port his  general  character,  but  there  is  no  presumption 
that  he  shall  be  ready  to  answer  every  particular  charge 
that  some  witness  may  claim  to  have  heard  against  him." 

These  collateral  charges  could  not  of  course  be  dis- 
proved on  this  trial,  and  were  in  fact  not  disproved,  the 
court  rightfully  refusing  to  admit  evidence  offered  by 
appellant  in  denial  or  explanation  of  the  charges. 

To  have  admitted  evidence  for  or  against  such  charges 
would  have  been  to  try  appellant  for  numerous  offenses 


166  SUPREME  COURT  OF  INDIANA, 

Griffith  v.  The  State. 

in  addition  to  that  for  which  he  was  under  indictment. 
The  reason  given  by  the  court  in  refusing  to  admit  evi- 
dence to  show  that  appellant  was  innocent  of  the  collat- 
eral charges  made  against  him  was  as  follows: 

"The  ground  on  which  I  refuse  to  allow  these  ques- 
tions to  be  answered  is  that  it  was  not  the  question  of 
the  probability  of  the  charges,  but  it  was  the  question 
whether  these  charges  had  been  made." 

While  the  court  was  undoubtedly  justified,  as  we  have 
Baid,  in  refusing  to  admit  testimony  in  denial  of  collat- 
eral charges  against  the  defendant,  yet  it  would  seem 
that  there  was,  therefore,  the  greater  reason  why  the 
charges  themselves  should  never  have  been  made.  Cer- 
tainly no  good  reason  can  be  given  why,  in  a  court  of 
justice,  one  may  be  charged,  even  by  report,  with  a 
crime  and  yet  be  refused  the  opportunity  of  refuting 
such  charge. 

In  truth,  those  specific  charges  of  wrongdoing  should 
never  have  been  allowed.  The  appellant  having  offered 
himself  as  a  witness,  it  was  competent  for  the  State,  as 
affecting  his  credibility  as  such  witness,  to  show  that  his 
general  moral  character  was  not  good.  But  moral  char- 
acter can  be  shown  only  by  proof  of  general  reputation; 
and  not  by  proof  of  particular  acts  of  immorality.  Long 
v.  Morrison,  14  Ind.  595;  Rawlea  v.  State,  ex  rel.,  56 
Ind.  433;  Cunningham  v.  State,  ex  rel.,  65  Ind.  377; 
Meynche  v.  State,  ex  rel.,  68  Ind.  401;  Robinson  v.  State, 
84  Ind.  452;  Bessette  v.  State,  101  Ind.  85;  Spencer  v. 
Bobbins,  106  Ind.  580;  Drew  v.  State,  124  Ind.  9. 

On  cross-examination,  great  liberty  is  allowed  in  de- 
veloping, illustrating  or  contradicting  whatever  is 
brought  out  on  direct  examination;  but,  on  direct  or  re- 
direct examination,  one's  general  reputation  only,  as  to 
his  general  moral  character,  can  be  given.  In  this  case, 
had  the  appellant  been  giving  evidence  to  show  that  his 
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general  moral  character  was  good,  undoubtedly  much  of 
the  evidence  here  objected  to  might  have  been  brought 
out  by  the  State  on  cross-examination.  On  direct  or  re- 
direct examination,  however,  the  State  had  no  right  to 
make  proof  of  reports  against  him  as  to  specific  acts  of 
immorality. 

Neither  is  it  true,  as  counsel  for  the  State  contend, 
that  the  evidence  objected  to  was  justified  by  anything 
in  the  cross-examination  of  the  witness  Fagan.  Coun- 
sel for  appellant  had  asked  Fagan  whether  he  had  heard 
auy  one,  except  the  lawyers  in  consultation,  say  that  ap- 
pellant's general  reputation  for  morality  was  bad.  This 
was  a  legitimate  question  in  cross-examination,  but  gave 
no  right  in  re-direct  examination  to  bring  out  in  detail 
reports  of  specific  acts  of  immorality.  The  State  could 
only  prove  appellant's  general  reputation  for  general 
immoral  character;  just  as  appellant  himself  might  prove 
his  general  reputation  for  general  moral  character. 
Either  party,  on  cross-examination,  might  then  test  the 
knowledge,  fairness  and  credibility  of  the  witness  by 
questions  as  to  reports  of  particular  conduct  going  to 
show  that  the  proof  of  general  good  or  bad  moral  char- 
acter was  or  was  not  established. 

Like  evidence  given  by  other  witnesses  for  the  State 
is  objected  to;  but  we  do  not  think  that  we  need  farther 
refer  to  it. 

Neither  do  we  think  that  we  need  to  enter  into  an  ex- 
amination of  the  questions  raised  as  to  instructions  given 
or  refused;  though  we  might  say  that  there  is  grave 
doubt  whether  we  should  be  able  to  uphold  the  judgment 
on  this  ground,  even  if  there  was  no  question  as  to  the 
admission  of  evidence. 

The  doubt  in  the  case  was  as  to  the  intent  of  the  ap- 
pellant in  shooting  the  prosecuting  witness,  and  as  to 
whether  he  acted  in  self-defense  or  was  actuated  by  an 
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intention  to  commit  a  crime.  It  may,  perhaps,  be  ad- 
mitted that  the  evidence,  on  the  whole,  seems  to  show  a 
wanton  act  of  violence  by  a  drunken  man;  but  the  ques- 
tion is  not,  by  any  means,  free  from  doubt.  In  such  a 
case,  the  proof  of  moral  character  was  of  the  utmost  im- 
portance. This  character  evidence  was  pretty  evenly  di- 
vided, over  twenty  witnesses  swearing  that  appellant's 
general  moral  character  was  good,  and  an  equal  number 
swearing  that  it  was  bad.  In  such  a  case,  we  can  not 
say  that  the  error  of  admitting  the  evidence  in  question 
was  harmless.  That  evidence  may  have  been  sufficient 
to  remove  a  reasonable  doubt,  which  might  otherwise 
existed  in  the  mind  of  the  jury  as  to  the  guilt  of  the  ac- 
cused. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial;  and  the  clerk'is  directed  to  issue  the  proper 
order  for  the  return  of  the  appellant. 

Filed  Jan.  9, 1895. 


The  State  v.  Millkr. 

Criminal  Law. — Warehouse  Act. — Violation  o/.—Statuttt  Cotutruad, 
— The  act  of  the  General  Assembly  of  1879,  relating  to  warehouse- 
men, was  not  supplemental  to  the  act  of  1875,  relating  to  public 
warehousemen,  but  each  is  a  separate  and  distinct  law  within  it- 
self, and  persons  within  the  parview  of  the  act  of  1875  are  not  in- 
claded  in  provisions  of  the  act  of  1879,  relating  to  other  than  public 
warehousemen . 

From  the  Kosciusko  Circuit  Court. 
A.  Q.  Smith,  Attorney-General,  W.  H.  EUer  and  H. 
S.  Biggs,  for  State. 
/.  D.  Widaman,  for  appellee. 
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Coffbt,  C.  J. — This  waa  a  prosecution  by  the  State, 
by  way  of  affidavit  and  information ,  against  the  appellee, 
George  A.  Miller,  for  an  alleged  violation  of  the  provis- 
ions of  sections  6547  and  6549,  R.  S.  1881. 

The  information  in  the  cause  charges,  among  other 
things,  that  on  or  about  the  29th  day  of  September,  1893, 
the  appellee  was  a  storage  merchant  and  warehouseman, 
and  was  then  and  there  the  keeper  of  a  storage  room  and 
warehouse  in  Kosciusko  county,  and  was  then  and  there 
holding  himself  out  to  the  public  generally  as  a  person 
keeping  and  operating  a  storage  room  and  warehouse  for 
the  purpose  of  keeping  in  store  and  caring  for  wheat  and 
other  grain  and  personal  property,  and  was  then  and 
there  receiving  wheat  and  other  grain  and  personal  prop- 
erty from  depositors;  that  one  Rudolph  Huffer,  on  or 
about  the  29th  day  of  September,  1893,  in  said  county, 
delivered  to  the  appellee  and  entrusted  to  him  as  bailee 
and  in  store  for  him,  said  Huffer,  in  said  warehouse  three 
hundred  and  nineteen  bushels  of  wheat,  of  the  value  of 
■one  hundred  and  ninety  dollars,  the  property  of  the  said 
Huffer;  that  appellee  issued  to  him  a  receipt  for  such 
wheat,  which  the  said  Huffer  then  and  there  received 
and  still  holds;  that  the  appellee,  without  the  written  con- 
sent of  Huffer,  unlawfully,  feloniously,  willfully  and 
purposely  disposed  of,  shipped  and  removed  said  wheat 
beyond  the  immediate  control  of  him,  the  appellee,  and 
that  the  appellee  did  then  and  there  unlawfully,  feloni- 
ously, willfully  and  purposely  convert  to  his  own  use  all 
of  said  wheat. 

On  motion  of  the  appellee,  the  court  quashed  the  affi- 
davit and  information  in  this  cause  and  discharged  him 
from  custody,  to  which  ruling  of  the  court,  the  State  ex- 
cepted and  presents  this  appeal. 

We  learn,  from  the  able  briefs  of  counsel  in  this  case, 
that  the  affidavit  and  information  were  quashed  by  the 
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circuit  court  because  of  the  omission  of  a  charge  that 
the  appellee  was  the  keeper  of  a  public  warehouse.  The 
contention  of  the  appellee,  as  we  understand  his  brief,  is 
that  section  6547,  supra,  is  a  part  of  the  act  of  the  Gen- 
eral Assembly  approved  March  9,  1875,  Acts  of  1875,  p. 
172,  for  the  regulation  of  public  warehouses,  while,  on 
the  other  hand,  it  is  contended  by  the  State  that  this  sec* 
tion  has  no  relation  to  public  warehousemen,  hut  that 
on  the  contrary,  the  act  of  March  25, 1879,  ActB  of  1879, 
p.  231,  in  which  the  section  is  found,  was  intended  to 
cover  such  business  as  the  affidavit  and  information 
show  the  appellee  to  have  been  conducting  at  the  dates 
named  therein.  It  is  conceded  by  the  State  that  if  the 
section  of  the  statute  under  immediate  consideration  re- 
lates to  public  warehouses  within  the  meaning  of  the 
act  of  1875,  the  ruling  of  the  circuit  court  was  not 
erroneous,  but  it  is  earnestly  contended  that  it  relates  to 
warehousemen  other  than  those  in  charge  of  public  ware- 
houses. The  question,  therefore,  narrows  itself  to  this: 
Does  this  section  relate  to  persons  conducting  public 
warehouses  under  the  provisions  of  the  act  of  1875, 
supra T 

The  act  of  1875  contains  seventeen  sections,  exclusive 
of  the  repealing  and  emergency  clauses,  and  provides,  in 
detail,  the  manner  in  which  public  warehouses  shall  be 
constituted,  and  prescribes  the  duties  of  public  ware- 
housemen. Section  15  of  the  act  (section  6538,  R.  S. 
1881)  provides  that  if  any  public  warehouseman  shall 
remove  any  property  from  store,  except  to  preserve  it 
from  fire  or  other  sudden  damage,  without  the  return 
and  cancellation  of  any  and  all  outstanding  receipts  that 
may  have  been  issued  to  represent  such  property,  he  shall 
be  deemed  guilty  of  a  crime  and  upon  conviction  thereof 
shall  suffer,  in  addition  to  any  other  penalties  described 
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by  the  act,  imprisonment  in  the  penitentiary  for  not  lesB 
than  one  nor  more  than  ten  years. 

The  act  of  1879,  supra,  consists  of  eleven  sections, 
makes  no  mention  of  public  warehouses  and  does  not  re- 
fer to  the  act  of  1875.  Section  7  of  this  act  (section 
6547,  R.  S.  1881)  provides  "that  no  warehouseman  or 
other  person  shall  sell  or  incumber,  ship,  transfer,  or  in 
any  manner  remove,  beyond  his  immediate  control,  any 
goods,  wares,  merchandise,  produce,  commodity,  prop- 
erty or  chattel,  for  which  a  receipt  or  voucher  shall  havo 
been  given,  without  the  written  consent  of  the  person  or 
persons  holding  such  receipt  and  the  production  of  the 
receipt." 

Section  9  (section  6549,  R.  S.  1881)  provides  that 
"any  warehouseman  or  person,  who  shall  willfully, 
knowingly  and  purposely  violate  any  one  or  any  part  of 
the  provisions  of  the  foregoing  act,  shall  be  deemed  a 
cheat  and  swindler,  and  subject  to  indictment  in  a 
court  of  competent  jurisdiction,  and,  upon  conviction, 
shall  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  and  shall  be  imprisoned  in  the  State  prison  for 
any  determinate  period  not  exceeding  five  years."  *  * 
It  is  to  be  observed  that  the  penalty  prescribed  for  the 
violation  of  the  provisions  of  the  act  of  1879  is  different 
from  the  penalty  prescribed  for  the  violation  of  the  pro- 
visions of  the  act  of  1875.  It  is  evident,  we  think,  that 
it  was  not  the  intention  of  the  General  Assembly  that  the 
act  of  1879  should  supersede  the  act  of  1875,  or  that  it 
should  constitute  a  part  of  that  act.  This  is  made  to  ap- 
pear from  the  fact  that  at  the  same  session  at  which  the 
act  of  1879  was  passed,  and  four  days  after  its  passage, 
the  act  of  1875  was  amended.     Acts  1879,  p.  230. 

It  was  the  intention  of  the  General  Assembly,  we  think, 
that  the  act  of  1879  should  apply  to  warehouses  other 
than  those  which    had    been  constituted  public  ware- 
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liouses  under  the  provisions  of  the  act  of  1875.  This 
being  so  it  follows  that  the  circuit  court  erred  in  quash- 
ing the  affidavit  and  information  in  this  cause. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  overrule  the  motion  of  the  appellee  to  quash  the  affi- 
davit and  information  in  this  case,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Filed  Dec.  11,  1894. 

On  Petition  foe  a  Rehearing. 

Jordan,  J. — Appellee,  in  his  petition  for  rehearing, 
presses  upon  us  a  reexamination  of  the  question  involved 
in  this  appeal.  His  learned  counsel,  with  much  zeal, 
contend  that  one  only  of  the  four  propositions  presented 
were  considered  by  this  court  on  the  original  hearing. 
At  the  urgent  request  of  counsel  for  appellee  we  have 
again  given  the  points  involved  herein  careful  consid- 
eration, but  have  been  unable  to  arrive  at  a  different 
conclusion  from  that  reached  in  our  former  opinion. 

The  contentions  of  appellee  are,  namely: 

First.  That  the  act  of  March  25,  1879  (Acts  1879,  p. 
231),  relates  wholly  to  public  warehouses,  and  is  supple- 
mental to  the  act  of  March  9,  1875.  See  sections  6547 
and  6549,  R.  S.  1881. 

Second.  That  section  6547,  supra,  is  repealed  by  the 
revision  of  the  penal  code  of  1881. 

Third.  That  sections  6547  and  6549,  supra,  were  re- 
pealed by  section  1948,  R.  S.  1881,  which  provides  un- 
der what  circumstances  a  storage  or  commission  mer- 
chant, warehouseman,  etc.,  shall  be  deemed  guilty  of 
embezzelment,  have  no  reasonable  support,  and  can  not 
receive  the  approval  of  this  court. 

It  is  conceded  that  the  prosecution  herein  is  founded 
upon  sections  7  and  9  of  the  act  of  1879,  the  same  being 
sections  6547  and  6549,  R.  S.  1881. 
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It  is  the  act  of  1879,  wherein  these  sections  are  em- 
bodied, that  counsel  for  appellee  claim  is  supplemental 
to  the  act  of  1875  (Acts  of  1875,  p.  172). 

We  will  examine  this  question  briefly,  and  we  think 
that  the  error  into  which  counsel  have  been  led  will  be 
fully  disclosed.  The  title  of  a  statute  is  an  important 
factor  in  the  consideration  of  the  legislative  intent.  The 
act  of  1875,  supra,  is  entitled  "An  act  to  regulate  public 
warehouses  and  warehousing,  inspecting  and  mixing 
grain,  making  warehouse  receipts  assignable  and  negoti- 
able, and  providing  a  penalty  for  issuing  false  or  fraudu- 
lent receipts  by  warehousemen,  and  for  fraudulently  re- 
moving property  by  them."  The  act  of  1879  is  entitled 
'  'An  act  relating  to  and  defining  warehousemen  and  ware- 
house receipts,  also  gauger's  receipts  for  distilled  spirits,, 
and  defining  the  crime  and  prescribing  the  punishment 
for  violation  thereof,  etc." 

It  is  evident,  we  think,  from  the  examination  of  these 
two  titles  and  the  provisions  of  the  two  statutes  in  ques- 
tion, that  each  is  a  separate  and  distinct  law  within 
itself,  and  that  the  later  one  is  in  no  wise  supplemental 
to  the  former,  and  we  can  not,  consistent  with  law  or 
reason,  adjudge  that  it  was  the  intent  of  the  Legislature 
to  include  in  the  provisions  of  the  act  of  1879  persons 
within  the  purview  of  the  act  of  1875.  This  legislative 
intent  is  more  fully  disclosed  by  reading  section  11  of 
the  act  of  1879,  which  is  as  follows:  "There  being  no 
law  in  force  in  the  State  of  Indiana  as  provided  in  this 
act,  it  is  therefore  hereby  declared  that  an  emergency 
existed,  etc."  Here  we  have  the  declaration  of  the  Leg- 
islature that  enacted  this  statute,  that  there  was  no  other 
law  in  force  prior  to  that  time  that  embraced  the  mat- 
ters and  included  the  persons  that  came  within  the  pro- 
visions of  the  one  in  controversy. 

The  next  point  raised  by  appellee  is  that  sections  6547' 


174  SUPREME  COURT  OF  INDIANA, 

Miller  o.  Miller. 

and  6549,  supra,  are  repealed  or  superseded  by  section 
1948  of  the  criminal  code  of  1881.  By  inspection  of  this 
last  mentioned  section,  it  will  be  apparent  that  it  defines 
a  crime  different  from  that  in  sections  6547  and  6549, 
supra. 

In  support  of  their  contention,  counsel  for  appellee  as- 
sert that  the  fact  that  these  sections  do  not  appear  as .  a 
part  of  the  revised  penal  code  of  1881,  is  evidence  that 
they  were  repealed  and  are  no  longer  in  force,  but  had 
they  extended  their  research  further,  they  would  have 
discovered  the  reason  for  the  omission  from  the  criminal 
code  proper  of  the  sections  in  question.  Appended  at 
the  end  of  this  code  (see  R.  S.  1881,  at  the  close  of  sec- 
tion 2216)  appears  a  list  of  crimes  published  elsewhere 
in  the  volume,  for  the  reason  that  they  could  not  be  de- 
tached from  the  context  of  the  acts  of  which  they  formed 
a  part,  and  among  the  number  will  be  found  section 
6549,  supra. 

The  case  of  Preston  v.  Wither spoon,  109  Ind.  457,  lends 
no  support  to  appellee's  position. 

We  find  no  reasons  for  changing  the  conclusion  ar- 
rived at  in  the  original  opinion,  and  the  petition  for  a 
rehearing  is  denied,  at  the  cost  of  appellee. 

Filed  Feb.  6,  1895 


No.  17,123. 

'  Miller  v.  Miller. 


Fraudulent  Convhyancb.— Setting  Aside.— Efftet  on  Wife's  Interest.— 
Where  the  wife  joins  with  her  husband  in  the  conveyance  of  hia 
real  estate,  and  such  conveyance  is  subsequently  set  aside  as  fraud- 
ulent against  the  husband's  creditors,  the  conveyance  could  not  fail 
as  to  the  husband  and  remain  effective  as  to  the  wife,  since  she  had 
no  interest  capable  of  conveyance  apart  from  the  interest  of  her 
husband. 
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Same.— Interest  Conveyed  by  Wife —After- Acquired  Title.— Estoppel  in 
pais. — The  conveyance,  as  to  the  wife,  did  not  purport  to  convey  an 
indefeasible  estate  in  the  whole  or  any  part  of  the  land,  but  its  le- 
gal effect  was  only  to  dispose  of  the  interest  then  held  by  her.  The 
after-acquired  title  of  the  wife  can  not,  therefore,  be  held  to  pass  to 
the  grantee  in  the  fraudulent  conveyance,  by  the  rule  of  estoppel 

Bamk. — Contemporaneous  Agreement/or  Maintenance, etc. — Setting  Aside 
Conveyance. — An  agreement  for  maintenance,  made  at  the  time  of 
the  deed,  by  the  grantee,  which  does  not  purport  to  convey  and 
does  not  describe  or  locate  any  property,  but  executed  to  obligate 
the  grantee  to  perform  the  condition  of  maintenance  contained  in 
the  deed,  is  not  sufficient  to  overcome  the  allegations  of  the  com- 
plaint that  the  conveyance  was  set  aside  as  fraudulent. 

Mahhied  Woman. — Covenants  of  Title,  When  Bound  by. — The  statute 
binds  a  married  woman  only  by  her  covenants  of  title  in  convey- 
ance of  ber  separate  property. 

From  the  Pike  Circuit  Court. 
L.  C.  Embree,  for  appellant. 
E.  A.  Ely  and  S.  O.  Davenport,  for  appellee. 

Hackney,  J. — On  the  24th  day  of  August,  1887,  Justus 
Miller,  father  of  the  appellant  and  husband  of  the  ap- 
pellee, owned  in  fee-simple  a  tract  of  land  in  Pike 
county,  and  on  that  day  he  conveyed  said  lands,  his  said 
wife  joining  in  the  deed  of  warranty  therefor,  to  the  ap- 
pellant. 

On  the  28th  day  of  June,  1888,  in  a  suit  by  one  Cook 
against  said  Justus  Miller  and  the  appellant  and  the  ap- 
pellee, said  conveyance  was  decreed  fraudulent,  aa  against 
a  judgment  in  favor  of  said  Cook,  upon  a  liability  of  said 
Justus  Miller. 

On  the  27th  day  of  June,  1891,  said  lands  were  sold 
upon  decree  for  the  satisfaction  of  said  liability,  and 
Ferguson,  Richardson,  Taylor  and  Posey  were  the 
purchasers  and  received  a  certificate  of  sale  therefor.  Af- 
ter said  sale,  and  before  the  execution  of  a  deed  for  said 
lands  to  said  purchasers,  the  said  Justus  Miller  died  in- 
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testate,  leaving  the  appellee  as  his  widow.  After  the 
execution  of  a  sheriff's  deed  to  said  purchasers,  and  on 
the  7th  day  of  July,  1892,  the  appellee  and  said  pur- 
chasers made  partition  of  said  lands  by  agreement  and 
conveyances,  by  which  the  one-third  part  in  value  of 
said  lands  was  set  off  and  conveyed  to  the  appellee  by 
description,  the  same  constituting  the  lands  in  question 
in  this  case.  The  appellee  demanded  possession  from 
the  appellant  of  the  tract  so  conveyed  to  her,  which  de- 
mand was  refused  and  the  title  to  said  lands  was  claimed 
by  the  appellant.  Thereupon  the  appellee  sued  to  quiet 
title  and  for  possession  of  said  tract  so  conveyed  to  her, 
and  in  her  complaint  alleged  the  foregoing  facts. 

To  Baid  complaint  the  appellant  answered  that  the  ap- 
pellee and  her  said  husband,  on  said  24th  day  of  August, 
1887,  executed  to  him  the  deed  as  alleged  in  the  com- 
plaint, said  deed  containing  the  following  condition: 
'  'This  deed  is  upon  the  express  condition  that  the  grantee 
maintains  and  supports  the  grantors,  during  the  natural 
lives  of  each  and  both,  in  manner  suitable  to  their  age 
and  condition,  and  give  to  each  of  them  a  decent  burial 
at  death  and  erect  at  the  grave  of  each,  tombstones,  of 
reasonable  value,  suitable  to  their  age  and  condition;" 
that  at  the  same  time  said  appellee  and  her  said  husband 
executed  to  said  appellant  an  agreement  stipulating  that 
by  reason  of  ill-health  and  age  they  conveyed  all  their 
lands  and  personal  property  to  the  appellant  upon  a  con- 
sideration stated,  substantially,  as  in  the  condition  in 
said  deed  above  quoted,  and  that  appellant  accepted  said 
conveyance  agreeing  to  perform  said  condition,  and,  it 
is  alleged,  the  appellant  went  into  possession  of  said 
lands  and  ever  since  occupied  the  same,  fully  perform- 
ing and  continuing  in  readiness  to  perform  all  of  the 
conditions  of  said  deed  and  agreement. 

It  was  further  alleged  that  the  appellant  had  in  no 
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manner  parted  with  the  title  so  acquired  by  him  and  he 
denied  that  the  appellee  had  acquired  any  interest  in  or 
title  to  said  lands. 

To  this  answer  the  circuit  court  sustained  the  appel- 
lee's demurrer,  and  that  ruling  is  the  only  question  pre- 
sented by  the  argument  upon  the  assignment  of  error. 

It  is  insisted,  in  support  of  the  answer,  that  since  the 
year  1881  married  women  have  been  bound  by  estoppels 
in  pain  and  by  their  covenants  of  warranty  as  if  sole  (R. 
S.  1881,  sees.  5115,  5117,  5118. )  The  lirie  of  argument 
is  that  the  appellee  is  estopped,  as  in  pais,  by  the  im- 
plied affirmance,  by  the  deed,  of  a  particular  estate, 
namely,  an  inchoate  interest  in  an  undivided  one-third 
in  fee  of  the  whole  of  the  land;  and,  further,  that  she  is 
estopped  by  the  expressed  covenants  of  the  deed.  The 
first  of  these  propositions  is  said  to  find  support  from 
Shumaker  v.  Johnson,  35  Ind.  33,  where  estoppels  in 
pais,  by  deed  and  by  covenant  are  distinguished,  and 
from  Habig  v.  Dodge,  127  Ind.  31,  and  Jerauld  v.  Dodge, 
127  Ind.  600. 

These  cases,  so  far  as  they  have  any  possible  applica- 
tion to  the  present,  hold  that  where  the  conveyance, 
though  with  covenants  of  warranty,  does  not  purport  to 
convey  an  indefeasible  estate,  but  only  the  present  in- 
terest of  the  grantor,  the  doctrine  of  estoppels  does  not 
apply  to  and  pass  an  after-acquired  title,  even  if  no  title 
passed  by  such  conveyance. 

As  we  have  seen,  the  fee  was  in  Justus  Miller;  the 
conveyance,  as  to  his  wife,  the  appellee,  did  not  purport  to 
convey  an  indefeasible  estate  in  the  whole  or  any  part  of 
the  land,  and  its  legal  effect  was  but  to  dispose  of  the 
interest  then  held  by  her;  that  interest  was  not  a  com- 
pleted .present  interest,  and  was  Buch  only  as  would,  by 
surviving  her  husband,  ripen  into  a  present  interest. 
Vol.  140—12 
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She  had  do  right  or  interest  which  could  be  conveyed 
apart  from  the  title  of  her  husband.  An  after-acquired 
title  could  not,  therefore,  be  held  to  pass  by  the  rule  of 
estoppels  in  pais  as  applied  in  the  cases  cited.  Snoddy 
v.  Leavitt,  105  Ind,  357.  To  what  extent  the  fraud 
which  entered  into  and  affected  the  conveyance  to  the 
appellant  would  preclude  the  assertion  of  an  estoppel  tn 
pais,  we  do  not  decide,  but  it  is  one  of  the  rules,  ordi- 
narily enforced,  that  estoppels  may  not  be  asserted  by  one 
whose  hands*  are  stained  with  fraud. 

The  effect  of  the  covenants  of  warranty,  in  the  deed, 
could  not  reasonably  be  to  require  the  wife  to  protect 
and  dsfond  the  title  of  the  husband  conveyed  to  his 
grantee.  This  proposition  is  not  denied,  as  we  under- 
stand the  appellant's  learned  counsel,  but  their  effect,  it 
.  is  claimed,  was  to  bind  her  to  the  extent  of  an  undivided 
one-third  interest  in  the  lands.  The  statute  ( R.  S.  1894, 
sec.  6963;  R.  S.  1881,  sec.  5118)  binds  a  married  wo- 
man only  ' '  by  her  covenants  of  title  in  conveyance  of 
her  separate  property,"  The  conveyance  in  question 
was  not  of  her  separate  property,  and  she  was  not  a  ven- 
dor in  the  sense  of  taking  upon  herself  the  covenants  of 
title.     Snoddy  v.  Leavitt,  supra. 

The  appellant's  claim,  therefore,  must  fail  from  either 
of  the  standpoints  of  argument  stated.  In  addition  to 
the  arguments  referred  to,  counsel  urge  the  agreement 
pleaded,  as  supporting  his  claim  of  title  indedendently 
of  the  deed.  The  agreement  does  not  purport  to  convey 
and  does  not  describe  or  locate  any  property.  It  was  ex- 
ecuted for  the  evident  purpose  of  specifying  the  consider- 
ation for,  and  objects  of,  the  conveyance  and  to  obligate 
the  appellant  to  perform  the  condition  in  said  deed. 
The  allegations  of  the  complaint  that  the  conveyance  to 
the  appellant  was  set  aside  as  fraudulent  are  not  met  by 
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the  agreement  if  it  should  be  construed  as  having  the 
effect  of  a  conveyance. 

The  appellee  claims  title  to  the  lands  in  suit,  first,  by 
reason  of  a  sale  upon  a  judgment  against  her  husband 
alone;  second,  that  the  death  of  her  husband  consum- 
mated her  prior  inchoate  rights  into  a  fee,  and  third, 
through  the  conveyances  to  Ferguson  and  others.  It  is 
unnecessary  to  analyze  these  various  elaims  and  sources 
of  title.  It  is  perfectly  clear  that  the  conveyance  to  the 
appellee  could  not  fall  as  to  her  husband  and  remain 
effective  as  to  her,  since-  she  had  no  interest  capable  of 
conveyance  apart  from  the  interest  of  her  husband. 
McGormiek  v.  Hunter,  50  Ind.  186;  Paulita  v.  Latta,  93 
Ind.  34;  Snoddy  v.  Leavitt,  supra;  Rupe  v.  Hadley,  113 
Ind.  416. 

In  the  last  of  the  cases  just  cited  and  in  Mattill-y. 
Baas,  89  Ind.  220;  Ketchum  v.  Sehicketanz,  73  Ind.  137; 
Whitney  v.  Marshall,  138  Ind.  472,  it  was  held  that  a 
wife's  joining  in  a  fraudulent  conveyance  did  not  con- 
tinue in  force  and  deprive  her  of  her  rights  as  widow 
after  the  conveyance  is  adjudged  fraudulent. 

The  judgment  of  the  circuit  court  was  not  erroneous 
and  is  fully  affirmed. 

Filed  Jan.  30,  1896. 


No.  17,175. 
Stroup  v.  Stroup  l 


Fhaud. — Pleading— Epithets.— Usually  the  facte  constituting  the  al-  \H 
leged  fraud  moat  be  pleaded,  and  they  can  not  be  supplied  by  i^jy 
epithets.  |"& 

Deed. — Testamentary,  What  is  or  is  not. — If  a  grantor  execute  a  deed   i* 
conveying  real  estate,  in  which  he  postpones  the  title  and  enjoy-      — 
ntent  of  the  land  until  after  hia  death,  such  instrument  is  a  testa- 
mentary deed ;  if  the  instrument  at  once  confers  title  on  the  grantee 
but  postpones  his  enjoyment  o!  the  land,  it  ia  a  deed, 
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Rbai.  Esta-1'k.— Rigid  of  Wife,  Sufficient  Seizin  of  Husband  for  Her  In- 
choate Interest  to  Attach. — In  order  that  a  wile's  inchoate  interest  in 
real  estate  can  attach,  her  husband  moat  be  seized  ol  an  estate  of 
inheritance  during  coverture;  but  for  such  purpose  it  is  not  neces- 
sary that  he  should  have  the  actual  corporeal  seizin,  lor  a  seizin, 
with  a  present  right  to  actual  seizin,  is  sufficient. 

Husband  and  Wife. — Conveyance  of  Land  Purchased  by  Husband,  tn  An- 
other  in  Fraud  of  Bights  of  Wife.— It  a  husband,  intending;  to  defeat 
the  claims  of  his  wife  to  dower  (or  other  interest  in  his  land  after 
his  death),  secure  a  conveyance  of  lands,  purchased  by  him,  to  be 
made  only  colorably  to  another,  bat  securing;  to  himself  the  full  use, 
control  and  disposition  of  the  property,  such  conveyance  is  fraudu- 
lent as  against  such  wife ;  and  she  may,  before  or  after  his  death, 
recover  that  part  of  the  lands  which,  under  the  law,  would  have 
fallen  to  her  in  case  the  conveyance  had  been  made  to  her  husband 
instead  of  the  colorable  device  which  held  the  actual  seizin  from 

Thust.— Nominal,  Bight  of  Cestui  Que  Trust  to  Convey  .—  Wife's  Right* 
en  her  Surviving  Htm. — A.  purchased  land,  paying- for  it,  and  had  it 
conveyed  to  B.,  hia  son,  subject  to  a  life  estate  in  himself,  B.  to 
have  and  hold  it  upon  trust,  via.  ?  To  enter  and  take  possession  of 
and  rent  or  farm  the  land,  and  as  soon  as  could  conveniently  be 
done,  to  sell  and  convey  it  to  such  person,  and  on  such  terms  and 
for  such  price  as  be,  B.,  deomod  meet,  and  oat  of  tho  not  proceeds 
to  first,  pay  A.'s  widow,  if  he  left  one,  a  certain  sum,  and  the  residue 
he,  B.,  should  divide  equally  among  such  children  of  A.  (including 
B.)  as  might  be  living  at  the  timo  of  the  distribution.  If  a  child  of 
A.  died  leaving  issue,  such  issue  was  to  receive  its  parent's  share. 
At  any  time  A.  had  the  right  to  require  B.  to  join  in  a  deed  with 
him  in  order  to  sell  and  convey  the  land  in  fee  to  any  person  upon 
Bach  terms  and  use  as  he.  A.,  should  direct,  and  B.  was  required  to 
render,  pay  over  and  deliver  to  A.  all  money  and  securities  received 
on  the  sale. 

Meld,  That  A.  had  in  himself  the  legal  fee  to  the  land  charged  only 
with  a  trust,  which,  during  his  life,  could  he  executed  fully  by  the 
Signing  of  a  deed  to  a  purchaser  from  the  cestui  que  fruit,  A. ;  and 
which  trust  had  no  validity,  the  trustee  possessing  only  a  naked  or 
nominal  title  which  did  not  impair  the  full  ownership  of  A.  and  bis 
right  to  dispose  of  the  land;  and  that  A.'s  wife,  on  A.'s  death,  wa* 
entitled  to  a  one-third  interest  therein. 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Brick  and  \V.  Funk,  for  appellant. 

A.  Anderson  and  L.  Hubbard,  for  appellees. 
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Hackney,  J. — In  the  year  1881  Daniel  B.  Stroup  and 
the  appellant  were  husband  and  wife,  and  that  relation 
continued  until  he  died  intestate  in  the  year  1892,  leav- 
ing surviving  him  the  appellant  and  the  appellees  aa  his 
widow  and  only  heirs  at  law. 

In  January,  1881,  he  owned,  in  fee-simple,  a  tract  of 
land  in  St.  Joseph  county,  which  he  sold  for  $6,400,  his 
wife,  the  appellant,  joining  in  the  conveyance.  Later, 
and  in  the  same  month,  he  purchased  another  tract  of 
land  in  said  county,  for  the  consideration  of  $12,940.73, 
which  sum  was  paid  by  him,  though  $3,940.73  was  paid 
after  said  purchase  and  from  the  earnings  of  said  tract.  ' 
The  deed  conveying  the  tract  so  purchased  was,  at  his 
direction,  so  made  as  to  convey  the  fee  to  the  appellee 
Daniel  F.  Stroup,  subject  to  a  life  estate  in  said  Daniel 
B.  Stroup,  and  "to  have  and  to  hold  the  same  unto  the 
said  Daniel  F.  Stroup  and  his  executors,  to  his  and  their 
issue  forever,  upon  the  trust  following:  That  is  to  say, 
the  said  Daniel  F.  Stroup  and  his  heirs  and  executors  in 
trust  are,  on  the  commencement  of  said  trust  estate,  to 
enter  on  and  take  possession  of  and  rent  or  farm  said 
land  to  the  best  possible  advantage,  and  as  soon  as  can 
be  consistently  done  shall  sell  and  convey  said  land  to 
such  person  or  persons,  and  on  such  terms,  and  for  such 
price  or  prices  as  to  him  and  them  shall  seem  meet, 
either  at  public  or  private  sale,  with  or  without  notice 
thereof,  and  of  the  net  proceeds  of  such  sale  shall  first 
pay  the  widow  of  said  Daniel  B.  Stroup,  if  he  leaves  one 
surviving  him,  the  sum  of  one  thousand  ($1,000)  dol- 
lars; and  the  residue  of  said  net  proceeds,  he,  or  they 
shall  divide  equally  among  such  children  of  said  Daniel 
B.  Stroup  (including  said  Daniel  F.  Stroup,  if  he  be 
then  living),  as  may  be  living  at  the  time  of  such  dis- 
tribution: Provided,  that  if  either  be  dead  leaving  issue 
them  surviving,  the  issue  of  such  deceased  child  shall 
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take  auch  decedent's  share:  Provided,  however,  that  if, 
at  any  time  during  the  life  of  Daniel  B.  Stroup,  he,  the 
said  Daniel  B.  Stroup,  shall  request  the  said  trustee,  and 
shall  join  in  a  deed  therefor,  the  said  trustee  shall  sell 
and  convey  said  land  in  fee  to  such  person  or  persons, 
and  upon  such  terms  and  uses  as  the  said  Daniel  B. 
Stroup  shall  direct,  and  shall  render  and  pay  over  and 
deliver  to  such  Daniel  B.  Stroup  all  money  and  securities 
received  on  such  sale." 

The  appellant,  claiming  as  widow  the  one-third,  in 
fee,  of  the  lands  so  purchased,  sued  the  appellees  in 
three  paragraphs  of  complaint  seeking  to  quiet  title 
against  the  claim  of  the  appellees  as  to  said  interest. 

Each  paragraph  alleges  the  foregoing  facts,  and  the 
additional  facts  that  the  said  Daniel  B.  Stroup,  in  caus- 
ing said  lands  so  purchased  to  be  conveyed  to  Daniel  F. 
Stroup,  desired  and  intended  to  cut  off  any  claim  by  the 
appellant  to  an  interest  in  said  lands  as  his  wife  and  as 
his  widow,  and  that  said  lands,  at  the  death  of  her  hus- 
band, were  of  the  value  of  fifteen  thousand  dollars. 

The  first  paragraph  alleged  that,  with  this  purpose  in 
view,  the  decedent  fraudulently  sold  said  tract,  so  first 
owned  by  him,  and  enticed  the  appellant  to  join  in  the 
conveyance  thereof  and  with  the  same  purpose,  and  in- 
tending to  defraud  the  appellant  of  an  inchoate  interest 
in  said  lands  so  purchased,  caused  the  same  to  be  con- 
veyed, as  aforesaid,  without  her  knowledge  or  consent. 

The  second  paragraph  differs  from  the  first  in  that  it 
does  not  charge  a  fraudulent  intent  in  selling  said  tract 
so  first  owned  by  the  decedent. 

The  third  paragraph  differs  from  the  second  only  in 
its  allegation  that  she  signed  the  deed  to  the  land  con- 
veyed by  her  husband,  "with  the  understanding  and  ex- 
pectation from  her  husband,  through  his  representation 
at  the  time,  that  he  would  buy  other  real  estate  with  the 
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*  *  proceeds  of  the  sale  of  the  same,  in  which  ahe  would 
have  her  one-third  interest." 

To  these  several  paragraphs  of  complaint  the  circuit 
court  sustained  the  appellees'  demurrer  for  want  of  suf- 
ficient facts,  and  this  ruling  is  the  question  for  review. 

In  support  of  the  ruling  of  the  lower  court,  appellee's 
learned  counsel  insist  that  there  are  no  allegations  of 
actual  or  positive  fraud,  without  which  the  complaint 
should  be  held  insufficient;  that  the  suit  does  not  attack 
the  conveyance  in  which  the  appellant  joined,  and 
alleges  no  actual  fraud  in  procuring  her  to  so  join,  and 
in  consequence,  the  act  of  purchasing  other  lands,  and 
causing  them  to  be  conveyed  as  alleged,  was  but  the  dispo- 
sition of  personal  property  upon  which  there  was  no  legal 
restraint  by  an  interest  of  the  appellant  in  lieu  of  dower, 
and  that  the  husband  never  having  been  seized  of  the 
lands  in  suit,  the  wife  could  have  had  no  inchoate  inter- 
est therein,  and  would  take  nothing  therefrom  as  widow. 

It  is  true  that  ordinarily  the  facts  constituting  the 
alleged  fraud  must  be  pleaded,  and  not  supplied  by 
epithets.  Curry  v.  Keyser,  30  Ind.  214;  Bodkin  v. 
Merit,  102  Ind.  293. 

This  rule  would  defeat  the  allegation  of  fraudulent 
enticement  to  the  appellant  to  join  in  the  conveyance, 
but  if  it  can  be  maintained  that  an  investment  of  per- 
sonal assets  in  lands  (the  title  to  which  is  taken  in  the 
name  of  another  but  colorably,  and  is  in  fact  held  to  the 
use  and  benefit  of  the  husband,  with  intent  to  defeat 
any  claim  of  the  wife  to  an  interest  by  virtue  of  her 
marital  relation  or  as  widow ) ,  is  fraudulent  as  against  such 
wife  or  widow,  then  the  complaint  is  sufficient  in  plead- 
ing such  facts.  Indeed,  it  would  be  difficult  to  conceive 
acts  more  positive  than  those  alleged,  and  at  the  same 
time  consistent  with  the  design  alleged.  It  would  re- 
quire no  sharp  practice  in  making  the  purchase,  and  no 
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stratagem  to  induce  the  son  to  take  a  trust  which  was  for 
his  possible  future  benefit.  But  if  either  or  both  were 
alleged,  we  are  unable  to  see  how  they  would  add  to  the 
fraudulent  character  of  the  imposition  upon  the  wife. 
In  North  Carolina  and  in  Tennessee  there  are  statutes 
forbidding,  and  rendering  fraudulent,  the  transfers  of 
property  with  intent  to  defeat  dower.  In  those  States  it 
has  been  held  that  if  the  disposition  is  not  meant  to  be 
simply  what  it  purports  to  be,  but  if  the  donor  intended 
that  it  should  not  interfere  with  his  own  enjoyment,  but 
should  hinder  that  of  his  wife,  it  would  amount  to  the 
fraud  contemplated  by  the  statutes.  Littleton  v.  Littleton, 
1  Dev.  A  Batt.  L.  327;  Brewer  v.  Connell,  11  Hump. 
500;  14  Cent.  L.  J.  102. 

If  the  same  disposition  may  be  held  fraudulent  in  the 
absence  of  a  statute,  which,  under  the  statutes  referred 
to,  is  fraudulent,  there  is  no  reason  supporting  the  propo- 
sition that  more  positive  acts  are  essential  to  the  crea- 
tion and  working  of  the  fraud.  In  Cent.  L.  J.,  aupra, 
Judge  Thompson  states  the  rule  as  follows: 

"The  books  furnish  a  conclusive  test  by  which  to  de- 
termine whether  such  a  disposition  is  or  is  not  good 
as  against  the  wife's  claim  for  dower.  Was  the  disposi- 
tion such  as  to  cut  off  the  seizin  of  the  husband,  and  at 
the  same  time  to  reserve  to  him  the  use  of  the  property 
during  his  life,  and  to  dispose  of  it  absolutely,  to  the  ex- 
clusion of  the  rights  of  his  wife  upon  his  death?  In 
other  words,  was  it  testamentary  in  its  nature — did  it  op- 
erate substantially  as  a  will  could  have  operated?  Where 
this  appears,  I  apprehend  that  all  speculations  about  the 
motive  or  intent  of  the  husband  are  idle;  the  law  will 
conclusively  affix  to  his  act  a  fraudulent  intent." 

We  have  no  doubt  that  the  facts  are  sufficiently  pleaded 
to  present  the  question  as  to  the  validity  of  the  transaction 
as  affecting  the  interests  of  the  appellant  in  the  lands 
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purchased.  It  is  probably  true  that  at  the  time  of  the 
purchase  there  was  no  restriction  upon  the  right  of  the 
husband  to  make  complete  disposition  of  his  personal 
property  by  gift,  destruction,  or  other  means,  and  that 
such  disposition  would  not  affect  any  vested  or  inchoate 
interest  of  the  wife  in  such  property.  It  is  sufficient  to 
say,  however,  that  the  question  is  not  so  much  one  of 
the  disposition  of  personal  property  as  it  is  one  of  the 
fraudulent  covering  of  an  ownership  of  real  estate.  Here 
the  husband  purchased  and  paid  the  full  consideration 
for  the  lands  in  question;  he  reserved  to  himself  not 
only  a  life  estate,  under  which  he  enjoyed  the  full  uses 
of  the  lands,  but  he  reserved  such  absolute  dominion 
over  the  fee  as  to  stay  the  operation  of  the  colorable 
trust  until  after  his  death,  and  to  control,  without  limi- 
tation or  restriction,  the  sale  of  the  fee,  and  the  proceeds 
of  the  sale,  it  was  carefully  provided,  should  return  to 
him.  A  mere  statement  of  the  transaction  discloses 
more  than  a  life  estate  in  the  husband,  more  than  a 
mere  equity  in  the  fee,  and  at  least  a  legal  fee  charged 
only  with  a  trust  which,  during  the  life  of  the  husband, 
was  executed  fully  by  the  signing  of  a  deed  to  a  pur- 
chaser from  the  cestui  que  trust,  the  husband  and  father. 
Such  a  trust  has  no  validity  and  the  trustee  possesses 
only  a  naked  or  nominal  title,  which  does  not  impair 
the  full  ownership  of  the  cestui  que  trust  or  beneficiary. 
This  conclusion  is  sustained  by  the  statute  and  needs  no 
resort  to  the  adjudications.  R.  S.  1894,  section  3403 
(R.  S.  1881,  section  2981),  provides  that  "a  conveyance 
or  devise  of  lands  to  a  trustee,  whose  title  is  nominal 
only,  and  who  has  no  power  of  disposition  or  manage- 
ment of  such  lands,  is  void  as  to  the  trustee,  and  shall 
be  deemed  a  direct  conveyance  or  devise  to  the  bene- 
ficiary." 

Leaving  out  of  view,  for  the  moment,  the  element  of 
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the  deed  directing  disposition  of  the  property  after  the 
death  of  Daniel  6.  Stroup,  we  have  no  doubt  that  he  was 
the  only  beneficiary  and  possessed  full  power  of  disposi- 
tion and  management,  and  that  the  named  trustee  had 
no  such  power  and  possessed  but  a  nominal  title. 

Gaylord  v.  Dodge,  31  Ind.  41,  was  a  suit  by  a  widow 
to  enforce  her  claim,  as  widow,  to  one-third  of  certain 
lands  purchased  by  her  husband  and  conveyed  by  hia 
vendor,  without  condition  or  limitation,  to  her  stepson. 
By  independent  express  trust,  the  grantee  agreed  to  hold 
the  lands  in  trust  for  and  to  convey  absolutely  to  certain 
other  children  of  the  husband  upon  request  of  the  donor. 
The  claim  was  defeated  upon  the  ground  that  there  was 
no  trust  created  in  favor  of  the  donor;  that  the  children 
took  the  fee  under  the  deed  coupled  with  said  trust,  and 
that  therefore  the  husband  was  not  at  any  time  seized  in 
fee  and  had  no  equitable  interest  at  the  date  of  his  death, 
the  conveyance  by  the  trustee  to  the  children  having 
been  executed. 

If  the  converse  of  this  holding  can  be  maintained,  and 
we  have  no  doubt  that  it  can,  the  presence  of  a  trust  in 
favor  of  the  donor  under  which  no  estate  was  vested  in 
another,  and  the  absolute  power  of  disposition  and  man- 
agement were  reserved  to  him,  the  statute  would  operate 
on  the  conveyance  itself  and  execute  the  use,  by  declar- 
ing the  conveyance  void  as  to  the  trustee,  and  as  directly 
vesting  title  in  the  beneficiary. 

The  trust,  as  created,  gave  no  present  interest  or  title 
to  the  appellees,  no  right  enforceable  against  Daniel  B. 
Stroup  in  his  lifetime,  no  property  right  then  the  sub- 
ject of  sale  and  conveyance,  no  interest  not  completely 
subject  to  the  control,  even  to  the  extent  of  revocation 
by  him  in  case  he  should  desire  to  sell  the  property.  As 
to  the  appellees,  by  the  expressed  conditions  of  the  trust, 
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the  trust  interest  did  not  commence  or  arise  until  the 
death  of  their  father,  he  not  then  having  sold  the  land. 

The  deed  in  question  differs  from  those  in  Spencer  v. 
Robbins,  106  Ind.  580,  and  Cates  v.  Gates,  135  Ind.  272, 
where  the  deeds  directly  and  unequivocally  conveyed  a 
fee  to  the  grantee  and  followed  the  language  of  the 
grant  with  words  held  simply  to  postpone  the  enjoyment 
of  the  fee  until  after  the  death  of  the  grantor.  Here  we 
have  no  grant  to  the  appellees  upon  a  condition  post- 
poning the  enjoyment  of  the  estate  granted,  but  we  have 
a  grant  to  a  trustee  whose  primary  cestui  que  trust  is  the 
father,  and  the  condition  is  a  part  of  the  trust  and  post- 
pones ownership  and  title  until  after  the  death  of  the 
father,  he  not  then  having  sold  the  land. 

"An  instrument,  having  otherwise  the  formalities  of 
a  deed,  will  be  construed  to  operate  as  a  deed,  whenever 
it  appears  therefrom  that  it  was  the  intent  of  the  maker 
to  convey  any  estate  or  interest  whatever,  to  vest  upon 
the  execution  of  the  paper.  If,  however,  it  appears  that 
all  the  estate  which  it  was  the  purpose  to  convey  was  re- 
served to  the  grantor  during  his  life,  and  the  deed  was 
only  to  take  effect  upon  the  death  of  the  grantor,  it  will 
be  construed  to  be  testamentary  in  its  character. "  Spen- 
cer v.  Bobbins,  supra;  Wall  v.  Wall,  30  Misa.  91;  19 
Cent.  L.  J.  46;  Leaver  v.  Gauss,  62  Iowa,  314;  Turner  v. 
Scott,  51  Penn.  St.  126. 

In  19  Cent.  L.  J.  46  will  be  found  an  extended  collec- 
tion of  the  cases  upon  the  subject  of  deeds  of  a  testa- 
mentary character,  and  there,  as  in  the  cases  we  have 
cited,  it  is  clearly  and  firmly  settled  that  the  pivotal 
question  is  the  intention  of  the  grantor.  If  to  postpone 
title  and  enjoyment  until  after  his  death,  it  is  testa- 
mentary; if  to  confer  title  and  postpone  the  enjoyment 
thereof,  it  is  a  deed.  Under  the  allegations  of  the  com- 
plaint before  us,  and  upon  the  face  of  the  deed,  it  was 
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manifest  that  the  intention  of  Daniel  B.  Stroup  was  to 
reserve  all  title,  power  of  disposition,  and  management 
to  himself,  and  to  provide  for  a  disposition  of  the  prop- 
erty upon  his  death.  The  conveyance  was  what  some 
of  the  judges  have  called  "a  will  in  disguise."  It  is 
unnecessary  to  decide  whether,  as  a  will,  it  is  valid  and 
effective  to  devise  any  part  of  the  lands  to  the  appellees. 
When  we  have  found  that  as  a  deed  it  conveyed  no  in- 
terest to  them,  and  that  under  the  statute  of  trusts  and 
uses  the  deed  is  "deemed  a  direct  conveyance"  to  Daniel 
B.  Stroup,  we  have  met  the  most  serious  objection  to 
the  complaint,  namely:  that  he  never  became  seized  and 
no  interest  existed  to  which  the  widow's  marital  rights 
could  attach.  Absolute  seizin,  during  coverture,  is  not 
always  necessary  to  the  enforcement  of  the  widow's  in- 
terest. 

The  statute  creating  the  interest,  R.  S.  1894,  section 
2652;  R.  S.  1881,  section  2491,  provides  that  "A  sur- 
viving wife  is  entitled,  "  *  to  one-third  of  all  the 
real  estate  of  which  her  husband  may  have  been  seized 
in  fee-simple  at  any  time  during  the  marriage,  and  in 
the  conveyance  of  which  she  may  not  have  joined,  in 
due  form  of  law,  and  also  of  all  lands  in  which  her  hus- 
band had  an  equitable  interest  at  the  time  of  his  death. 

*  •  "  "  If  the  reservations  of  the  deed  in  question 
did  not,  by  the  aid  of  the  statute  of  trusts  and  uses,  arise 
to  the  force  of  an  estate  in  fee-simple,  he  certainly  held, 
by  virtue  of  such  reservations,  an  equitable  interest  at 
the  time  of  his  death.  As  we  have  shown,  he  paid 
the  purchase-money,  and  held,  by  the  express  provisions 
of  the  trust,  the  uncontrolled  power  of  sale  to  his  own 
use  and  benefit,  and  if  the  fee  had  been  nominally  in 
the  trustee,  that  power  of  sale  to  his  exclusive  use  was 
enforcible  in  a  court  of  chancery  to  the  utter  destruction 
of  such  nominal  fee,  and  its  full  results  inure  to  the 
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benefit  of  Daniel  B.  Stroup.  If,  however,  this  equitable- 
interest,  held  by  him  at  the  time  of  his  death,  was  not 
of  that  character  contemplated  by  the  statute  last  cited, 
it  at  least  illustrates  the  proposition  that  an  absolute 
seizure,  is  not  in  all  cases  indispensable.  Another  illus- 
tration of  this  proposition  is  found  in  those  cases  which 
hold  that  conveyances  in  anticipation  of  marriage,  and 
intended  to  defeat  dower,  are  void.  Dearmond  v.  Dear- 
mond,  lOInd.  191;  Swaine  v.  Perine,  5  Johnson 'sCh.  482; 
Kelly  v.  McOratk,  70  Ala.  75;  Petty  v.  Petty,  4  B.  Mon. 
215;  Jones  v.  Jones,  64  Wis.  301;  Lake  v.  Nolan,  (Mich.) 
45  N.  W.  Rep.  376;  Youngs  v.  Garter,  10  Hun,  194,  14 
Cent.  L.  J.  102;  Boone  Real  Property,  section  56;  Tiede- 
man  Real  Property,  section  126. 

The  last  named  author,  section  121,  says:  ■  "In 
order  that  the  dower  can  attach,  the  husband  must  be 
seized  of  an  estate  of  inheritance  during  coverture. 
But  for  this  purpose  it  is  not  necessary  that  the  husband 
should  have  the  actual  corporeal  seizin.  Seizin  in  law, 
with  a  present  right  to  actual  seizin,  would  be  sufficient." 
Mann  v.  Edson,  39  Me.  25;  Atwood  v.  Atwood,  22  Pick. 
283;  Dunham,  v.  Osborn,  1  Paige  635;  Thompson  v. 
Thompson,  10  Ired.  133;  Mclntire  V.  Mclntire,  47  Hun, 
289. 

What  we  have  said  as  to  the  effect  of  the  statute  of 
trusts  in  its  operation  upon  the  deed  in  question 
would  be  sufficient  for  the  purposes  of  this  case, 
and  would  secure  the  claim  of  the  plaintiff,  but 
we  may  add  that  while  the  authorities  are  in  conflict, 
the  weight  of  authority  is  certainly  in  support  of 
the  conclusion  that  where  the  husband,  intending  to  de- 
teat  the  claim  of  his  wife  to  dower,  secures  a  conveyance 
of  lands,  purchased  by  him,  to  be  made  but  colorably  to 
another,  and  securing  to  himself  the  full  use,  control  and 
disposition  of  the  property,  such  conveyance  is  fraudu- 
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lent  as  against  the  wife,  and  she  may,  before  or  after  his 
death,  recover  that  part  of  the  lands  which,  under  the 
law,  would  have  fallen  to  her  in  case  the  conveyance  had 
been  to  her  husband  instead  of  by  the  colorable  device 
which  held  the  actual  seizin  from  him.  McQee  v.  Mc~ 
Gee,  4  Ired.  (N.  C.)H)5;  Dunnock  v.  Dunnock,  3  Md.  Ch. 
140;  Rays  v.  Henry,  1  Md.  Ch.  337;  Creceliua  v.  Horat, 
4  Mo.  419;  Buzich  v.  Busick,  44  Iowa,  259;  Thayer  v. 
Thayer,  14  Vt.  107;  Sanborn  v.  Lang,  41  Md.  107;  Oil- 
son  v.  Hutchinson,  120  Mass.  27;  Babbitt  v.  Qaither,  8 
Atl.  Rep.  744;  Tucker  v.  Tucker,  29  Mo.  350;  Stone  v. 
Stone,  18  Mo.  389;  Jenny  v.  Jenny,  24  Vt.  324. 

In  our  judgment,  the  facts  stated  in  each  paragraph 
of  the  complaint  stated  a  cause  of  action,  and,  if  proven, 
would  entitle  the  appellant  to  the  relief  prayed. 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
with  instructions  to  overrule  the  demurrer  to  said  com- 
plaint. 

Howard,  J.,  did  not  participate. 
Filed  Feb.  19,  1895. 


No.  16,419. 

Needham  et  al.  v.  Weight  et  al. 

Abatrmrnt  — Form  of  Flea.— Effect.— A  plea  in  abatement  is  merely 

a  denial  ol  the  right  of  the  plaintiff  to  bring  and  maintain  the  pres- 

■jgl  ent  suit,  and  necessarily  amounts  to  a  tacit  admission  of  the  cause 

M  of  action. 

JJJ  Sams.— Certainty  of  Flea.- -Anticipating  Reply  to  Plea.— A  plea  in  abate- 

ment moat  be  certain  in  intent  in  every  particular,  and  it  requires 
the  utmost  fullness  and  particularity  of  statement,  as  well  as  the 
highest  attainable  accuracy  and  precision,  leaving  nothing  to  be 
supplied  by  intendment  or  construction.  The  pleader  must  not  only 
answer  fully  what  is  necessary  to  be  answered,  but  must  also  an* 
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ticipate  and  exclude  all  such  aupposable  matter  as  would,  if  alleged 
on  the  opposite  aide,  defeat  his  plea. 

Sakb.— Another  Suit  Pending  on  Same  Cause  of  Action.— To  constitute 
a  good  plea  in  abatement  on  the  ground  that  another  cause  is  pend- 
ing, it  must  be  made  to  appear  that  the  suit  pending  is  for  the  same 
identical  cause  of  action  as  that  in  which  the  plea  is  interposed,  and 
that  it  is  between  the  same  parties  or  their  privies. 

Partnership.— Sight  of  Survivors  on  Death  of  a  Member. — The  surviv- 
ing partners,  on  the  death  of  one  member  of  the  partnership,  are 
the  only  persons  who  have  a  right  to  close  up  the  business  of  the 
partnership,  to  collect  its  assets  and  to  bring  salts  to  enforce  its 

Same.— Death  of  Member.— Effect.—  The  death  of  a  member  of  &  part- 
nership  has  the  effect  to  dissolve  it. 

Same. — Assignment  for  Benefit  of  Creditors  by  Individual  Partner. — An 
assignment  for  the  benefit  of  his  creditors  by  a  member  of  a  part- 
nership, of  all  his  individual  property,  does  not  deprive  the  part- 
nership of  the  right  to  control  its  assets. 

Same. ■ -Surviving  Partners.— Relationship  to  Each  Other.— Possession  of 
Assets. —Distribution. — Case  Disapproved. —  Surviving  partners  are 
nearer  joint  tenants  than  tenants  in  common.  They  are  trustees  for 
winding  np  the  affaire  of  the  partnership,  and  they  have  the  right  of 
possession  of  all  the  firm  property  pending  settlement.  After  pay- 
ment of  all  the  obligations  of  the  firm,  the  residue  of  the  assets  is 
distributed  among  the  several  surviving  members  and  the  repre- 
sentatives of  the  deceased  members.  Stair  v.  Richardson,  108  Ind. 
429,  disapproved. 

Sake.— Surviving  Partners.— Receiver.— Possession.— It  is  only  after  the 
appointment  of  a  receiver  that  the  settlement  of  the  partnership  af- 
fairs can  be  taken  out  of  the  hands  of  the  surviving  partners. 

AssroNMENT  fob  Benefit  o*  Ckeditohs. — Receiver's  Right  to  Posses- 
sion.— A  receiver  appointed  for  a  partnership  before  such  partner- 
ship makes  an  assignment,  has  the  right  of  possession  of  the  firm 
assets  as  against  the  assignee. 

From  the  Marion  Circuit  Court. 

8.  Claypool,  W.  A.  Ketcham,  C.  MartindaU  and  S.  M. 
Skepard,  for  appellants. 

/.  M.  Butler,  Sr.,  J.  M.  Butler,  Jr.,  and  A.  H.  Snow, 
for  appellees. 

Howabd,  J. — The  facts  and  events  leading  up  to  the 
bringing  of  this  action  are  substantially  the  same  as 
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those  upon  which  was  founded  the  case  of  Rand,  Bee.,  v. 
Wright,  141  Ind.  226. 

As  appears  from  that  case,  certain  persons  constituting 
the  Indiana  Banking  Company,  entered  into  written 
articles  of  agreement,  forming  a  copartnership  under  the 
name  and  style  of  the  Indiana  Banking  Company,  for 
the  purpose  of  carrying  on  the  business  of  banking  in 
the  city  of  Indianapolis  for  the  period  of  five  years  from 
the  first  day  of  March,  1875,  with  a  proviso  that  the  life 
of  the  partnership  might,  at  the  end  of  that  time,  be  ex- 
tended; that  by  other  articles  of  agreement  the  partner- 
ship was  so  extended  for  two  years  from  the  first  day  of 
March,  1880;  that  one  of  the  partners  died  in  March, 
1881,  and,  in  accordance  with  the  terms  of  the  articles 
of  agreement,  the  widow  of  the  deceased  partner  took  his 
place  in  the  firm;  that  another  of  the  partners  retired  in 
February,  1882,  at  which  time  the  remaining  partners, 
together  with  the  widow  of  the  deceased  partner,  entered 
into  a  new  copartnership,  which  latter  continued  from 
March  1,  1882,  until  August,  1883,  when  the  company 
became  insolvent,  and,  in  a  suit  brought  by  one  of  the 
partners  to  wind  up  the  business,  a  receiver  was  ap- 
pointed. 

It  also  appears  from  thecaseof  Rand,  Rec.,v.  Wright, 
svpra,  that  in  February,  1878,  during  tbeperiod  of  original 
partnership,  purchase  was  made  from  appellees  by  the 
banking  company  of  certain  capital  stock  of  the  First 
National  Bank  of  Indianapolis,  No.  55;  in  which  tran- 
saction, it  is  alleged  in  the  complaints  in  both  cases,  a 
fraud  was  practiced  by  appellees  upon  said  company, 
which  alleged  fraud  is  the  foundation  of  the  cause  of 
action  in  this  case,  as  it  was  in  the  other. 

The  action  in  the  case  at  bar  was  brought  by  appel- 
lants as  surviving  partners  of  the  original  copartner- 
ship, established  in  1875;  the  cause  of  action,  if  any, 
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having  accrued  during  the  term  of  that  partnership,  and 
in  its  favor. 

To  the  complaint  alleging  the  facts  upon  which  the 
claim  is  based,  the  appellees  filed  four  pleas  in  abate- 
ment; to  the  first,  third  and  fourth  of  which  pleas,  de- 
murrers for  want  of  facts  were  overruled;  and  to  the 
second  of  which  a  demurrer  for  want  of  facts  was  sus- 
tained. The  overruling  of  the  demurrers  to  the  first, 
third  and  fourth  pleas  in  abatement  is  assigned  as  error. 

Afterwards  issues  were  joined  on  the  first,  third  and 
fourth  pleas  in  abatement,  and  the  cause  was  submitted 
to  the  court  for  trial.  There  was  a  special  finding  and 
conclusions  of  law  on  which  judgment  was  entered 
abating  the  action. 

Errors  are  assigned  on  the  conclusions  of  law,  and 
also  on  the  overruling  of  a  motion  for  a  venire  de  novo, 
and  a  motion  for  a  new  trial. 

The  second  conclusion  of  law  was:  "That  from  the 
first  day  of  March,  1875,  to  the  first  day  of  March,  1882, 
the  firm  conducting  the  business  under  the  style  of  the 
'Indiana  Banking  Company,'  was,  in  fact,  the  same 
firm,  and  a  practical  continuation  of  the  identical  part- 
nership." 

To  this  conclusion  the  appellees  excepted,  and  they 
have  assigned  cross-error  thereon. 

As  we  view  the  case,  however,  we  are  of  opinion  that 
it  may  best  be  determined  on  a  consideration  of  the 
ruling  of  the  court  in  sustaining  the  first,  second,  and 
third  pleas  in  abatement. 

While  a  plea  in  bar  is  a  denial  of  the  existence  of  the 
alleged  cause  of  action  itself,  a  plea  in  abatement  is 
merely  a  denial  of  the  right  to  bring  the  present  suit. 
The  plea  in  abatement  amounts  therefore  to  a  tacit  ad- 
mission of  the  cause  of  action;  it  is  a  dilatory  plea. 
Vol.  140—13 
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In  1  Chitty  PI.  462  (16th  Am.  ed),  it  is  said:  "The 
criterion  or  leading  distinction  between  a  plea  in  abate- 
ment and  a  plea  in  bar  is,  that  the  former  mast  not  only 
point  out  the  plaintiff's  error,  but  must  show  him  how 
it  may  be  corrected,  and  furnish  him  with  materials  for 
avoiding  the  same  mistake  in  another  suit  in  regard  to 
the  same  cause  of  action;  or,  in  technical  language, 
must  give  the  plaintiff  a  better  writ." 

It  is  further  said  in  the  same  authority,  p.  473,  that: 
"As  pleas  in  abatement  do  not  deny,  and  yet  tend  to 
delay  the  trial  of  the  merits  of  the  action,  great  accuracy 
and  precision  are  required  in  framing  them.  They  should 
be  certain  to  every  intent,  and  be  pleaded  without  any 
repugnancy." 

In  Stephen  Fl.  352  (9th  Am.  ed.),  it  is  said  that  dila- 
tory pleas  "are  regarded  unfavorably  by  the  courts,  as 
having  the  effect  of  excluding  the  truth;"  and  therefore 
that  they  "must  be  certain  in  every  particular;  which 
seems  to  amount  to  this,  that  they  must  meet  and  re- 
move by  anticipation  every  possible  answer  of  the  adver- 
sary." And  at  p.  431,  it  is  said  in  the  same  work: 
"The  plea  must,  at  the  same  time,  correct  the  mistake, 
so  as  to  enable  the  plaintiff  to  avoid  the  same  objection 
in  framing  his  new  writ  or  declaration." 

In  Gould  PL,  sections  52,  57,  58,  59,  in  speaking  of 
the  certainty  required  in  pleas  in  abatement  and  other 
dilatory  pleas,  the  rule  is  stated  even  more  strongly: 
"Certainty  of  this  sort,  or  'to  a  certain  intent  in  every 
particular,'  requires  the  utmost  fullness  and  particularity 
of  statement,  as  well  as  the  highest  attainable  accuracy 
and  precision,  leaving,  on  the  one  hand,  nothing  to  be 
supplied  by  intendment  or  construction;  and  on  the 
other,  no  supposable  special  answer  unobviated.  The 
rule  requiring  this  degree  of  certainty,  is  a  rule  not  of 
'construction'  only,  but  also  of  'addition;'  that  is,  it  re- 
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quires  the  pleader,  not  only  to  answer  fully  what  is 
necessary  to  be  answered;  but  also  to  anticipate  and  ex- 
clude all  such  Bupposable  matter,  as  would,  if  alleged  on 
the  opposite  side,  defeat  his  plea." 

The  rule  as  thus  given  by  the  text  writers  is  followed 
in  this  State.  Board,  etc.,  v.  Lafayette,  etc.,  R.  B.  Co., 
50  Ind.  85  (117);  Kelley  v.  State,  53  Ind.  311  (312). 
See,  also,  1  Am.  and  Eng.  Encyc.  of  Law  11,  and  notes. 

The  first  plea  in  abatement,  in  the  case  under  con- 
sideration, is  that  another  suit  baaed  on  the  same  cause 
of  action  was  pending  in  the  Marion  Superior  Court  at 
the  time  of  bringing  this  suit. 

To  constitute  a  good  answer  of  another  cause  pending, 
it  must  appear  that  the  suit  pending  is  for  the  same 
identical  cause  of  action  as  that  in  which  the  answer  is 
interposed,  and  that  it  is  between  the  same  parties  or 
their  privies.  Keltey  v.  Ward,  16  Abb.  Pr.  98;  32  How. 
Pr.  618;  Eaire  v.  Baker,  5  N.  Y.  357;  Qoddard  v.  Ben- 
son, 15  Abb.  Pr.  191;  Bourland  v.  Nixon,  27  Ark.  315; 
1  Chitty  PL,  notes,  470.  See,  also,  Loyd  v.  Reynolds,  29 
Ind.  299;  Dawson  v.  Vaughan,  42  Ind.  395;  Bryan  v. 
Scholl,  109  Ind.  367. 

The  other  suit  which  this  plea  alleges  was  pending 
when  this  suit  was  brought,  is  that  of  Rand,  Bee.,  v. 
Wright,  supra. 

In  that  suit,  it  will  be  remembered,  the  receiver  was 
appointed  for  the  last  Indiana  Banking  Company,  or- 
ganized in  pursuance  of  the  articles  of  agreement  made 
in  February,  1882. 

The  plaintiffs  in  the  suit  at  bar  are  the  surviving  part- 
ners of  the  First  Indiana  Banking  Company,  organized 
in  pursuance  of  the  articles  of  agreement  made  in  1875. 
The  first  plea  in  abatement  does  not  show  by  direct  aver- 
ment that  the  cause  of  action  in  this  suit,  and  which  ac- 
crued in  1878,  during  the  first  partnership,  and  in  favor 
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of  that  partnership,  ever  passed  to  the  company  organ- 
ized in  February,  1882,  and  in  which  the  receiver  was 
appointed.  That  at  least  a  second  partnership,  if  no 
more,  was  formed  appears  from  the  plea  itself. 

The  death  of  Morrison,  one  of  the  original  partners,  in 
March,  1881,  is  alleged,  which  death,  in  law,  worked  a 
dissolution  of  the  original  firm,  and  in  February,  1882, 
another  partner,  Miller,  sold  his  interest  to  the  remain- 
ing partners.  At  the  same  date  Mary  Morrison  bought 
an  interest  in  the  firm  and  became  a  partner.  It  is  clear, 
then,  from  the  plea,  that  one  partnership  was  dissolved 
by  the  death  of  a  partner  in  March,  1881,  and  that  an- 
other partnership  was  formed  in  February,  1882. 
Whether  the  cause  of  action  in  question  was  transferred 
to  the  new  firm  as  an  asset,  or  whether  it  remained  the 
individual  property  of  the  living  members  of  the  old  firm 
and  the  legal  representatives  of  the  deceased  member,  or 
whether,  finally,  it  vested  in  the  surviving  partners  of 
the  old  firm,  does  not  appear  from  the  plea  with  that 
certainty  which  we  have  seen  is  necessary  in  a  plea  of 
abatement. 

By  one  averment  in  the  plea  it  is  said:  "That  on  or 
about  March  15,  1881,  William  H.  Morrison  died,  being 
a  partner  of  said  firm  at  the  time  of  his  death;  that  after 
the  death  of  said  Morrison  said  banking  business  was 
continued  without  any  settlement  thereof." 

If  that  be  true,  the  appellants,  the  surviving  partners 
of  the  firm,  as  it  existed  at  the  death  of  William  H.  Mor- 
rison, are  the  only  persons  who  have  a  right  to  close  up 
the  business  of  that  partnership  and  to  collect  its  assets, 
including  the  right  to  bring  this  suit.  Parsons  Partner- 
ship, sections  32,  286,  342;  Willsonv.  Nicholson,  61Ind. 
241;  Anderson  v.  Ackerman,  88  Ind.  481. 

In  any  view  the  plea  is  bad  under  the  strict  rules  re- 
quired in  pleas  of  abatement. 
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In  the  third  plea  in  abatement,  in  addition  to  the 
averments  in  the  first  plea,  it  is  stated  that  on  the  16th 
and  20th  days  of  August,  1883,  all  the  appellants,  ex- 
cept William  Needham,  voluntarily  assigned  all  their 
property  for  the  benefit  of  their  creditors,  including  the 
asset  here  considered;  that  these  appellants  can  not, 
therefore,  be  the  proper  parties  plaintiff. 

The  plea  also  shows  that  a  receiver  was  appointed  for 
the  last  Indiana  Banking  Company  on  August  13, 1883, 
and  that  all  these  appellants  were  partners  of  that  com- 
pany. Their  interest  in  the  right  of  action  here  consid- 
ered could  not,  therefore,  go  to  their  assignees  by  said 
voluntary  assignments,  whether  we  consider  them  as 
members  of  the  last  partnership  or  of  the  first.  If  the 
asset  did  pass  from  the  old  partnership  to- the  new,  then 
it  went  to  the  receiver,  and  could  not  afterwards  be  as- 
signed. If,  on  the  other  hand,  the  old  company  was 
never  closed  up,  it  is  still  in  existence  and  in  possession 
of  this  asset,  and  the  surviving  partners  are  the  only 
ones  who  have  a  right  to  collect  it.  The  individual  as- 
signments of  the  members  could  not  take  away  from  the 
company  its  assets;  such  assets  must  be  collected  by  the 
surviving  partners  for  the  benefit  of  their  creditors.  The 
third  plea  is  therefore  also  bad. 

The  fourth  plea,  like  the  third,  is  for  want  of  proper 
parties  plaintiff.  This  plea  is  more  comprehensive  than 
any  of  the  others.  It  embraces  all  matters  relating  to 
the  history  of  the  Indiana  Banking  Company,  sets  out 
in  full  the  articles  of  partnership  entered  into  in  1875, 
also  those  of  1880  and  1882.  It  also  sets  out  the  assign- 
ments in  full.  It  avers  the  death  of  William  H.  Mor- 
rison, one  of  the  partners,  in  March,  1881,  and  that  the 
affairs  of  the  partnership  were  continued  without  settle- 
ment after  his  death. 

The  plea,  as  a  conclusion  from  the  articles  of  agree- 
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ment  of  1875,  avers  that  the  partnership  formed  under 
those  articles  expired  March  1,  1880,  and  that  the  mem- 
bers thereof  immediately  went  into  the  possession  of  all 
the  assets  of  the  firm  as  tenants  in  common. 

But,  aa  held  in  the  case  of  Rand,  Rec. ,  v.  Wright ,  su- 
pra, the  partnership  of  1875  did  not  terminate  on  March 
1,  1880,  but  was,  in  compliance  with  the  terms  of  the 
original  articles  of  agreement,  continued  for  two  years 
longer,  and  would  not,  therefore,  have  terminated  until 
March  1,  1882,  were  it  not  for  the  death  of  William  H. 
Morrison  in  1881. 

Neither  was  the  plea  correct  in  concluding  that  on  the 
dissolution  of  a  partnership,  whether  by  death  or  other- 
wise, the  partners  became  tenants  in  common  of  the 
partnership  property. 

It  is  true  that  in  Stair  v.  Richardson,  108  Ind.  429, 
there  is  an  inadvertent  expression  to  the  effect  that '  'after 
dissolution,  former  members  are  tenants  in  common." 
The  statement  was  unnecessary  to  the  decision  of  that 
case.  Surviving  partners  are  rather  joint  tenants  than 
tenants  in  common.  They  are  trustees  for  the  winding 
up  of  the  affairs  of  the  partnership;  and  all  the  property  of 
the  firm  goes  to  the  survivors  pending  settlement.  It  is 
only  after  payment  of  all  debts  and  obligations  of  the 
firm  by  the  surviving  partners  that  the  residue  is  dis- 
tributed to  the  several  members  and  to  the  representa- 
tives of  deceased  members.  Bates  Partnership,  sections 
183,  685,  686,  687.  See,  also,  Roberts  v.  McCarty,  9 
Ind.  16;  Nicklaus  v.  Dahn,  63  Ind.  87;  Indiana,  etc.,  R. 
W.  Co.  v.  Adamson,  114  Ind.  282. 

It  is  only  by  the  appointment  of  a  receiver  that  the 
settlement  of  partnership  affairs  can  be  taken  out  of  the 
hands  of  the  surviving  partners. 

What  we  have  said  makes  it  clear  that  under  the  aver- 
ments of  this  plea,  and  keeping  in  mind  the  certainty  re- 
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quired  in  pleas  in  abatement,  neither  Mary  Morrison,  as 
administratrix  or  as  widow  of  her  deceased  husband,  nor 
the  individual  assignees  of  the  appellants,  were  proper 
parties  plaintiff  to  collect  the  asset  here  in  question,  nor 
any  other  assets  of  the  original  banking  company; 
neither  does  the  plea  show  that  such  asset  was  transfer- 
red from  the  original  company  to  the  last  company,  in 
which  the  receiver  was  appointed. 

The  third  and  fourth  pleas  are  treated  as  pleas  in 
abatement,  inasmuch  as  the  parties  on  the  trial  and  on 
this  appeal  have  so  treated  them. 

The  question  here  for  decision  is  not  whether,  in  fact, 
the  appellants  were  not  the  proper  parties  to  institute 
this  action;  but,  rather,  whether  it  appears,  from  the 
pleas  in  abatement,  that  they  were  not  the  proper  parties 
plaintiff.  We  are  of  opinion  that  the  pleas  in  abatement 
were  insufficient. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrers  to  the  several  pleas  in  abatement. 

Filed  Jan.  17, 1896. 


Arnold  v.  Arnold. 

Husband  akd  Wifk. — Action  for  Support,  Statutory. — Sufficiency  of 
Complaint. — An  action  by  a  wife  against  her  husband  for  support 
and  to  secure  an  order  for  the  sale  of  his  real  estate  is  purely  statu- 
tory, and  can  not  be  maintained  at  common  law.  There  must  be 
made  in  the  complaint  a  reasonably  fair  attempt  to  bring  the  case 
within  the  terms  and  conditions  of  the  statute. 

Sake. — Complaint,  Circumstance!  and  Mode  of  Life  of  Husband  and  Wife 
Omitted.— Amount  Neceuary  for  Her  Support. — If  the  complaint  does 
not  contain  a  statement  of  the  circumstances  and  mode  of  life  of 
the  husband  and  wife,  and  the  amount  necessary  tor  her  support. 
It  IB  demurrable. 
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Sam  is . — Construction  of  Statute.— -The  statute  giving  to  a  wile  the  right 
of  action  against  her  husband  for  support  is  remedial,  and  is  entitled 
to  a  libera]  construction  with  a  view  to  advance  the  remedy. 

Bill  of  Exceptions. —  When  A'ece**ary.—It  is  only  where  all  the  es- 
sential facts  necessary  to  show  the  ground  upon  which  a  ruling  of 
the  trial  court  was  made  appear  upon  the  face  of  the  legal  record, 
that  no  bill  of  exceptions  is  required  to  present  such  ruling  for  re- 
view on  appeal. 

Practice, — Motion  to  Make  More  Specific,  Bill  of  Exception*. — A  mo- 
tion to  make  a  pleading  more  specific  must  be  made  a  part  of  the 
record  by  a  bill  of  exceptions  in  order  to  present  the  trial  court's 
ruling  thereon  on  appeal ;  and  so  likewise  moat  all  collateral  mo- 
tions, to  form  a  part  of  the  record. 

From  the  Ripley  Circuit  Court. 
S.  M.  Jones,  for  appellant. 
J.  0.  Cravens,  for  appellee. 

McCabb,  C.  J. — The  appellee  Bued  the  appellant  as 
her  husband  for  support  under  the  statute  on  the  ground 
that  he  had  abandoned  her  without  making  any  pro- 
vision for  the  support  of  herself  or  herself  and  children. 
The  trial  court  overruled  a  demurrer  to  the  complaint, 
and  sustained  the  appellee's  motion  to  strike  out  the 
second  paragraph  of  appellant's  cross-complaint.  The 
issues  formed  were  tried  by  the  court,  resulting  in  a 
finding  and  judgment  for  the  appellee. 

A  part  of  the  decree  was  to  the  effect  that  on  failure 
of  appellant  to  pay  or  replevy  the  judgment,  the  specific 
personal  and  real  property  mentioned  in  the  complaint 
was  ordered  to  be  sold  on  an  order  of  sale  issued  upon 
the  judgment.  The  only  proper  assignments  of  error  are: 

1st.  That  the  circuit  court  erred  in  overruling  the  de- 
murrer to  the  complaint. 

2d.  In  sustaining  appellee's  motion  to  strike  out  ap- 
pellant's cross-complaint. 

3d.    In  overruling  appellant's  motion  for  a  new  trial. 

4th.  In  overruling  appellant's  motion  in  arrest  of 
judgment. 
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The  action  was  prosecuted  under  the  act  of  1881.  S 
Burns  R.  S.  1894,  sections  6977,  6982,  R.  S.  1881,  sec- 
tions 5132,  5137. 

The  complaint  showed  that  the  marriage  was  a  second 
one  for  both  parties,  and  that  the  children  involved  were 
the  children  by  the  appellee's  former  husband.  Sections 
6978  and  6979,  R.  S.  1894  (sections  5133  and  5134,  R,  S. 
1881 ),  are  the  only  ones  material  to  the  controversy  here. 
The  latter  section  provides  that  "the  court  may  make  such 
orders,  and  allowances  in  the  nature  of  alimony  out  of  the 
husband  'a  estate, as  may  seem  just  and  equitable  and  for  the 
best  interests  of  such  wife  and  children;  and  the  court  may 
also  order  the  real  or  personal  property  of  such  husband, 
or  both,  or  any  part  thereof,  to  be  sold  to  the  highest 
bidder  for  cash  or  on  time,  upon  such  terms  and  in  such 
manner  and  with  such  reasonable  notice  of  sale  as  the 
court  may  direct;  and  the  court  may  also  order  the  leas- 
ing of  the  real  estate,  or  a  part  thereof,  and  direct  that 
the  rents  thereof  be  applied  to  such  allowances  of  ali- 
mony." 

The  objection  urged  to  the  complaint  is  that  it  in  no 
way  states  what  amount  will  be  necessary  to  the  main- 
tenance  of  the  appellee,  or  of  herself  and  her  children. 
Section  6978  (5133),  supra,  provides  among  other  things 
that:  "The  complaint  shall  also  state  the  circumstances, 
and  mode  of  life  of  the  husband  and  wife,  and  the  sum 
necessary  for  the  support  of  the  wife  and  children,  if 
there  be  any." 

The  action  is  purely  statutory,  and  could  not  be  main- 
tained at  common  law,  though  the  statute  makes  the 
action  partake  of  the  nature  of  a  suit  in  equity.  Harding 
v.  Harding,  144  111.  588. 

The  action  having  for  its  only  foundation  in  law  the 
statute,  there  must  be  at  least  a  reasonably  fair  attempt 
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in  the  complaint  to  bring  the  case  within  the  terms  and 
conditions  of  the  statute. 

No  one  would  suppose  that  in  a  complaint  of  this  sort, 
under  this  statute,  a  statement  of  the  circumstances 
and  mode  of  life  of  the  husband  and  wife  could  be  omit- 
ted without  making  the  complaint  fatally  defective. 
These  elements  are  made  important  by  the  statute  to  a 
judicial  determination  of  the  merits  of  the  action.  And 
the  same  language  in  the  statute  imperatively  requires 
the  complaint  to  state  the  sum  necessary  for  support, 
etc.  The  sum  necessary  is  a  question  of  fact,  and  that 
fact  the  statute  requires  to  be  stated  in  the  complaint. 

Id  Boys  v.  Simmons,  72Ind.  593,  (599)  this  court  said: 
"The  appellant's  suit  is  purely  a  statutory  proceeding, 
as  without  the  statute  he  surely  could  not  maintain  such 
suit.  In  such  a  case  the  appellant  must  state  such  facts 
in  his  complaint  as  would  clearly  entitle  him  to  the  stat- 
utory remedy,  •  •  *  for,  in  a  suit  authorized  by  and 
brought  under  the  provisions  of  a  statute  which  gives  a 
certain  and  specific  remedy  in  a  given  case,  the  facts 
stated  in  the  complaint  must  be  sufficient  to  bring  the 
case  within  the  purview  of  the  statute,  and  to  entitle  the 
complaining  party  to  the  specific  remedy  *  therein  pro- 
vided." 

In  Storms  v.  Stevens,  104  Ind.  46  (  47-8  ),  this  court  said : 
"Where  a  statute  creates  a  new  right  and  prescribes  a 
mode  of  enforcing  it,  that  mode  must  be  pursued  to  the 
exclusion  of  all  other  remedies.  Such  has  been  the  set- 
tled law  in  this  State  for  more  than  sixty  years,  and  such 
is  the  law  elsewhere.  Lang  v.  Scott,  1  Blackf.  405;  But' 
Usrv.  State,  6  Ind.  165;  Martin  v.  West,  7  Ind.  657;  Me- 
Cormack  v.  Terre  Haute,  etc.,  R.  R.  Co.,  9  Ind.  283; 
Toneyv.  Johnson,  26  Ind.  382;  1  Wait's  Actions  and  De- 
fenses, p.  42." 

It  is  true  the  statute  in  question  is  a  remedial  one,  and 
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entitled  to  a  liberal  construction  with  a  view  to  advance 
the  remedy.  Harding  v.  Harding,  supra;  Touaey  v.  Bell, 
23  Ind.  423;  Marion  T.  U.  Drain  Co.  v.  Norris,  37  Ind. 
424;  Turnipseed  v.  Schaefer,  76  Ga.  109,  2  Am.  St.  Rep. 
1;  Union  Pacific  R.  W.  Co.  v.  DeBuek,  13  Am.  St.  Rep. 
221. 

But  still  there  must  be  a  complaint  filed  stating  some 
facts,  before  relief  under  the  statute  can  be  afforded  to 
any  party  pursuant  to  its  provisions.  And  the  section 
from  which  we  have  quoted  also  provides  that  "such 
complaint  shall  set  forth  the  marriage  of  the  parties,  the 
names  and  ages  of  the  children  living  with  or  supported 
by  the  wife,  and  at  least  one  of  the  grounds  of  action  as 
specified  in  the  preceding  section;  and  it  shall  also  de- 
scribe, as  specifically  as  possible,  the  property  of  the 
defendant  husband,  real  or  personal,  in  the  State  of  In- 
diana, and  allege  the  probable  value  thereof.  Where 
the  codefendant  or  defendants  are  indebted  in  any  man- 
ner to  the  husband,  or  have  any  property,  rights,  cred- 
its, or  choses  in  action  of  the  husband  in  their  possession 
or  under  their  control,  such  fact  shall  be  stated,  and  the 
probable  amount  of  such  indebtedness,  or  the  value  of 
such  rights,  credits,  choses  in  action,  or  property." 

And  then  follows  the  provision  already  quoted  requir- 
ing the  complaint  to  state  the  sum  necessary  for  the  sup- 
port of  the  wife,  and  children  if  there  be  any. 

The  grounds  of  action  specified  in  the  preceding  sec- 
tion, at  least  one  of  which  is  required  to  be  stated  in  the 
complaint,  are:  First,  where  the  husband  shall  have  de- 
serted his  wife,  or  his  wife  and  children,  without  cause, 
not  leaving  her  or  them  sufficient  provision  for  her  or  their 
support.  Second.  When  the  husband  shall  have  been 
convicted  of  a  felony  and  imprisoned  in  the  State  prison, 
not  leaving  his  wife  or  his  wife  and  children  sufficient 
provision  for  her  or  their  support.     Third.     When  the 
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husband  is  an  habitual  drunkard,  and  by  reason  thereof 
becomes  incapacitated  or  neglects  to  provide  for  his  fam- 
ily. Fourth.  When  a  married  man  renounces  the  mar- 
riage covenant,  or  refuses  to  live  with  his  wife  in  the 
conjugal  relation,  *  according  to  the  true  intent  and 
meaning  of  the  institution  of  marriage." 

Some  one  of  these  causes,  together  with  each  and 
every  one  of  the  other  facts  specified  in  the  section 
quoted,  are  required,  by  the  act,  to  be  stated  in  the  com- 
plaint in  order  to  maintain  the  action.  If  the  courts  can 
dispense  with  one  of  the  specific  facts  required,  outside 
of  the  above  named  causes,  they  can  dispense  with  all 
of  them.  When  the  objection  is  taken  by  demurrer,  as 
was  the  case  here,  they  can  not  dispense  with  the  allega- 
tion of  the  sum  necessary  for  the  support,  etc.  See 
Carr  v.  Carr,  6  Ind.  App.  377. 

But  it  is  contended  by  the  appellee  that  the  demurrer 
was  not  overruled  to  the  present^complaint,  the  same,  as 
is  claimed,  having  been  amended  after  the  ruling  on  the 
demurrer. 

After  the  demurrer  was  overruled,  the  appellant  moved 
the  court  to  require  the  appellee  to  make  the  complaint 
more  specific,  which  motion  was  sustained,  and  the  ap- 
pellee complied  with  that  requirement,  as  is  stated  in  the 
transcript  by  the  clerk.  But  the  motion  and  ruling 
thereon  are  not  made  a  part  of  the  record  by  bill  of  ex- 
ceptions, nor  do  we  find  even  a  recital  in  the  transcript 
as  to  what  was  inserted  in  the  complaint  to  make  it  more 
specific. 

It  is  only  where  all  the  essential  facts  appear  necessary 
to  show  the  ground  upon  which  a  ruling  of  the  trial  court 
was  made,  that  no  bill  of  exceptions  is  necessary  to  pre- 
sent such  ruling  for  review  on  appeal.  State  v.  Cooper, 
103  Ind.  75. 

This  rule  can  only  be  applied  to  cases  where  the  error, 
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if  error  occurred,  is  apparent  upon  looking  at  what  prop- 
erly belongs  to  the  record  without  the  aid  of  a  bill  of  ex- 
ceptions. 

In  speaking  of  matters  which  appear  on  the  record, 
only  such  things  as  pertain  to  the  record  legally,  in  the 
absence  of  a  bill  of  exceptions,  are  meant.  Scottm  v. 
Livilbiss,  60  Ind.  37;  IAppman  v.  City  of  South  Bend,  84 
Ind.  276;  Hancock  v.  Fleming,  85  Ind.  571. 

Collateral  motions,  such  as  the  one  here,  together 
with  the  action  of  the  court  thereon,  must  he  made  a  part 
of  the  record  by  a  hill  of  exceptions,  or  the  same  will 
form  no  part  of  the  record.  Greensburgh,  etc.,  Turnpike 
Co.  v.  Sidener,  40  Ind.  424;  Scotten  v.  Divilbita,  supra; 
Boil  v.  Simma,  60  Ind.  162;  School  Town  of  Princeton  v. 
Gebhart,  61  Ind.  187;  Myers  v.  Conway,  62  Ind.  474; 
Merritt  v.  Cobb,  17  Ind,  314;  Board,  etc.,  v.  Montgomery, 
109  Ind.  69. 

There  is,  therefore,  nothing  before  us  but  the  com- 
plaint and  the  action  of  the  trial  court  in  sustaining  a 
demurrer  thereto  for  want  of  sufficient  facts,  as  to  the 
question  arising  upon  that  ruling.'  The  record  failing 
to  show  that  any  change  was  made  in  the  complaint  ma- 
terial or  immaterial,  after  overruling  the  demurrer 
thereto,  it  follows,  from  what  we  have  said,  that  such 
ruling  was  reversible  error.  If  we  are  wrong  in  this, 
and  it  be  true  that  it  was  the  duty  of  the  appellant  to 
show  affirmatively  that  the  complaint  demurred  to  was 
the  same  complaint  set  out  in  the  record,  and  that  he  has 
not  done  so,  still  the  motion  in  arrest  of  judgment  raised 
the  question  of  the  sufficiency  of  the  complaint  as  it  now 
appears  in  the  record,  and  the  overruling  of  that  motion 
is  assigned  for  error.  It  is  established  law  that  appel- 
lant must  bring  a  record  here  that  affirmatively  shows 
that  the  error  he  complains  of  has  been  committed. 

As  the  questions  arising  on  the  other  errors  assigned 
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may  not  arise  on  another  trial,  we  deem  it  unnecessary 
to  consider  them. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  complaint. 
Filed  Feb.  19, 1896. 


No.  17,192. 

Boos  v.  Morgan  et  al. 


Judgment. —  When  Enforcement  can  not  be  Unjoined.  -Jurisdiction. — The 
enforcement  of  a  judgment  rendered  in  an  action  in  which  the  court 
had  Jurisdiction  of  the  persons  and  the  subject-matter,  and  which 
has  been  affirmed  on  appeal,  can  not  be  enjoined. 

Same. — Reversal  of  Original  Judgment  on  Appeal. — Effect  on  Subsequent 
Judgment. — The  fact  that  the  original  judgment  in  the  case  in  which 
the  injunction  bond  was  given,  and  on  which  the  subsequent  action 
waa  based,  was  reversed  on  appeal,  can  have  no  bearing  on  the  en- 
forcement of  the  subsequent  judgment. 

From  the  Huntington  Circuit  Court. 
B.  F.  Ibach,  C.  W.  Watkins  and  B.  M.  Cobb,  for  ap- 
pellant. 

/.  B.  Kenner  and  U.  S.  Leah,  for  appellees. 

Howard,  J. — On  the  12th  day  of  November,  1886,  the 
appellant  brought  suit  against  the  appellees,  Morgan  and 
others,  to  enjoin  the  issuance  of  a  sheriff's  deed  for  certain 
real  estate  owned  by  appellant.  A  demurrer  to  the  com- 
plaint in  that  action  was  sustained  and  the  temporary 
restraining  order  theretofore  issued  wasdissolved.  On  ap- 
peal, the  ruling  of  the  court  in  sustaining  the  demurrer 
was  reversed.     Boos  v.  Morgan,  130  Ind.  806. 

Afterwards,  on  the  15th  day  of  February,  1890,  the  ap- 
pellee Morgan  began  suit  against  the  appellant  on  the 
injunction  bond  given  in  the  former  suit,  alleging  that 
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the  restraining  order  had  been  dissolved;  that  it  had 
been  wrongfully  obtained;  that  he  had  suffered  damage, 
etc.  In  this  suit  judgment  was  given  in  favor  of  the 
appellee  Morgan.  This  judgment  was  affirmed  in  the 
Appellate  Court.     Boca  v.  Morgan,  5  Ind.  App.  218. 

The  present  suit  is  to  enjoin  the  enforcement  of  the 
latter  judgment.  The  court  sustained  a  demurrer  to  the 
complaint. 

The  ruling  of  the  court  was  unquestionably  right.  In 
the  very  case  to  which  we  are  cited  by  counsel  for  ap- 
pellant, Thompson  v.  Reatoner,  122  Ind.  454,  it  is  said 
by  Judge  Mitchell:  "The  general  principle  is  well 
settled,  that  a  subsisting  judgment  of  a  court  which  had 
jurisdiction  of  the  persons  and  subject-matter  is  binding 
at  least  upon  all  who  were  parties,  and  constitutes  a  suf- 
ficient justification  for  all  acts  done  in  its  enforcement 
until  it  is  reversed  or  set  aside  by  competent  authority. 
Gray  v.  Brignardello,  1  Wall.  627;  Freenr.  Judgm.,  sec- 
tion 482;  Wait  Fraud.  Conv.  (2d  ed.),  sections  443,  444. 
A  judgment  regularly  given,  although  it  may  be  er- 
roneous, is  nevertheless  the  act  of  the  court,  and  any- 
one who  proceeds  to  enforce  it  may  avail  himself  of  its 
protection  until  it  is  reversed." 

There  is  no  question  that  in  rendering  the  judgment, 
the  enforcement  of  which  is  herein  sought  to  be  enjoined, 
the  court  had  jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter. Moreover,  that  judgment,  on  appeal,  was 
affirmed. 

The  circumstance  that  the  original  judgment,  ren- 
dered in  the  case  in  which  the  injunction  bond  was  given, 
was  on  appeal  reversed,  has  no  bearing  on  the  enforce- 
ment of  the  subsequent  judgment.  While  the  pendency 
of  that  appeal  might,  perhaps,  in  the  discretion  of  the 
court,  have  been  interposed  for  stay  of  proceedings  in 
the  second  case,  yet,  even  then,  if  the  court  rendered 
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judgment  in  disregard  of  the  application,  that  would  not 
make  the  judgment  bo  rendered  void  and  subject  to  this 
collateral  attack. 

The  judgment  is  affirmed. 

Filed  Feb.  28, 1896. 


No.  17,266. 

Dawson  v.  Eads. 


Damans.— ToAtuwtr.— SnffleUncy  of.~Whtn  Prasmts  no  Qunstton. 
— A  demurer  of  the  following  tenor,  to  an  answer:  "It  does  not 
state  facts  sufficient  to  make  a  good  answer  to  the  complaint,"  is  not 
sufficient  to  present  any  question  upon  the  answer.  The  demurrer 
should  state  that  the  answer  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  defense.    (Section  349,  B.  S.  1884.) 

From  the  Miami  Circuit  Court. 

M.  H.  Kidd  and  J.  Mitchell,  for  appellant. 

C.  W.  Watkins  and  W.  H.  Hart,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellee  to  recover  damages  for  slander.  The 
complaint  was  in  five  paragraphs;  appellee  filed  his 
answer  in  two  paragraphs,  the  first  of  which  was  a  gen- 
eral denial,  and  the  second  a  plea  of  justification.  To 
the  second  paragraph  of  answer  appellant  filed  a  de- 
murrer which  was  overruled,  and  an  exception  taken. 
The  cause  was  tried  by  a  jury  which  returned  a  verdict 
upon  which  judgment  was  rendered  for  appellee. 
The  only  error  assigned  is  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  an- 
swer. 

It  is  earnestly  insisted  by  the  appellant  that  the  second 
paragraph  of  answer  is  wholly  insufficient,  and  that  the 
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demurrer  thereto  ought  to  have  been  sustained.  Coun- 
sel for  appellee  urge  that  the  demurrer  is  wholly  in 
sufficient,  in  this,  that  it  does  not  allege  one  of  the  statu- 
tory causes,  and  for  that  reason  presents  no  question  for 
the  consideration  of  this  court. 

The  demurrer  to  the  second  paragraph  of  answer  was 
for  the  following  cause: 

"It  does  not  state  facts  sufficient  to  make  a  good  an- 
swer to  the  complaint." 

Section  346,  R.  S.  1881  (section  349,  R.  S.  1894), 
provides  that  "when  the  facts  stated  in  any  paragraph  of 
answer  are  not  sufficient  to  constitute  a  cause  of  defense 
the  plaintiff  may  demur  to  it  under  the  rules  prescribed 
for  demurring  to  a  complaint." 

Such  objection  to  an  answer,  unless  taken  by  demurrer, 
is  waived.  R.  S.  1881,  sections  339,  343  ( R.  S.  1894,  sec- 
tions 342,  346). 

It  was  held  by  this  court  in  Thomas  v.  Qoodviine,  88 
Ind.  458,  that  a  demurrer,  in  the  same  words  as  the  one 
in  this  case,  presented  no  question;  that  case  has  been 
frequently  cited,  and  approved  on  this  point.  Campbell 
v.  Campbell,  121  Ind.  178. 

We  therefore  sustain  the  point  made  by  appellee  against 
the  demurrer.  The  same  presents  no  question  upon  the 
answer  for  the  determination  of  this  court. 

The  judgment  is  affirmed. 

Tiled  Feb.  21, 1896. 

Vol.  140—14 
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No.  17,491. 

Johnson  ».  Eberhabt,  Sheriff. 

Sopremh  Goubt  PfiACTiCK. — Appeal  from  Decision  not  Excepted  to. — No 
QutMion  Presented. — Where  it  appears  that  no  exception  was  taken 
to  the  decision  from  which  the  appeal  is  taken,  no  question  ib  pre- 
sented on  appeal. 

From  the  St.  Joseph  Circuit  Court. 

H.  C.  Dodge,  for  appellant. 

Hackney,  J. — The  appellant  was  tried  and  convicted, 
before  a  justice  of  the  peace,  of  a  misdemeanor,  and, 
having  appealed  from  said  conviction  to  the  circuit  court, 
his  bail  procured  a  copy  of  the  recognizance  certified 
by  the  clerk  of  said  court,  and  by  virtue  thereof  had  one 
Starrett  to  take  the  appellant  and  deliver  him,  with  said 
copy,  to  the  appellee,  -jheriff  of  St.  Joseph  county. 

The  appellant,  h?\  ing  been  taken  and  detained  in  cus- 
tody by  the  appellee,  sought,  in  the  lower  court,  the  writ 
of  habeas  corpus,  his  petition  alleging  the  facts  above 
stated  as  the  only  authority  for  his  detention.  The  writ 
having  been  denied,  he  appeals  to  this  court,  and  insists 
that  his  detention  is  without  authority  of  law. 

The  record  consists  of  the  petition  and  the  action  there- 
on, stated  as  follows:  "And  the  petition  having  been 
read,  the  writ  is  refused  for  the  reason  that  it  appears 
that  the  defendant  is  held  for  want  of  bail  on  a  final 
judgment  of  a  justice  of  the  peace;  that  his  sureties  on 
his  recognizance  have  surrendered  him  to  the  sheriff." 

It  thus  appears  that  no  exception  was  taken  to  the  de- 
cision from  which  the  appeal  is  taken. 

The  statute,  R.  S.  1894,  section  638  (R.  S.  1881,  sec- 
tion 626),  provides  that  "The  party  objecting  to  the  de- 
cision must  except  at  the  time  the  decision  is  made." 
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This  requirement  can  not  be  dispensed  with.  Fletcher 
v.  Waring,  137  Ind.  159,  and  authorities  there  cited. 

As  no  question  is  before  us  for  decision,  we  can  but 
suggest  that  under  sections  1786  and  1788,  R.  S.  1894 
(sections  1717  and  1719,  R.  8.  1881),  the  detention  of 
the  appellant,  under  the  circumstances,  was  expressly 
authorized.  Clark  v.  State,  ex  rel.,  125  Ind.  1;  Turner  v. 
Wilson,  49  Ind.  581. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  Jan.  0, 1886. 


No.  17,234.  __ 

140    till 
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Fount  Adjudication.— Extent  of  Application  of  Rale.— The  defease  im_570 
of  former  adjudication  embraces  not  only  what  was  actually  deter-  Mo  ejj 
mined  in  the  former  proceeding,  but  also  extends  to  every  other  —  * 
matter  which  the  parties  might  have  litigated  in  the  case. 

Sake. —  Validity  of  Execution  Against  lleplevin  Bail.— "Where  it  has 
been  adjudged  that  an  execution  against  parties  as  replevin  bail  is 
valid,  their  liability  as  snch  is  forever  at  rest,  and  can  not  again  be 
brought  in  question. 

Appklutb  Cocbt  Phactick.— Transcript  in  Evidence.— Appeal.— A 
transcript  of  a  former  proceeding  which  is  in  the  record  only  as  evi- 
dence given  at  the  second  trial,  can  only  be  considered  as  evidence 
in  the  appellate  tribunal,  and  not  as  a  separate  appeal. 

From  the  Morgan  Circuit  Court. 
W.  B.  Harrison,  for  appellants. 
C.  6.  Rentier,  for  appellee. 

Monks,  J. — The  appellants,  on  the  28th  day  of  Feb- 
ruary, 1893,  filed  a  motion  in  the  court  below  to  set 
aside  and  quash  an  execution,  issued  December  8,  1892, 
against  one  Kelso  as  principal  and  appellants  as  replevin 
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bail,  on  a  judgment  rendered  by  said  court  on  tbe  9th 
day  of  February,  1892,  in  favor  of  appellee  against  one 
Kelao. 

Appellee  filed  an  answer  to  said  motion  in  two 
paragraphs;  the  first  was  a  general  denial,  the  second 
was  a  plea  of  former  adjudication. 

A  reply  was  filed  to  the  second  paragraph  of  answer. 
The  cause  was  tried  by  the  court  and,  over  a  motion  for 
a  new  trial,  judgment  rendered  in  favor  of  appellee. 

It  appears  from  the  evidence,  that  on  December  30, 
1892,  appellants  filed  a  motion  in  said  court  to  set 
aside  and  quash  the  same  execution  as  the  one  mentioned 
in  the  motion  in  this  case,  for  the  reason  that  said 
appellants,  nor  either  of  them,  at  any  time  became  or 
were  such  replevin  bail  on  said  judgment;  that  the  pro- 
ceedings in  that  case  were  between  the  same  parties  and 
the  same  issues  were  involved,  as  in  this;  that  said  cause 
was  tried  by  the  court;  that  the  court  found  against  the 
appellants,  and  adjudged  that  said  execution  was  valid 
and  binding  upon  appellants  as  replevin  bail.  The 
plea  of  former  adjudication  is  clearly  established  by  the 
evidence. 

It  is  settled  law  in  this  State  that  whenever  a  matter 
is  adjudicated  and  finally  determined  by  a  competent 
tribunal,  it  is  considered  forever  at  rest.  This  principle 
not  only  embraces  what  actually  was  determined,  but 
also  extends  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  case.  Wilson  v.  Buell,  117 
Ind.  315,  and  authorities  cited. 

The  court  below  having  adjudged  in  the  first  pro- 
ceeding, commenced  December  30th,  by  appellants 
against  appellee,  that  the  said  execution  was  valid 
and  binding  on  appellants  as  replevin  bail,  their 
liability  as  such  must  be  considered  as  forever  at  rest, 
and  can  not  be  again  brought  in  question  in  this  case. 
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At  the  trial  of  this  cause  below  appellee,  to  sustain 
his  answer  of  former  adjudication,  gave  in  evidence  a 
complete  record  of  all  the  papers,  entries,  and  a  bill  of 
exceptions  in  the  first  case  to  set  aside  said  execution. 
This  transcript  of  the  record,  in  that  case,  had  indorsed 
upon  it  an  assignment  of  errors  by  appellants,  and 
the  same  is  set  forth  in  the  record  in  this  cause,  with  the 
other  evidence  given  at  the  trial. 

Appellants'  learned  counsel  insists  that  this  transcript 
of  the  proceedings  in  the  first  case  be  treated  as  a  sepa- 
rate appeal,  if  necessary.  Such  transcript  being  in  the 
record  only  as  evidence  given  at  the  trial  of  the  second 
motion,  can  only  be  considered  as  such  in  this  court. 

There  is  no  available  error  in  the  record. 

Judgment  is,  therefore,  affirmed. 

Jordan,  J.,  took  no  part  in  this  case. 

Filed  Feb.  19, 1895. 


Whetstone  et  al.  v.  Baker  et  al. 

Rial  Estate.— Dece den t's  Estate.— Vendor'*  Lien.—Tho  widow  and 
heirs  of  a  deceased  vendee  of  land  have  no  rights  aa  against  the 
vendor's  lien  for  unpaid  purchase-money. 

Sake. —  Vendor'*  Lien. — Action  in  Mem.— Sufficiency  of  Complaint. — An 
action  to  enforce  a  vendor's  lien  is  a  proceeding  in  rem  where  the 
action  is  prosecnted  by  the  heirs  of  the  vendor,  after  the  death  of 
the  vendee  and  after  the  final  settlement  of  his  estate.  That  the 
complaint  in  such  action  ia  sufficient,  see  opinion. 

Sajie. — Decedent'*  Estate .— Liens  Continue  Against. — Liens  continue 
against  the  land  of  a  decedent,  nnlesa  discharged  by  decree  or  pay- 
ment, and  may  be  enforced  after  the  final  settlement  of  the  estate. 

From  the  Madison  Circuit  Court. 
H.  D.  Thompson,  J.  F.  Ellis  and  E.  E.  Hendee,  for  ap- 
pellant. 

H.  C.  Ryan,  for  appellees. 
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Howard,  J. — From  the  complaint  in  this  case,  to 
which  a  demurrer  was  overruled,  it  appears  that  on  the 
11th  day  of  November,  1876,  Jonas  Whetstone  was  the 
owner  of  the  real  estate  in  controversy,  and  that  on  said 
day,  his  wife,  Jane  Whetstone,  joining,  he  conveyed  said 
land  to  his  son,  Tunis  Whetstone,  the  consideration  ex- 
pressed in  the  deed  being  that  Tunis  Whetstone  should 
pay  to  the  grantors  one-third  of  all  crops  raised  on  the 
land  during  the  lifetime  of  his  said  father  and  mother, 
and,  at  their  death,  pay  to  their  heirs  $1,000.  The  land 
was  at  that  time  and  is  still  of  the  value  of  $6,000. 

Tunis  Whetstone  accepted  the  deed,  placed  it  on  rec- 
ord, and,  during  his  lifetime,  continued  to  pay  to  his 
parents  their  one-third  of  the  crops  as  agreed. 

Jane  Whetstone,  his  mother,  died  in  1878;  Tunis  him- 
self died  in  1884;  and  Jonas  Whetstone,  the  father,  died 
in  1890.  Tunis'  estate  was  finally  settled  in  1885.  His 
widow  and  children,  the  appellants,  succeeded  to  the 
land  and  continued  to  pay  to  Jonas  Whetstone,  until  his 
death,  in  1890,  the  one-third  of  the  crops. 

On  the  death  of  Jonas  Whetstone,  the  appellees,  who 
are  his  heirs  at  law,  brought  this  action  to  recover  the 
one  thousand  dollars  provided  for  in  the  deed,  and  ask- 
ing that  the  same  be  declared  a  lien  on  the  land,  and  the 
land  be  sold  to  make  payment. 

The  cause  was  tried  by  the  court  and  judgment  ren- 
dered in  favor  of  the  appellees  for  the  amount  claimed, 
with  interest  from  the  death  of  Jonas  Whetstone.  The 
court  found  the  amount  due  to  be  a  purchase-money  lien 
upon  the  land,  and  on  failure  of  payment  ordered  the 
same  sold  in  satisfaction  of  the  lien. 

We  think  the  complaint  was  good.  It  was  a  proceed- 
ing in  rem,  to  collect  the  amount  due  out  of  the  land. 
Had  Tunis  Whetstone  been  living  a  personal  judgment 
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might  have  been  had  against  him  as  grantee  and  ac- 
ceptor of  the  deed.  We  do  not  undertaand  the  decree  as 
being  a  personal  judgment  against  the  appellants,  hia 
heirs.  The  appellees,  as  beneficiaries,  though  not  parties 
to  the  contract,  may  maintain  the  action  to  enforce  a 
vendor's  lien  for  the  unpaid  part  of  the  purchase- money. 
See  Pruitl  v.  PtuiU,  91  Ind.  595;  Bailew  v.  Roler,  124 
Ind.  557;  Stwena  v.  Flannagan,  131  Ind.  122. 

Neither  is  it  true  that  the  amount  of  the  lien  should 
have  been  filed  as  a  claim  against  the  estate  of  Tunis 
Whetstone.  His  estate  had  been  finally  settled  five  years 
before  this  cause  of  action  accrued.  At  the  time  of  his 
death  it  could  not  be  told  when,  if  ever,  the  claim  would 
accrue.  It  could  not  accrue  until  the  death  of  Jonas  and 
Jane  Whetstone;  and  who  should  then  he  their  heirs,  or 
whether  they  should  have  any,  could  not  be  told  at  the 
time  when  Tunis  Whetstone's  estate  was  settled. 

In  Beach  v.  Bell,  139  Ind.  167,  in  construing  the  sev- 
eral sections  of  the  statute  relating  to  the  collection  of 
debts  of  a  decedent,  we  held,  that  if  a  claim  is  to  partici- 
pate in  the  personal  assets  of  an  estate,  it  must  be  filed 
before  settlement,  but  that  liens  continue  against  the 
real  estate  of  the  decedent  unless  discharged  by  decree  or 
payment. 

The  claim  in  the  case  at  bar  was  a  vendor's  lien  for 
the  unpaid  part  of  the  purchase-price,  and  would  always 
go  with  the  land,  to  be  foreclosed,  if  necessary,  and  the 
amount  due  collected,  as  on  a  purchase-money  mortgage. 
The  widow  could  have  no  right  as  against  such  a  claim. 
The  land  came  to  her,  as  well  as  to  her  children,  bur- 
dened with  this  lien;  and  neither  her  title  to  the  land, 
nor  theirs,  could  be  superior  to  the  lien  of  such  unpaid 
purchase-money. 

The  parties  to  the  suit  are  the  only  persons  in  interest, 
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and  we  think  the  action  was  properly  brought  and  has 
been  correctly  decided. 

The  judgment  is  affirmed. 

Filed  Feb.  19, 1686. 


No.  17,185. 

Mitchell  v.  Brawley. 


Special  FlNBIKQ. — Special  Verdict.— Not  Aided  by  Intendment.— Neces- 
sary Facts. — Before  a  judgment  can  be  rendered  in  favor  of  a  party 
having  the  burden  of  the  issue,  all  the  facts  essential  to  a  recovery 
most  be  stated  in  the  special  rinding  or  the  special  verdict,  and  noth- 
ing can  be  taken  by  intendment. 

Bkal  Estate.— J'artition  Line.— Affecting  Wife's  Separate  Estate.— 
When  Agreement  as  to  Between  Her  Husband  and  Adjoining  Owner  not 
Binding  on  Her  or  Her  Grantees. — Where  M.  conveyed  3^  a.  off  a 
certain  tract  of  land  to  Mrs.  D,  and  M.  being  dissatisfied  with  the 
division  line  between  the  tract  conveyed  and  that  retained,  agreed 
upon  another  partition  line  with  Mr.  D.,  the  agreement  between  M. 
and  Mr.  D.  as  to  the  partition  line  is  not  binding  on  Mrs.  D.  or  any 
one  holding  title  to  the  tract  by  conveyance  from  her,  it  not  appear- 
ing that  she  ever  authorized  Mr.  D.  to  make  such  agreement,  or  that 
she  knew  it  was  made. 

From  the  Huntington  Circuit  Court. 
T.  0.  Smith,  for  appellant. 

J.  R.  Day,  M.  L.  Spencer  and  W.  A.  Branyan,  for  ap- 
pellee. 

Monks,  J. — This  is  an  action  for  the  possession  of  real 
estate,  brought  by  appellee  against  appellant. 

There  was  a  special  finding  of  the  facts  and  conclu- 
sions of  law  stated  by  the  court,  to  which  exception  was 
taken  at  the  time. 

The  assignment  of  error  calls  in  question  the  correct- 
ness of  the  conclusions  of  law. 
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The  facte  found  by  the  court  were  substantially  as  fol- 
lows: 

That  one  Mitchell  was  the  owner  of  a  five  acre  tract  of 
land  in  Huntington  county;  that  in  March,  1873,  he  con- 
veyed 3-r^fr  acres  off  the  north  end  of  said  tract  to 
Jemima  Van  Dolson,  which  is  designated  as  tract  "B," 
and  the  part  retained  as  tract  "A";  that  afterwards,  in 
the  year  1874,  and  while  Jemima  Van  Dolson  owned 
said  tract  "B,"  and  said  Mitchell  owned  said  tract  "A," 
Mr.  Van  Dolson  met  said  Mitchell  on  said  land,  and,  by 
reason  of  the  dissatisfaction  of  Mitchell  about  the  divis- 
ion line  between  said  tracts  "A"  and  "B"  coming  too 
near  his  house,  he  and  Mr.  Van  Dolson  agreed  to  a  dif- 
ferent division  line  and  marked  it  out  by  Betting  stakes 
at  each  end,  the  stake  at  the  east  side  was  23  feet  north 
and  at  the  west  side  37  H  feet  north  of  the  dividing  line, 
described  in  the  deed  from  Mitchell  to  Jemima  Van  Dol- 
aon, which  strip  is  the  real  estate  in  controversy. 

Said  Mitchell  and  Mr.  Van  Dolson,  jointly  caused 
a  fence  to  be  built  on  such  agreed  line  in  the  year  1874, 
which  fence  has  been  there  ever  since,  and  was  there 
when  the  plaintiff  Brawley  purchased  tract  "B";  that 
Mitchell,  by  reason  of  such  agreement,  and  acting  upon 
it,  erected  a  barn  nearly  all  on  this  strip,  and  planted 
and  cultivated  trees,  vines  and  shrubs  upon  said  strip, 
at  an  expense  and  outlay  of  one  hundred  dollars,  all  of 
which  yet  remains  thereon,  and  the  same  was  used  and 
occupied  by  him  during  his  lifetime,  and  the  defendant, 
his  grantee  and  widow,  has,  since  his  death  up  to  the 
present  time,  used  the  same  in  common  with  tract  "A"; 
that  the  plaintiff  afterwards  became  the  grantee  of  tract 
"B"  by  conveyance  from  Van  Dolson;  that  when  the 
plaintiff  purchased  tract  "B,"  said  fence,  buildings, 
fruit  trees  and  shrubs  were  all  so  located,  and  defendant 
was  in  possession  of  said  real  estate  in  controversy;  that 
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defendant  has  also  kept  up  the  fences  around  said  dis- 
puted strip,  and  maintained  side-walks  along  the  same 
ever  since  said  partition  fence  was  built;  that  the  plain- 
tiff did  not  claim  to  own  any  land  south  of  said  fence 
until  shortly  before  the  commencement  of  this  action. 

The  court,  upon  the  facts  found,  stated  as  its  conclu- 
sion of  law  that  the  plaintiff  is  the  owner  of,  and  entitled 
to  the  possession  of,  the  real  estate  described  in  the  com- 
plaint, and  should  have  judgment  for  the  possession 
thereof. 

Section  1054,  R.  S.  1881,  section  1066,  R.  8.  1894, 
under  which  this  action  was  brought,  provides  that  the 
complaint  shall  state  that  he  is  entitled  to  the  possession 
of  the  premises,  particularly  describing  them,  the  interest 
he  claims  therein,  and  that  the  defendant  unlawfully 
keeps  him  out  of  possession. 

It  is  averred  in  the  complaint  that  plaintiff  is  the 
owner  of,  and  entitled  to  the  immediate  possession  of,  the 
real  estate  described. 

The  finding  on  this  issue  is  that  the  "plaintiff  became 
the  grantee  of  tract '  B '  by  conveyance  from  Van  Dolson ,  * ' 
and  "that  the  plaintiff  purchased  tract  'B,'  "  etc. 

Whether  the  conveyance  in  which  appellee's  name  ap- 
peared as  grantee  was  executed  by  Jemima  Van  Dolson,  to 
whom  tract  "B"  was  conveyed  by  Mitchell,  or  by  Mr. 
Van  Dolson,  who  agreed  with  Mitchell  upon  the  line  on 
which  the  fence  was  constructed,  is  not  stated. 

Appellee  is  not  shown,  by  the  special  finding,  to 
be  the  owner  of,  and  entitled  to  the  possession  of,  said  real 
estate,  nor  is  there  any  finding  from  which  it  can  be 
reasonably  deduced  that  appellant  unlawfully  keeps  ap- 
pellee out  of  possession. 

Before  judgment  can  be  rendered  in  favor  of  a  party 
having  the  burden  of  the  issue,  all  the  facts  essential  to 
a  recovery  must  be  stated  in  the  special  finding,  and 
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nothing  can  be  taken  by  intendment.  Yerkea  v.  Sabin, 
97  Ind.  141;  Town  of  Freedom  v.  Norrit,  128  Ind.  877; 
Waymire  v.  Lank,  121  Ind.  1;  Kehr  v.  Hall,  117  Ind. 
405;  Noblesvffie  Gas  and  Improvement  Co.  v.  Loehr,  124 
Ind. 79. 

The  rule  that  nothing  can  be  supplied  by  intendment 
applicable  to  a  special  verdict,  applies  with  equal  force 
to  the  special  finding  of  a  court. 

We  think  the  special  finding  is  too  vague  and  indefin- 
ite to  sustain  the  conclusion  of   law  stated   by  the  court. 

Counsel  for  appellant  urges  with  much  earnestness, 
that  the  agreement  made  in  1874,  fixing  the  division  Hue 
between  tracts  "A"  and  "B"  on  a  different  line  from 
that  named  in  the  deed  from  Mitchell  to  Jemima  Van 
Dolson,  and  both  parties  acting  on  said  agreement  in 
building  the  fence  on  the  agreed  line,  and  Mitchell  mak- 
ing the  improvements  mentioned  in  the  finding,  consti- 
tuted a  binding  contract,  and  is  a  complete  defense  to 
appellee's  action. 

The  finding  is,  however,  that  the  agreement  as  to  the 
line  upon  which  the  fence  was  built  was  made  with  Mr. 
Van  Dolson,  and  there  is  no  finding  that  Jemima  Van 
Dolson,  who  owned  tract  "B'  at  the  time,  ever  author- 
ized him  to  make  such  an  agreement,  or  that  she  knew  it 
was  made,  or  that  she  ever  had  any  knowledge  of  the 
building  of  the  fence  or  any  of  the  improvements  made 
by  Mitchell.  Such  an  agreement  would  not  bind  her  or 
any  one  holding  title  to  tract  "B"  by  conveyance  from 
her. 

Meyers  v.  Johnson,  15  Ind.  261,  and  fforfonv.  Brown, 
130  Ind.  113,  cited  by  counsel  for  appellant  are,  there- 
fore, not  applicable  to  the  facts  stated  in  the  finding. 

We  think  justice  will  best  be  done  by  reversing  the 
judgment,  with  instructions  to  award  a  venire  de  novo. 
Section  660,  R.  S.  1881;    section  672,  R.  S.  1894;    Bu- 
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chanan  v.  Milligan,  108  Ind.  433;  Sohn  v.  Cambern,  106 
Ind.  302. 

The  judgment  is  reversed,  with  instructions  to  award 
a  venire  de  novo. 

Filed  Jan.  11, 1696. 


[«  anl  Voorhbbs  v.  Thb  Indianapolis  Car  and  Mandfactdr- 

iw  3u  inq  Company  et  al. 

im  zae 

Ii«)  so.  Appeal.— Final  Judffnwn*  Defined.— Befusal  to  Make  Petitioner  a  Parti 

|IB8   8*l|  (o  a  Suft. — A  final  judgment  or  order  from  which  an  appeal  can  be 

taken,  within  the  meaning  of  the  civil  code,  is  such  a  judgment  or 
order  as  makes  a  final  disposition  of  the  case.  A  refusal  to  allow  a 
person  petitioning  to  be  made  a  party  to  a  pending  suit  is  a  final 
judgment  from  which  an  appeal  lies. 
Same.  —  Marlon  Superior  Court. — Question*  for  General  Ten*. — JVete  It- 
rues. — The  general  term  of  the  Marion  Superior  Court  can  pass  upon 
only  those  matters  which  were  determined  at  the  special  term,  and 
no  new  issue  of  either  law  or  fact  can  be  presented  at  the  general 
term  that  was  not  passed  upon  at  the  special  term. 
Ebceivkr.— Represents  Both  Creditors  and  Stockholders.— Trustee.— 
Title. — Ilignts  of  Beceiver.— A  receiver  of  a  corporation  represents 
both  the  creditors  of  the  corporation  and  the  stockholders,  and  is  re- 
garded as  a  trustee  for  such  creditors  and  shareholders,  but  for  the 
purpose  of  determining  the  nature  and  extent  of  bis  title,  he  repre- 
sents only  the  corporate  existence  itself,  and  not  its  creditors  or 
shareholders,  being  vested  by  law  with  the  estate  of  the  corporation 
and  deriving  his  own  title  under  and  through  it.  For  the  purposes 
of  litigation,  he  takes  only  the  rights  of  the  corporation,  such  as 
could  be  asserted  in  its  own  name,  and  upon  that  basis  only  can  he 
litigate  for  the  benefit  of  either  shareholders  or  creditors,  except 
where  acts  have  been  done  in  fraud  of  the  rights  of  such  creditors, 
but  which  are  valid  as  against  the  corporation  itself,  in  which  in- 
stance he  holds  adversely  to  the  corporation. 
Same. — Usurping  Power  of  Beceiver. — Bemoval. — A  creditor  of  a  cor- 
poration for  which  a  receiver  has  been  appointed  can  not  usurp  the 
powers  of  such  receiver  by  petitioning  (he  court  to  take  such  steps 
as  will  amount  to  the  appointing  of  another  receiver.    The  proper 
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course  is  to  ask  that  the  receiver  already  appointed  be  removed  and 
another  person  appointed  in  his  place. 
Same. — Creditor  Man  -****  for  Instruction*  for  Receiver.— Appeal.— Any 
creditor,  alter  establishing  his  claim  by  an  intervening  petition  in 
the  suit  in  which  the  receiver  was  appointed,  acquires  a  sufficient 
standing  in  court  to  ask  for  orders  and  directions  on  the  receiver  in 
furtherance  of  the  creditor's  interest,  and  if  such  receiver  disobey 
such  instructions,  the  creditor  may  ask  for  his  removal  by  the  court 
appointing  him,  and  if  the  court  refuse  to  take  such  action  as  will 
secure  and  protect  all  concerned,  an  appeal  may  be  taken  from  such 
refusal. 

From  the  Marion  Superior  Court. 

F.  Winter,  A.  C.  Harris  and  J.  B.  Elam,  for  appel- 
lant. 

N.  Morris,  L.  Newberger,  J.  B.  Curtis,  J.  S.  Duncan, 
C.  W.  Smith  and  W.  A.  Ketcham,  for  appellee*. 

McCabk,  0.  J. — The  Indianapolis  Car  and  Manufac- 
turing Company,  hereinafter  called  the  car  company, 
was  for  many  years  engaged  in  the  manufacture  of  rail- 
road cars  in  West  Indianapolis.  On  October  10, 1890, 
the  appellant,  Voorheea,  brought  an  action  against  the 
car  company  on  a  note,  alleging  the  insolvency  of  the  car 
company,  a  corporation,  and  prayed,  inter  alia,  for  the 
appointment  of  a  receiver.  The  case  was  assigned  to 
room  one  in  said  superior  court. 

Thereupon  the  court  appointed  Mr.  Henning  as  re- 
ceiver, and  directed  him  to  carry  on,  manage  and  oper- 
ate the  business  and  plant  of  said  defendant.  Under 
this  order  he  maintained  the  car  company  as  a  going 
concern. 

Nearly  four  months  after  the  appointment  of  the  re- 
ceiver, to  wit,  on  January  31,  1891,  the  New  Albany 
Forge  and  Rolling  Mill,  another  corporation  and  gen- 
eral creditor,  appeared  in  said  court  and  cause  for  the 
first  time  and  presented  a  petition  asking  to  be  made  a 
party  plaintiff  in  the  case  of  Voorhees  v.  Car  Company, 
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to  the  end  that  it  might  take  control  oi  the  administra- 
tion of  the  receivership  in  behalf  of  itself  and  all  the 
general  creditors,  supervise  the  administration  of  the  re- 
ceiver, review  some  of  his  acts  and  the  acte  of  the  court 
in  carrying  on  the  business  before  the  date  of  filing  such 
petition,  and  bring  divers  suits  against  persons  having 
transactions  with  the  car  company  and  the  receiver,  and 
for  unpaid  stock,  statutory  penalties,  etc.  Accompany- 
ing the  petition  was  an  omnibus  complaint  which  was 
offered  to  be  filed. 

The  court,  in  special  term,  denied  the  petition.  On 
appeal  to  the  general  term,  this  action  was  reversed, 
from  which  judgment  of  reversal  this  appeal  is  prose- 
cuted. 

In  the  general  term,  the  appellees  in  that  court  moved 
the  court  to  dismiss  and  reject  the  appeal  thereto,  "for 
the  reason  that  the  court  has  no  jurisdiction  to  receive 
and  try  the  petition,  because  the  said  petitioner  never 
became  a  party  to  said  cause,  and  because  the  order  of 
refusal  is  not  such  an  interlocutory  matter  as  may  be  ap- 
pealed from,  nor  is  it  a  final  judgment,"  which  motion 
the  general  term  overruled. 

The  same  appellees  filed  in  said  general  term  a  motion 
showing  to  the  court  that  prior  to  the  filing  of  the  peti- 
tion aforesaid  by  the  rolling  mill,  the  City  Savings  Bank 
of  Chattanooga,  Term.,  and  others,  had  formed  an  asso- 
ciation for  the  purpose  of  acting  conjointly  in  the  matter 
of  their  claims,  and  employed  counsel,  who  filed  the  pe- 
tition in  special  term  in  pursuance  thereof;  that  the  pe- 
tion  was  denied  in  special  term,  on  May  27,  1891;  that 
afterwards,  on  July  14,  1891,  the  same  savings  bank,  by 
the  same  counsel,  and  in  pursuance  of  the  same  arrange- 
ment, purpose,  association  and  combination,  began  an 
action  for  itself  and  all  other  general  creditors,  in  the 
circuit  court  of  the  United  States  for  the  district  of  In- 
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diana,  against  the  same  parties,  for  substantially  the 
same  purpose  as  set  forth  in  the  petition  and  complaint 
tendered  therewith;  in  which  action  all  the  citizens  of 
Indiana,  parties  defendant  to  said  bill,  were  duly  served, 
and  the  said  action  is  still  pending  in  the  United  States 
Circuit  Court  aforesaid.  Wherefore  the  appellees  say 
that  this  honorable  court  should  no  further  proceed  in 
the  hearing  of  this  appeal. 

The  general  term  thereupon  "announced  that  it  would 
hear  the  argument,  including  the  argument  on  the  mo- 
tion to  dismiss  the  appeal,  and  if  it  became  necessary, 
in  the  judgment  of  the  court,  to  hear  the  facts  in  sup- 
port of  the  truth  of  said  motion,  the  court  would  so  an- 
nounce after  argument  and  before  decision." 

The  general  term  in  reversing  the  decision  of  the 
special  term  delivered  au  opinion  in  writing  by  Harper 
J.,  in  which  Walker,  J.,  concurred.  Taylor,  J.,  who  had 
presided  and  denied  the  partition  in  special  term,  taking 
no  part  in  the  cause  in  general  term;  the  opinion  is  a 
part  of  the  record  here,  and  states  that  "the  *  " 
court  had  concluded  to  make  no  ruling  on  the  matter  set 
forth  in  said  motion,  and  refused  to  make  any  ruling 
thereon,  saying  it  left  the  matter  to  the  Supreme  Court 
in  case  an  appeal  was  taken,  to  be  disposed  of  there  as 
that     *     court  might  deem  best. 

The  errors  assigned  here  are: 

1st.  That  the  superior  court  in  general  term  erred  in 
overruling  the  motion  to  dismiss  the  appeal  to  the  gen- 
eral term. 

2d.  In  overruling  the  application  and  motion  of  ap- 
pellant to  be  permitted  to  introduce  in  support  of  their 
plea  in  the  nature  of  a  plea  puis  darrein  continuance,  and 
in  declining  to  hear  evidence  in  support  of  said  plea, 
and  refusing  to  rule  upon  said  plea. 
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3d.  In  reversing  the  order  and  judgment  of  the  court 
in  special  term. 

In  support  of  the  first  specification,  it  is  contended 
that  the  order  appealed  from  was  neither  a  final  judg- 
ment nor  such  an  interlocutory  order  as  that  an  appeal 
is  authorized  therefrom.  The  only  interlocutory  orders 
from  which  an  appeal  is  authorized  by  the  statute  gen- 
erally are: 

1st.  For  the  payment  of  money,  to  compel  the  execu- 
tion of  any  instrument  of  writing,  or  the  delivery  or 
assignment  of  any  securities,  evidenoes  of  debt,  docu- 
ments or  things  in  action. 

2d.  For  the  delivery  of  the  possession  of  real  prop* 
erty  or  the  sale  thereof. 

3d.  Granting  or  dissolving,  or  overruling  motions  to 
dissolve  an  injunction  in  term,  and  granting  an  injunc- 
tion in  vacation. 

4th.  Orders  and  judgments  upon  writs  of  habeas 
corpus  made  in  term  or  vacation.  1  Burns  R.  S.  1894, 
section  658,  R.  S.  1881,  section  646. 

The  order  in  question  was  not  an  interlocutory  one 
within  the  meaning  of  these  provisions,  and  if  it  was 
an  interlocutory  order  at  all,  we  know  of  no  other  pro- 
vision of  law  authorizing  an  appeal  from  it.  An  inter- 
locutory order  appointing  or  refusing  to  appoint  a  re- 
ceiver may  be  appealed  from  within  ten  days  thereafter. 
1  Burns  R.  S.  1894,  section  1245,  R.  S.  1881,  section 
1231.  But  this  is  not  such  an  order.  In  all  other  cases, 
an  appeal  lies  generally  only  from  a  final  judgment.  1 
Burns  R.  S.  1894,  section  644,  R.  S.  1881,  section  632. 
A  final  judgment  within  the  meaning  of  this  section  is 
defined  to  be  such  a  judgment  or  order  as  makes  a  final 
disposition  of  the  case.  Covey,  Admr.,v.Neff,  63  Ind.  391; 
SiU  V.  Shannon,  68   Ind.   470;  Matter  V.    Campbell,  71 
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Ind.  512;  Reese  v.  Beck,  9  Ind.  238;  Davit  v.  Davis,  36 
Ind.  160;  Northcutt  v.  Buckle*,  60  Ind.  577;  Taylor  y. 
Board,  etc.,  120  Ind.  121;  Champ  v.  Kendrick,  130  Ind. 
545;  Thomas,  Admr.,  v.  Chicago,  etc.,  R.  W.  Co.,  139,  Ind. 
462,  and  authorities  cited;  Elliott  App.  Froced.,  sec- 
tions 83,  84,  85,  and  authorities  cited. 

It  is  objected  to  the  right  of  appeal  from  the  order  de- 
nying the  petition,  that  such  petitioner,  the  rolling  mill, 
was  not  a  party  to  the  .action  of  Voorhees  and  the  ap- 
pointment of  the  receiver,  because  the  court  had  refused 
to  make  it  such  in  the  denial  of  the  petition,  and  hence 
being  a  stranger  to  the  record,  it  could  not  appeal.  But 
this  contention  is  based  on  a  misconception  of  what  it 
is  that  the  rolling  mill  was  appealing  from.  The  record 
clearly  shows  that  it  was  not  appealing  or  trying  to  ap- 
peal from  Voorhees'  judgment  against  the  car  company; 
if  it  had  .so-  appealed  or  tried  so  to  appeal,  its  effort 
should  have  been  properly  met  by  a  dismissal  of  such 
appeal  or  attempted  appeal.  It  also  clearly  appears  that 
the  rolling  mill  was  not  appealing  or  attempting  to  ap- 
peal from  the  order  appointing  the  receiver.  Such  an 
appeal  would  have  been  equally  unavailing.  But  the 
rolling  mill  was  appealing  from  the  action  of  the  special 
term  on  its  petition  asking  to  be  allowed  to  intervene  in 
the  proceedings  resulting  in  the  appointment  of  the  re- 
ceiver for  the  alleged  purpose  of  better  protecting  the 
interests  of  itself,  a  creditor  of  the  car  company,  together 
with  all  other  general  creditors  of  the  insolvent  car  com- 
pany. It  can  hardly  be  said  that  the  car  company  was 
not  a  party  to  its  own  petition  of  intervention,  or  that  it 
was  not  a  party  to  the  order  of  the  special  term  denying 
its  petition.  It  was  a  party  to  the  petition  and  order 
thereon,  within  the  meaning  of  the  law  requiring  as  a  pre- 
requisite to  the  right  of  appeal  that  the  party  invoking 
Vol.  140—15 
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such  right  must  be  a  party  to  the  order  or  judgment  ap- 
pealed from. 

The  order  or  judgment  appealed  from  was  one  that 
made  a  final  disposition  of  the  case  made  by  the  petition . 
It  disposed  of  all  the  rights  therein  sought  to  be  as- 
serted and  enforced  not  temporarily  but  for  all  time  to 
come.  It  made  an  end  of  those  rights.  That  brings  the 
case  within  the  authorities  as  to  what  is  such  a  final 
judgment  as  that  an  appeal  may  be  had  therefrom.  In 
section  85  of  Elliott  App.  Proced.,  [supra,  it  is  said: 
"Cases  of  the  class  represented  by  the  particular  in- 
stances proceed,  as  a  rigid  analysis  will  disclose,  although 
this  is  not  always  avowed,  upon  the  theory  that  the  or- 
der or  judgment  puts  an  end  to  the  whole  controversy 
involved  in  the  particular  instance,  although  it  does  not 
adjudicate  upon  tbe  entire  subject  in  such  a  manner  as 
to  terminate  all  litigation  that  can  arise  concerning  or 
affecting  tbe  general  subject."  It  is  contended  for  the 
appellant  here  that  as  the  court  denied  tbe  petition  to  be 
made  a  party,  there  can  be  no  appeal;  but  if  the  court 
had  granted  the  petition,  then  tbe  petitioner  could  have 
appealed.  But  counsel  fail  to  tell  us  what  such  a  pe- 
titioner would  appeal  from.  Certainly  he  could  not  ap- 
peal from  tbe  order  granting  the  prayer  of  his  petition, 
awarding  him  all  the  relief  he  had  asked  for.  The  logic 
of  the  learned  counsel  amounts  to  this:  If  the  court  de- 
cides against  you  you  can  not  appeal  from  such  decision , 
if  it  decides  in  your  favor  and  grants  you  the  very  thing 
and  all  you  ask  for,  you  can  appeal.  This  is  only  an  in- 
direct method  of  asserting  that  there  is  no  appeal  from  a 
judicial  determination  of  a  matter  by  a  trial  court  to  an 
appellate  tribunal,  involving  it  may  be  an  absolute  de- 
nial of  the  most  vital  and  valuable  rights  of  a  party. 
Such  determination  makes  a  final  disposition  of  such 
rights,  and  as  to  those  rights  is  a  final  adjudication. 
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It  was  held  by  this  court  in  Clough  v.  Thomas,  53Ind. 
24,  under  section  273,  1  Burns  R.  S.  1894  <R.  S.  1881, 
section  272),  providing  for  the  making  of  new  parties, 
that  a  judgment  might  be  and  was  there  reversed  for  the 
sole  reason  that  the  trial  court  had  denied  the  petition 
or  application  of  one  not  a  party  to  be  made  a  party  to 
the  action.  See  also  Scobey  v.  Finion,  39  Ind.  275;  Pick- 
rell  v.  Jerauld,  1  Ind.  App.  10. 

An  author  of  high  standing  lays  down  the  rule  thus: 
"When  a  court  of  equity  has  taken  jurisdiction  of  an 
estate  by  its  receiver,  as  in  the  case  of  an  insolvent  cor- 
poration, upon  proceedings  in  the  nature  of  a  judgment 
creditor's  bill,  creditors  asserting  liens  or  claims  upon 
the  property  as  found  in  the  receiver's  possession  may 
file  their  petitions  of  intervention  in  the  suit  in  which  the 
receiver  was  appointed.  Such  petitions  are  substantially 
independent  suits,  and  may  proceed  to  final  judgment, 
allowing  or  rejecting  the  demand  or  claim  asserted,  inde- 
pendent of  the  judgment  in  the  principal  cause.  Every 
such  intervention  is  regarded  as,  in  effect,  a  suit  against 
the  receiver,  and  any  party  to  the  cause  who  may  be  dis- 
satisfied with  the  final  order  made  upon  such  petition 
may  appeal  therefrom."     High  Rec.,  section  254c. 

We  are,  therefore,  of  opinion  that  the  general  term  did 
not  err  in  overruling  the  motion  to  dismiss  the  appeal 
thereto. 

The  second  specification  is  that  the  general  term  erred 
in  overruling  the  application  for  leave  to  introduce  evi- 
dence in  support  of  the  plea  therein  filed  of  puis  darrein 
continuance.  The  general  term  is  a  court  for  the  correc- 
tion of  errors  of  law  occurring  in  the  special  term,  and 
not  a  court  for  the  trial  of  questions  of  fact,  all  of  which 
must  be  determined  in  a  court  of  original  jurisdiction. 
The  supposed  plea  was  filed  and  presented  for  the  first 
time  after  the  appeal  had  been  perfected  and  docketed  in 
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the  appellate  tribunal,  and  it  presented  a  question  of 
fact,  if  it  was  sufficient  in  law,  that  had  never  been  pre- 
sented to  the  trial  court,  the  court  of  original  jurisdic- 
tion. Whether  it  was- not  sufficient  in  law  to  abate  the 
action,  or  whether  it  stated  facts  sufficient  to  abate  the 
petition  of  the  rolling  mill,  had  never  been  presented  to 
the  court  of  original  jurisdiction. 

It  is  not  strange  that  the  appellate  tribunal  was  una- 
ble to  find  a  place  for  such  a  pleading  in  its  procedure. 
The  statute  (section  1360,  R.  S.  1881),  provides 
that  "in  all  cases  where,  under  existing  or  future  laws 
of  this  State,  a  person  has  the  right  to  appeal  from 
the  circuit  to  the  Supreme  Court,  an  appeal  may  be  had 
from  a  special  term  to  the  general  term  of  said  superior 
court.  •  "  It  may  affirm  or  reverse  the  judgment  of 
the  special  term."  If  the  judgment  is  reversed,  "it 
shall  *  *  •  enter  of  record  the  error  or  errors  found 
therein  and  remand  said  cause  to  the  special  term,  with 
instructions  as  to  said  error  or  errors,  and  the  special 
term  shall  carry  into  effect  the  instructions  of  the  gen- 
eral term." 

This  leaves  no  room  for  the  general  term  to  determine 
anything  but  those  matters  which  were  determined  by 
the  special  term.  No  new  issues  of  either  fact  or  law  are 
authorized  to  be  presented  to  the  general  term  that  were 
not  passed  on  by  the  special  term,  because  it  is  only  upon 
the  error  or  errors  committed  by  the  special  term  that  a 
reversal  of  its  judgment  can  be  ordered  by  the  general 
term;  and  those  must  be  errors  of  law,  because  it  has 
been  settled  by  this  court  that  the  assignment  of  errors 
in  such  appeals  is  governed  by  the  rules  for  appealing 
from  the  circuit  to  the  Supreme  Court,  and,  on  those  ap- 
peals, the  assignment  of  errors  can  only  be  of  matters  of 
law.  Bartholomew  v.  Preston,  46  Ind.  286;  Wilson  v. 
Vance,  Admr.,  55  Ind.  584;  Patterson  v.  Indianapolis,  etc. , 
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Plank  Road  Co.,  56  Ind.  20;  1  Burns  R.  S.  1894,  section 
667  (R.  S.  1881,  Bection  655). 

If  errors  are  not  assigned  in  the  general  terra,  no  ques- 
tion can  be  presented  on  appeal  to  this  court.  Johnaon 
v.  Kohl,  55  Ind.  454. 

At  all  events  no  reversal  can  be  ordered  by  the  general 
term,  except  for  errors  which  the  special  term  committed 
in  the  cause  while  pending  before  it. 

The  inquiry  naturally  arises*  what  must,  or  what  can, 
the  general  term  do  with  new  pleadings  filed  before  that 
tribunal  to  defeat  the  action  either  in  abatement  or  in 
bar?  The  only  answer  is,  it  can  do  no  more  with  such 
pleadings  filed  there  for  the  first  time  in  the  cause  than 
this  court  can  in  a  similar  case.  It  is  true,  questions  of 
fact  may  be  raised  both  in  the  general  term  and  in  this 
court,  on  appeal,  for  the  first  time,  if  they  are  incidental 
to  the  jurisdiction  of  the  appellate  tribunal  in  that  par- 
ticular appeal,  and  not  otherwise. 

The  general  term  did  not  err  in  giving  no  attention 
to  the  plea. 

The  next,  and  last,  specification  of  error  raises  the 
question  whether  the  general  term  erred  in  reversing  the 
action  of  the  special  term  in  denying  the  petition  of  the 
rolling  mill.  That  must  depend  on  the  question  whether 
the  special  term  erred  in  overruling  or  denying  said  pe- 
tition.    A  summary  of  that  petition  is  as  follows: 

1.  The  car  company  is  indebted  to  the  rolling  mill  in 
the  sum  of  $18,338.15. 

2.  Sets  out  so  much  of  the  Voorhees  case  as  relates  to 
the  appointment  of  the  receiver. 

3.  Avers  that  Voorhees  was  the  purchasing  agent  of  the 
car  company  at  the  time  of  the  institution  of  the  suit; 
and  Henning  was  its  financial  agent  when  appointed  re- 
ceiver; but  is  not  charged  that  either  was  a  stockholder 
in  the  car  company. 
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4.  That  the  bill  filed  by  Voorhees  did  not  purport  to  be 
in  behalf  of  all  the  creditors  of  the  corporation,  but  for 
himself  only. 

6.  That  the  car  company  did  not  employ  counsel  to 
resistor  supervise  the  receivership,  but  suffered  the  same 
to  be  carried  on  by  the  court. 

6.  That  the  attorneys  who  filed  the  bill  for  Voorhees 
became  the  attorneys  of  the  receiver.  It  is  not  charged 
that  they  were  not  properly  conducting  the  receivership. 
Vide   Beach  Rec.,  section  263. 

7.  That  on  November  21,  1890,  the  receiver  made  a 
report,  which  is  set  out  in  kaee  verba. 

In  this  report  he  states  that  on  coming  into  the  receiv- 
ership, the  car  company  had  in  process  of  execution  four 
contracts,  as  follows: 

1.  A  contract  of  March  19,  1890,  with  the  Columbus, 
Hocking  Valley  and  Toledo  Railway  Co.,  for  the  manu- 
facture of  1,500  cars. 

2.  A  contract  with  the  same  company  for  the  manu- 
facture of  100  cars. 

3.  A  contract  dated  June  4,  1890,  with  the  Columbus, 
Shawnee  and  Hocking  Co.,  for  the  manufacture  of  500 
cars. 

4.  A  contract  with  the  Toledo  and  Ohio  Central  Rail- 
way Co.,  for  the  manufacture  of  250  cars. 

It  appears,  under  the  first  contract,  that  the  cars  were 
to  be  built  under  what  is  known  as  a  car  trust,  whereby 
the  purchasing  railroad  company  was  to  make  a  small 
cash  payment  and  secure  the  remainder  by  notes  and 
mortgage  on  the  cars. 

That  the  car  company  (in  order  to  raise  funds  with 
which  to  buy  the  material  and  construct  the  cars )  made 
an  arrangement  with  S.  A.  Fletcher  &  Co.,  bankers, 
whereby  they  agreed  to  take  the  notes  and  also  to  cash 
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the  drafts  to  be  drawn  for  the  cash  payments.  The  can 
were  to  be  delivered  in  lots  of  60. 

That  to  secure  Fletcher  &  Co.  for  moneys  advanced 
and  to  be  advanced  on  account  of  the  notes,  the  car  com- 
pany, on  the  16th  of  June,  assigned  and  transferred  its 
contract  to  them,  and  the  railroad  company  consented  to 
said  arrangement. 

That  at  the  time  of  the  appointment  of  the  receiver, 
1,400  cars  had  already  been  built  and  delivered  under 
the  first  contract,  and  Fletcher  &  Co.  had  from  time  to 
time  paid  to  the  car  company  the  cash  on  all  the  drafts, and 
also  "the  fiUl proceeds  of  all  the  notes,"  so  that  Fletcher 
A  Co.  had  paid  the  car  company  in  full  for  the  entire  con- 
tract. 

That  the  last  100  cars  were  in  process  of  manufacture, 
and  that  it  would  require  but  a  small  outlay  on  the  part 
of  the  receiver  to  entirely  complete  the  said  100  cars.  If 
not  done  the  railway  company  would  refuse  to  execute  the 
notes  already  sold  to  and  paid  for  by  Fletcher  &  Co., 
amounting  to  $520,380,  or  to  pay  the  outstanding  drafts 
cashed  by  Fletcher  &  Co.,  to  an  amount  of  914,000. 

That  the  railway  company,  soon  after  his  appoint- 
ment, demanded  said  100  cars  in  fulfillment  of  its  con- 
tract, and  threatened  heavy  damages  for  long  delays  by 
the  car  company  in  case  of  failure  to  deliver  said  100 
cars.  That  an  attachment  suit,  against  the  car  company 
and  railroad  company  was  pending  in  Ohio,  and  if  he 
asserted  any  interest  in  the  fund  it  would  be  held  in 
garnishment. 

Also,  if  this  contract  was  left  uncompleted,  the  rail- 
road company  would  insist  on  setting  off  the  damages  in 
a  large  amount. 

Also,  that  the  second  contract  with  the  same  company 
had  not  been  entered  upon,  and  by  completing  these 
100  cars  at  small   outlay  he  could  go  on  and  perform 
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the  second  contract  at  a  profit,  as  he  could  keep  the 
shops  going,  the  men  employed  and  use  the  material  on 
hand  and  convert  it  into  cash,  amounting  to  $32,500. 

In  conclusion  he  said: 

"In  view  of  all  these  circumstances,  the  receiver  be- 
lieved that  it  was  to  the  interest  of  all  persons  concerned 
in  his  trust  to  finish  said  100  cars  at  the  expense  of  the 
trust  and  deliver  them  to  the  railroad  company,  leaving 
all  controversies  with  reference  to  damages  growing  out 
of  the  garnishment  proceeding  (the  garnishment  pro- 
ceeding having  been  begun  in  Columbus,  Ohio)  to  be 
settled  by  the  railroad  company,  said  S.  A.  Fletcher  & 
Co.,  and  said  Snyder  (garnishor)." 

That  he  had  made  an  arrangement  that  any  damages 
for  delay  should  be  deducted  out  of  the  drafts  owing 
($14,000)  to  Fletcher  &  Co.,  and  this  and  the  garnish- 
ment should  be  assumed  by  Fletcher  &  Co.  And  he  ac- 
cordingly, as  soon  as  possible  after  this  arrangement, 
notified  said  company  that  he  had  no  claim  for  any  part 
of  the  notes  or  money  called  for  by  said  contract. 

Under  the  second  contract  with  the  same  company,  he 
showed  that  he  had  completed  the  100  cars,  for  which 
he  had  received  in  cash  $32,175,  and  the  balance  would 
be  paid  in  a  few  days. 

Under  the  third  contract  (five  hundred  cars)  with  the 
Columbus,  Shawnee  &  Hocking  Railway  Company, 
which  likewise  provided  for  a  car  trust,  he  showed  that 
a  similar  arrangement  to  the  first  had  been  made  be- 
tween the  car  company,  Fletcher  &  Co.  and  the  railroad 
company,  whereby  Fletcher  &  Co.  were  to  take  the  notes 
and  drafts  and  pay  the  proceeds  to  the  car  company. 

That  only  100  cars  had  been  delivered  at  the  time  of 
the  appointment  of  the  receiver,  under  this  contract. 
That  the  second  100  were  in  process  of  completion,  and 
"it  required  but  a  small  amount  of  additional  work  and 


NOVEMBER  TERM,  1894, 


Voorheea  v.  The  Indianapolis  Car  and  Manufacturing  Company  et  al. 

material  to  fully  complete  said  cars  ready  for  delivery. 
Said  car  company,  before  the  appointment  of  the  receiver, 
bad  received  from  S.  A.  Fletcher  &  Co.  the  full  proceeds 
of  the  price  of  the  100  cars  which  had  been  delivered, 
and  of  the  100  cars  which  were  in  process  of  manu- 
facture, by  said  S.  A.  Fletcher  &  Co.  advancing  to  said 
(car)  company  the  proceeds  of  the  notes,  which,  under 
the  contract,  would  be  executed  on  account  of  said  200 
cars  when  all  of  the  cars  provided  for  in  the  contract 
had  been  delivered.  *  •  •  Nothing  had  been  ad- 
vanced or  paid  by  them  to  the  car  company  on  account 
"  of  the  remaining  300  cars." 

That  by  carrying  out  the  contract,  the  receiver  would 
be  entitled  to  build  these  300  cars  and  get  the  proceeds 
in  full. 
The  receiver  said: 

"In  view  of  these  facts,  he  was  of  the  opinion  that  it 
was  to  the  interest  of  all  persons  concerned  in  the  trust, 
to  finish  and  deliver  the  second  100  cars  and  permit  said 
Fletcher  &  Co.  to  collect  the  drafts  which  had  been 
drawn  on  account  of  the  same,  and  in  all  other  respects 
to  carry  out  the  contracts  in  reference  to  such  cars  which 
had  been  entered  into  between  the  car  company,  the  rail- 
road company  and  Fletcher  &  Co.,  as  herein  set  out.  He 
did,  therefore,  finish  said  cars  and  deliver  them  to  the 
railroad  company,  and,  as  he  is  advised,  the  cash  pay- 
ments had  therefore  been  made  to  S.  A.  Fletcher  &  Co." 
And,  as  to  the  fourth  contract,  he  reported  that  no  part 
of  it  had  been  performed  when  he  was  appointed,  but 
that  he  had  continued  the  contract  and  was  in  the  per- 
formance of  it.  He  recommended  that  his  action  in  the 
premises  should  be  confirmed. 

With   the  report  the  receiver  set  out  the  various  con- 
tracts, assignments,  etc. 
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Judge  Taylor  ratified  the  action  of  the  receiver  in  these 
words: 

"Comes  now,  Matthew  Henning,  receiver  herein,  and 
files  the  following  statement  in  reference  to  the  contracts 
held  by  the  defendant  company  at  the  time  of  his  ap- 
pointment as  receiver  herein  and  of  his  proceedings  in 
reference  thereto.  (H.I.)  And  the  court  being  advised 
thereto,  it  is  now  ordered  that  the  proceedings  of  said 
receiver  in  reference  to  said  contracts  be  in  all  things 
approved,  ratified  and  confirmed." 

8.  The  rolling  mill,  in  its  petition,  says  that  such  ac- 
tion was  prejudicial  to  its  interest  and  the  other  unse-  - 
cured  creditors.  But  in  what  way  is  not  set  out;  and 
says  that  on  behalf  of  itself,  and  all  other  creditors  stand- 
ing in  like  situation,  who  may  desire,  it  should  be  granted 
such  a  standing  in  court  as  will  enable  it  fully  to  present 
its  rights  and  the  rights  of  the  general  creditors  upon  an 
application  to  vacate  or  modify  said  order  of  November 
21,  1890,  in  such  manner  as  they  may  desire,  to  pre- 
serve such  exceptions  as  they  may  deem  advisable  in  or- 
der to  procure  a  review  of  the  judgment  of  this  court, 
should  it  decide  adversely  to  such  application,  etc. 

9.  The  petition  then  charges  that  from  examination 
of  the  books  of  the  car  company,  it  believes  that  there 
are  "grave  questions"  connected  with  the  administra- 
tion thereof,  prior  to  the  appointment  of  the  receiver, 
and  that  because  of  the  fact  that  the  receiver  sustained 
the  relations  aforesaid,  the  petitioner  ought  to  be 
permitted  to  occupy  such  relation  or  standing  in  this 
case,  that  it  would  have  the  right  to  make  such  applica- 
tion directly  to  the  court,  in  its  own  right  as  a  party, 
and  not  to  be  compelled  or  required  to  rely  either  upon 
the  plaintiff  or  the  receiver.  What  the  "grave  ques- 
tions" are,  or  who  were  the  parties  implicated,  is  not 
stated  in  the  petition. 
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The  petition  then  avers  that  the  rolling  mill  has  pre- 
pared and  brings  in  and  offers  to  file  a  complaint,  and 
to  that  end  says  that  "your  petitioner  ought  to  be  ad- 
mitted as  a  plaintiff  herein." 

It  states: 

1.  The  amount  and  nature  of  its  claims. 

2.  The  history  of  the  Voorheea  case. 

3..  Since  October  31,  1882  (as  much  as  ten  years),  the 
car  works  had  been  insolvent. 

4.  The  car  works  was  organized  as  a  manufacturing 
corporation  on  March  1,  1881,  with  $100,000  authorized 
capital;  that  Millard  subscribed  $40,000,  McKeen  $30,- 
000,  Howard  $30,000,  of  which  only  one-half  was  paid 
by  each  stockholder;  that  these  three  persons  had  always 
been  directors;  that  on  November  7,  1882,  they  made  a 
fictitious  dividend  of  50  per  cent,  and  credited  it  upon 
their  stock. 

5.  That  corporate  meetings,  annual  invoices,  inven- 
tories, etc.,  had  not  been  made  as  required  by  the  by- 
laws. 

6.  That  on  and  after  September,  1886,  the  car  com- 
pany gave  the  mercantile  agencies  false  statements,  and 
neglected  to  make  the  annual  statements  required  by 
statute. 

7.  That  on  March  1,  1889,  the  car  company  made  an 
arrangement  with  the  Empire  Lumber  Company  of  Ten- 
nessee, also  insolvent,  whereby  each  company  loaned  the 
other  its  credit  by  interchange  of  bills  and  notes  with- 
out consideration,  and  thus  each  used  the  other's  paper 
in  hank  for  discount;  and  that  the  car  company  was 
liable  on  paper  of  this  class  to  the  amount  of  $350,000. 

8.  At  the  failure,  the  liabilities  of  the  car  company 
were  about  $800,000;  its  assets  about  $200,000,  and  that 
McKeen,  Howard  and  Millard  ought  to  "pay  over  to  the 
receiver  herein,  or  some  other  receiver  appointed  for  the 
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purpose,"  9500,000  to  make  a  fund  out  of  which  to  pay 
off  the  debts  of  the  car  company. 

9.  A  recitation  of  the  two  car  trusts  contracts,  viz., 
the  Columbus,  Hocking  Valley  and  Toledo  Railway  Co. 
contract,  and  the  Columbus,  Shawnee  and  Hocking  Rail- 
way Co.  contract. 

It  was  stated  at  length  that  the  cars  under  the  first 
contract  cost  $592,380,  and  under  the  second  contract 
$190,990;  that  the  price  was  to  be  paid  largely  in  notes; 
that  Fletcher  &  Co.  agreed  with  the  car  company  to  pur- 
chase the  notes  and  "from  time  to  time,  as  said  defend* 
ant  corporation  should  need  moneys  in  its  business,  ad- 
vance and  loan  to  it  the  moneys  that  it  should  so  need 
as  and  on  account  of  the  notes  that  it  had  so  agreed  to 
take;"  whereby  the  car  company  had  received  from  the 
bankers  about  $650,000.  Then  follows  a  repeated  state- 
ment in  detail  as  to  the  completion,  etc.,  of  the  one  hun- 
dred cars  under  each  contract  as  set  out  in  the  petition. 

In  this  connection  it  is  said,  "plaintiff  does  not  know 
and  can  not  therefore  charge  that  at  the  time  of  the 
making  of  the  contract  to  take  said  notes,  Fletcher  and 
Churchman  had  knowledge  that  said  defendant  corpora- 
tion was  actually  insolvent,  but  plaintiff  does  aver  and 
charge  that  shortly  after  it  had  begun  to  loan  and  ad- 
vance the  moneys  upon  the  faith  that  it  would  get  said 
notes  when  they  would  be  executed,  and  long  before  the 
appointment  of  the  said  receiver,"  they  acquired  such 
knowledge,  and  having  such  knowledge,  Fletcher  and 
Churchman  concealed  from  the  public,  and  the  parties 
dealing  with  said  company,  its  true  condition  and  did 
thereby  procure  it  to  become  further  indebted  to  its 
creditors  for  the  purpose  of  saving  themselves  from  loss 
upon  the  moneys  advanced,  and  realize  the  profits  upon 
the  notes  to  be  discounted.  But  there  is  no  charge  that 
Fletcher  &  Co.  or  any  other  person  made  any  false  repre- 
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eentations  to  the  rolling  mill,  or  any  other  specific  creditor 
(none  of  whom  are  named)  concerning  the  financial  con- 
dition of  the  car  company. 

It  is  then  charged,  as  a  matter  of  law,  that  because 
Fletcher  &  Co.  had  furnished  the  car  company  the 
money  aforesaid,  and  failed  to  inform  persons  dealing 
with  the  car  company  of  its  insolvency  (no  person  or 
corporation  is  named  as  having  made  any  inquiry), 
Fletcher  &  Go.  waived  and  lost  their  right  to  have  the 
notes,  etc.,  "whereby,  and  by  reason  whereof,  a  right  of 
action  has  accrued  to  this  plaintiff  on  its  own  behalf  and 
on  behalf  of  the  other  creditors  aforesaid,  to  require  said 
Fletcher  and  Churchman  to  account  to  this  court,  either 
directly  to  the  plaintiff  and  to  the  other  creditors,  or  to 
the  receiver  in  an  action  to  be  brought  by  him  for  that 
purpose,  for  the  moneys,  drafts,  and  notes  so  taken  by 
said  Fletcher  &  Co." 

The  prayer  asks: 

"1.  To  extend  and  enlarge  the  scope  of  the  receiver- 
ship so  that  it  may  embrace  and  cover  the  facts  herein 
above  set  forth. 

"2.  That  the  alleged  liabilities  of  the  said  directors 
might  be  established  and  the  fund  brought  in,  viz.,  that 
they  should  be  made  liable  in  this  action  for  their  al- 
leged several  unpaid  subscriptions  to  the  capital  stock 
and  for  their  statutory  liabilities  in  failing  to  publish 
notice,  and  for  their  alleged  equitable  liabilities  in  per- 
mitting the  corporation  to  run,  knowing  it  to  be  in- 
solvent. 

"3.  That  said  Fletcher  and  Churchman  maybe  re- 
quired to  bring  into  court  and  to  surrender  to  said  re- 
ceiver all  and  singular  the  notes  that  have  been  executed 
to  them  by  said  railway  companies,  and  pay  over  the 
moneys  they  have  received. 

"4.   That  said  Francis  M.  Churchman,  Stoughton  J. 
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Fletcher,  William  R.  McKeen,  Charles  S.  Millard,  and 
William  B.  Howard  may  be  made  defendants  to  this  ac- 
tion, and  that  they  may  be  required  to  appear  and  an- 
swer at  such  times  as  the  court  may  order,  and  that  pro* 
cess  be  issued  against  them." 

The  complaint  is  not  verified. 

The  complaint  of  Voorhees  on  his  note,  and  asking 
for  the  appointment  of  a  receiver,  was  broad  enough  to 
justify  the  order  of  appointment,  which  provided  that: 
"It  is  now  ordered  that  Mathew  Henning  be  hereby  ap- 
pointed receiver  of  all  the  property  and  assets,  real  and 
personal  property,  moneys,  rights,  credits,  effects  and 
choses  in  action  of  whatever  nature,  of  and  belonging  to 
said  defendant,  the  Indianapolis  Car  and  Manufacturing 
Company,  and  as  such  he  is  hereby  authorized,  em- 
powered and  directed  to  immediately  take  into  his  pos- 
session, as  such  receiver,  all  of  the  said  property  and  as- 
sets, moneys,  rights,  credits,  effects  and  choses  in  action, 
of  whatever  nature  and  description  and  wherever  situ- 
ated "  *  ,  until  the  further  order  of  this  court,  and 
in  all  things  subject  to  its  orders  and  directions  to  carry 
on,  manage  and  operate  the  business  and  plant  of  said 
defendant,  to  collect  and  otherwise  convert  into  money 
the  property  and  assets  of  said  defendant  under  the  or- 
ders and  directions  of  the  court,  as  they  shall  from  time 
to  time  be  given,  and  to  hold  and  retain  all  such  assets 
and  property  and  the  proceeds  thereof  in  his  custody  and 
possession  and  report  concerning  the  same  to  this  court. 
*  *  And  said  receiver  is  further  authorised  and  em- 
powered to  prosecute  and  defend,  in  his  own  name,  as 
such  receiver,  all  necessary  actions,  suits  and  other  legal 
proceedings."  He  was  ordered  to  file  an  inventory  of 
all  property  and  assets  coming  into  his  hands  as  such  re- 
ceiver, together  with  an  appraisement  thereof,  *  *  and 
also  that  he  report  the  names  of  the   creditors   and    the 
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amounts  of  indebtedness  due  them,  respectively,  from 
said  defendant,  as  far  as  the  same  shall  have  come  to  his 
knowledge.  The  receiver  was  ordered  to  take  an  oath 
that  he  would  faithfully  discharge  his  duties  and  give 
bond  in  the  penalty  of  $250,000,  all  of  which  was  done. 

It  seems  clear  to  us  that  there  was  no  occasion  to  en- 
large the  scope  of  the  receivership  to  secure  all  the  relief 
Bought  in  the  petition  and  complaint  or  creditor's  bill 
tendered  and  offered  to  be  filed.  High  Rec,  sections 
453,  454. 

By  his  appointment,  he  became,  according  to  the  bet- 
ter doctrine,  and  stands  as  the  representative  both  of 
the  creditors  of  the  corporation  and  the  stockholders. 
He  is  not,  therefore,  the  agent  or  representative  of 
the  corporation  exclusively,  but  is  to  be  regarded  as  a 
trustee  for  both  creditors  and  shareholders.  High  Rec, 
section  314.  T 

While  the  receiver  of  an  insolvent  corporation  is  thus     * 
treated  as  the  representative  of  both  creditors  and  share-    / 
holders,  so  far  as  any  beneficial  interest  is  concerned,  1 
yet,  for  the  purpose  of  determining  the  nature  and  ex-  \ 
tent  of  his  title,  he  is  regarded  as  representing  only  the 
corporate  existence  itself,  and  not  its  creditors  or  share- 
holders, being  vested  by  law  with  the  estate   of  the  cor- 
poration and  deriving  his  own  title  under  and  through 
it.     For  purposes  of  litigation,  therefore,  he  takes  only 
the  rights  of  the  corporation,  such  as  could  be  asserted 
in  its  own  name,  and  upon  that  basis   only  can  he  liti- 
gate for  the  benefit  of  either  shareholders  or  creditors, 
except  where  acts  have  been  done  in  fraud  of  the  rights 


of  the  latter,  but  which  are  valid  as  against  the  corpora- 
tion  itself,  in  which  case  he  holds  adversely  to  the  cor- 
poration.    High  Rec,  section  315;   Beach  Rec,  section 


h 
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All  the  actions  proposed  to  be  brought  in  the  com- 
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plaint  tendered,- if  maintainable,  were  such  as  the  re- 
ceiver had  a  right  to  maintain,  and  it  was  his  duty  to 
maintain  and  prosecute  them.  High  Rec,  sections 
317,  324;  Beach  Rec,  sections  624,  668,  669. 

The  petition  and  proposed  complaint,  or  creditor's 
bill,  were  nothing  more  nor  less  than  a  proposal  on  the 
part  of  the  rolling  mill  to  usurp  the  functions  of  the  re- 
ceiver, or  practically  to  appoint  another  receiver.  The 
petitioner  had  no  right  to  do  this.  Beach  Rec.,  sec- 
tion 167. 

If  one  creditor  could  do  so,  each  one  could,  and  the 
purposes  and  objects  of  a  receivership  would  be  broken 
down  and  destroyed. 

All  that  is  said  in  the  petition  against  the  receiver's 
conduct  might  he  material  to  petition  to  remove  him  and 
appoint  a  successor,  but  those  facts  do  not  justify  sup- 
planting him  by  a  person  not  a  receiver.  20  Am.  and 
Eng.  Encyc.  Law,  198, 199,  200,  201,  202,  3-4-5,  and  au- 
thorities there  cited. 

Any  creditor,  after  establishing  his  claim  by  inter- 
vening  in  the  original  suit  in  which  the  receiver  is  ap- 
pointed, acquires  a  sufficient  standing  in  court  to  ask 
the  court  for  orders  and  directions  on  the  receiver  in 
furtherance  of  the  interest  of  creditors.  Beach  Rec., 
section  654;   High  Rec,  sections  255,  256. 

If  he  disobey  such  orders  such  creditors  may  ask  for 
his  removal  by  the  court  appointing  him.  High  Rec, 
sections  824-828;  Beach  Rec,  sections  783-787;  20 
Am.  and  Eng.  Encyc  Law,  198-207,  and  authorities 
there  cited. 

On  the  refusal  of  the  court  to  take  such  action  as  will 
secure  and  protect  all  concerned,  there  would  be  ground 
for  complaint  in  an  appellate  tribunal.  We  are  of  opin- 
ion that  the  general  term  erred  in  reversing  the  order  of 
the  special  terra  denying  the  petition. 
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The  judgment  is  reversed,  with  instructions  to  affirm 
the  judgment  of  the  special  term. 
Hied  Feb.  8,  1696. 


No.  10,942.  no  hi 
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Pabent  and  Child. — Action  by  Parent/or  causing  Death  of  Child— Law     i«        y. 
of  Another  State. — Presumption. — In  an  action  by  a  father  lor  cans-    i170       3| 
ing  the  death  of  his  child  in  another  State,  the  presumption  is  that 
the  common  law  on  that  subject  prevailed  in  each  other  State,  and 
bis  right  to  recover  will  be  determined  by  that  law. 

Sake. — Eight  of  Action  at  Common  Law. — A  civil  action  does  not  lie  at 
common  law  for  causing  the  death  of  a  human  being. 

Same. — Action  for  Lots  of  Service. — Basis  of  Action. — A  parent  may 
recover,  at  common  law,  from  a  wrongdoer,  damages  for  depriving 
him  of  the  services  of  his  child,  upon  the  same  principle  that  the 
master  recovers  for  loss  of  service  of  his  servant. 

8awb.— Lost  of  Service.—  Death  of  Child. — Instantaneous  Death. — Jf«d- 
ical  Service. — Nursing. — When  the  act  of  the  wrongdoer  causes  a 
child's  death,  its  parent  may  recover,  at  common  law,  the  value  of 
the  child's  services  from  the  time  of  the  injury  until  its  death,  and 
may  ulso  recover  any  incidental  damages  he  may  have  suffered,  such 
as  medical  attendance  and  care  and  nursing  up  to  that  time.  When 
death  is  instantaneous,  or  practically  so,  no  redress  at  common  law 
is  possible. 

Same. — Death  by  Wrongful  Act. — Funeral  and  Burial  Expenses. — Com- 
mon Law.— Where  the  death  of  a  child  is  caused  by  the  wrongful  act 
of  the  defendant,  its  parent,  at  common  law,  can  not  recover  the 
cost  of  its  funeral  and  burial  expenses;  but  the  rule  is  different 
when  the  action  is  brought  under  the  provisions  of  onr  civil  code, 
giving  a  right  of  action  to  a  parent  against  the  person  wrongfully 
causing  its  death. 

From  the  Marion  Superior  Court. 
W.  V.  Rooker,  for  appellant. 

5.  N.  Chambers,  S.  0.  Pickens  and  G.  W.  Mooret,  for 
appellee. 

Vol.  140—16 


242  SUPREME  COURT  OF,  INDIANA, 

Jackson  v.  The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Loaifl  By.  Co. 

Monks,  J. — This  is  an  action  brought  by  appellant 
against  appellee,  for  negligently  killing  his  child,  aged 
one  year. 

The  complaint  is  in  three  paragraphs,  each  of  which 
charges,  as  an  element  of  damages,  that  appellant  in- 
curred and  paid  one  hundred  dollars'  necessary  expense 
in  the  burial  of  said  child. 

A  demurrer  to  each  paragraph  for  want  of  facts  was 
sustained  and  exception  taken. 

Judgment  was  rendered  on  demurrer  against  appellant. 
The  errors  assigned  call  in  question  the  ruling  of  the 
court  below  as  to  each  paragraph  of  the  complaint.  It 
is  averred  in  each  paragraph  that  the  alleged  negligent 
killing  of  the  child  occurred  in  the  State  of  Ohio. 

There  is  no  averment  in  the  complaint  that  the  com- 
mon law  of  Ohio  had  been  changed  or  that  any  statute 
was  in  force  there  which  authorized  the  father  to  main- 
tain an  action  for  damages  for  the  death  of  his  child. 

There  being  no  allegation  that  there  is  such  a  statute, 
the  presumption  is  that  the  common  law  on  this  subject 
prevails  in  that  State.  Smith  v.  Muncie,  etc.,  Bank,  29 
Ind.  158,  and  authorities  cited. 

The  right,  therefore,  of  appellant  to  recover  depends 
upon  the  common  law  and  not  upon  any  statute.  Bus- 
well  Pers.  Injuries,  section  28. 

It  is  settled  law  that  a  civil  action  would  not  lie  at 
common  law  for  causing  the  death  of  a  human  being. 
Gann  v.  Worman,  69  Ind.  458;  Burns,  Admr.,  v.  Grand 
Rapids,  etc.,  R.  B.  Co.,  113  Ind.  169;  Baker  v.  Bolton,  1 
Camb.  493;  Carey  v.  Berkshire  R.  R.,  1  Cush.  475; 
Cooley  Torts,  pages  15,  16,  307;  Hyatt  v.  Adams,  16 
Mich.  179;  1  Shear,  A  Redf.  Neg.,  section  124;  Deering 
Neg.,  section  387. 

Counsel  for  appellant  admit  the  rule,  but  contend  that 
expenses   necessarily  incurred   and  paid   by  appellant 
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in  the  burial  of  the  child  could  be  recovered  at  common 
law,  and  that  such  averment  in  the  complaint  renders  it 
sufficient  to  withstand  the  demurrer.  Could  the  father 
recover  at  common  law  the  necessary  expense  incurred 
and  paid  in  the  burial  of  his  child,  from  the  wrongdoer 
whose  negligence  caused  its  death,  when  the  same  was 
instantaneous  or  practically  so?  The  rule  at  common 
law  is  that  a  parent  may  recover  from  a  wrongdoer  dam- 
ages for  depriving  him  of  the  services  of  his  child  upon 
the  same  principle  that  the  master  recovers  for  loss  of 
services  of  his  servants. 

When  the  act  of  the  wrongdoer  which  deprives  the 
father  of  the  services  of  his  child  causes  its  death  the 
father  may  recover  for  the  services  of  the  child  from  the 
time  of  the  injury  until  its  death,  and  may  also  recover 
any  incidental  damages  he  may  have  suffered,  such  as 
medical  attendance,  care  and  nursing  up  to  that  time. 
Binford  v.  Johnston,  82  Ind.  426;  Mayhew  v.  Burnt,  103 
Ind.  328;  Dennitv.  Clark,  2  Cush.  347;  Hyatt  v.  Adams, 
supra;  Cooley  Torts,  307,  308;  Buswell  Pers.  Injuries, 
sections  12,  13. 

But  when  death  is  instantaneous,  or  practically  so,  no 
redress  was  possible  at  common  law.  Osborne  v.  Gillette, 
L.  R.,  84  Exch.  88;  Mayhew  v.  Burns,  supra;  Hyatt  v. 
Adams,  supra;  Cooley  Torts,  308;  Buswell  Pers.  In- 
juries, section  15. 

Under  these  authorities,  appellant  can  not,  in  this 
case,  recover  any  damages  on  account  of  the  death  of 
his  child.  The  burial  expenses  alleged  being  caused  by 
the  death  of  the  child,  it  necessarily  follows  that  appel- 
lant can  not  recover  therefor. 

Funeral  expenses  are  recovered  in  this  class  of  cases 
by  virtue  of  the  statute.  Murphy  v.  New  York,  etc.,  R. 
R.  Co.,  88  N.  Y.  445. 

Counsel  for  appellant  urges  that  this  court  has  held 
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that  such  damages  are  recoverable  at  common  law,  and 
cites  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252;  Binford  V. 
Johnston,  supra;  Mayhew  v.  Burns,  supra. 

In  the  case  of  Pennsylvania  Co.  v.  Lilly,  supra,  which 
was  an  action  by  the  father  to  recover  damages  under 
section  266,  R.  S.  1881,  section  267,  R.  S.  1894, 
Niblack,  J.,  speaking  for  the  court,  said:  "It  is  well 
settled  that,  in  an  action  by  a  parent  for  the  death  of  his 
child,  he  is  entitled  to  recover  only  for  the  pecuniary  in- 
jury he  has  sustained,  and  that  the  proper  measure  of 
damages  is  the  value  of  the  child's  services  from  the  time 
of  the  injury  until  he  would  have  attained  his  majority, 
taken  into  consideration  with  his  prospects  in  life,  less  his 
support  and  maintenance.  To  this  may  be  added,  in 
proper  cases,  the  expense  of  care  and  attention  to  the 
child,  made  necessary  by  the  injury,  funeral  expenses 
and  medical  services." 

.  We  think  all  the  damages  defined  in  the  above  case 
may  be  recovered  under  section  266,  R.  S.  1881  (section 
267  R.  S.  1894),  but  there  is  nothing  in  the  opinion  in- 
dicating what  part  of  the  damages,  if  any,  enumerated, 
could  have  been  recovered  at  common  law.  That  is, 
however,  clearly  shown  by  the  authorities  cited,  to  be  . 
for  loss  of  services  from  time  of  injury  until  death,  and 
expense  of  medical  attendance  and  care  and  nursing  to 
that  time.  Section  266,  supra,  included  these  elements 
and  conferred  a  new  right  to  the  extent  of  the  others 
mentioned  in  Pennsylvania  Co.  v.  Lilly,  supra. 

In  the  case  of  Binford  v.  Johnston,  supra,  this  court 
held  that  the  averments  in  the  complaint  that  the  father 
had  expended  money  and  rendered  services  in  an  effort 
to  cure  his  son,  from  the  time  he  was  injured  until  bis 
death,  Btated  a  personal  right  of  action  in  the  father  rec- 
ognized by  the  common  law,  which  was  separate  and  dia~ 
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tiuct  from  the  right  of  action  which  was  statutory,  citing 
Cooley  Torts  { 1st  ed. ),  262. 

In  Mayhem  v.  Burns,  supra,  Mitchell,  J.,  speaking 
of  the  right  of  the  parent  at  common  law,  said:  "A 
parent  might  and  still  may,  without  any  statute,  recover 
for  loss  of  services  resulting  from  a  wrongful  injury  to  his 
child  during  the  period  of  disability  occasioned  by  such 
injury,  and,  if  death  resulted,  for  the  loss  of  service  dur- 
ing the  time  between  the  injury  and  death.  In  addi- 
tion, a  parent  had  his  common  law  remedy  to  recover 
for  such  incidental  damages,  as  for  medical  attendance, 
cure  and  nursing,  up  to  the  time  of  death,  if  death  re- 
sulted. This  was  upon  the  theory  that  the  parent  was 
entitled  to  the  services  of  the  child  at  the  time  the  in- 
jury was  inflicted, and  owed  the  child  the  corresponding 
obligation  of  care,  nursing  and  medical  attendance. 
*  •  •  Where  death  resulted  instantaneously,  or  prac- 
tically so,  and  no  incidental  expenses  accrued,  do  action 
whatever  was  maintainable  by  the  parent  after  the  death 
of  the  child." 

Theee  cases  give  no  support  to  the  contention  of  the  ap- 
pellant, but  are  in  harmony  with  and  strongly  sustain 
the  legal  propositions  affirmed  in  this  case. 

For  the  reasons  given,  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint. 

Other  tenable  objections  are  urged  to  the  complaint, 
but  it  is  not  necessary  to  consider  them. 
Judgment  affirmed. 
Filed  Feb.  7,  1895. 
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The  City  of  Indianapolis  v.   The   Consumers     Gas 
Trust  Company. 

Pbagtick.-  -  -Mo tio n  to  Strike  Out  Pleading,  BUI  of  Exceptions.— A  mo- 
tion to  strike  out  an  answer  or  other  pleading  is  not  a  part  of  the 
record  unless  made  so  by  a  bill  of  exceptions. 

Municipal  Cobfo ratio m.— Collateral  Attack  of  Resolution  of  Council. 
—Where  the  right  and  power  of  a  common  council  of  a  city  to  pass 
u  resolution  depends  upon  the  existence  of  antecedent  facta,  the  de- 
cision and  recitation  of  the  council  that  such  facts  do  exist  is  con- 
clusive ;  and  such  resolution  can  not  be  attacked  collaterally,  in  an 
action  to  enforce  it,  by  showing  that  the  recitations  of  the  council  in 
the  resolution  relative  to  the  existence  of  such  facts  were  false. 

8ahb.—  Willful  Violation  of  Ordinance,  Inability  to  Comply  With  it* 
Term*.— An  ordinance  which  makes  it  a  penal  offense  for  a  gas 
company  to  "willfully"  refuse  to  lay  gas  pipes  in  a  street  when  or- 
dered by  the  common  council  is  not  violated  by  such  company's  re- 
fusal to  lay  such  pipe,  when  such  refusal  is  made,  in  good  faith,  upon 
the  ground  that  it  is  not  physically  and  financially  able  to  do  so. 

From  the  Marion  Circuit  Court. 
L.  O.  Bailey,  W.  L.  Taylor,  R.  0.  HawHnt  and  H.  C. 
Smith,  for  appellant. 

W.  P.  Fuhbaek  and  W.  P.  Kappa,  for  appellee. 

Jordan,  J. — The  facts  appearing  from  the  record  in 
this  cauae  are  substantially  as  follows: 

On  June  27,  1887,  the  city  of  Indianapolis,  by  its 
common  council  and  board  of  aldermen,  passed  what  is 
known  as  the  "natural  gas  ordinance, "  authorizing  nat- 
ural gas  companies  which  should  accept  its  terms  and 
conditions,  to  lay  mains  in  the  city. 

In  November,  1887,  the  appellee,  the  Consumers  Gas 
Trust  Company,  was  organized,  and  soon  after  accepted 
the  terms  and  conditions  of  this  ordinance  and  laid  its 
mains  along  certain  streets  of  said  city.  Among  the  sec- 
tions of  that  ordinance,  and  upon  which  this  prosecution 
was  based,  are  the  following: 
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"Section  13.  Any  such  corporation  *  *  •  shall 
commence  to  extend  its  mains  *  *  *  along  any 
street  contiguous  to  where  its  mains  are  already  laid 
within  sixty  (60)  days  after  being  so  ordered  by  resolu- 
tion of  the  common  council  and  board  of  aldermen. 
Provided,  the  same  shall  be  petitioned  for  by  owners  or 
occupants  of  real  estate  along  the  line  proposed  to  be  ex- 
tended, and  that  10  per  centum  of  such  petitioners  shall 
agree  to  become  consumers  of  gas,  and  that,  in  the  opin- 
ion of  the  common  council  and  board  of  aldermen, 
such  proposed  extension  is  reasonable  and  ought  to  be 
made." 

"Section  16.  Any  corporation  willfully  violating  any 
provision  of  this  ordinance,  directing  anything  to  be 
done  or  enjoining  the  doing  of  anything,  shall,  on  con- 
viction, be  fined  in  any  sum  not  exceeding  $100." 

On  April  22,  1889,  the  common  council  and  board  of 
aldermen  passed  a  resolution  reading  as  follows: 

"Whereas,  The  owners  or  residents  on  Woodlawn 
avenue  *  *  *  have  petitioned  for  the  extension  of 
natural  gas  mains  on  said  street;  and, 

"Whereas,  One-tenth  of  the  residents  on  said  street 
are  willing  to  use  gas;  and, 

"Whereas,  The  mains  of  the  Consumers  Gas  Trust 
Company  are  contiguous  to  said  street. 

"Resolved,  That  the  Consumers  Gas  Trust  Company  is 
hereby  ordered  to  extend  its  mains  in  and  along  said 
Woodlawn  avenue  •  *  •  within  sixty  days  from  the 
passage  of  this  resolution." 

The  appellee  refused  to  comply  with  the  direction  or 
order  of  this  resolution,  and  did  not  lay  its  mains  on 
Woodlawn  avenue  for  the  following  alleged  reasons: 

"That  the  resolution  was  invalid  because  it  was  passed 
by  the  council  and  board  of  aldermen  without  either  of 
said  bodies  having  any  knowledge  that  owners  or  occu- 
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pants  along  said  avenue  bad  agreed  to  become  consum- 
ers of  gas,  and  for  tbe  further  reasons  that  it  was  not  the 
opinion  of  the  council  and  aldermen  that  said  directed 
extension  of  the  mains  was  reasonable;  that  all  the  own- 
ers or  occupants  along  said  avenue  had  not  petitioned 
for  the  said  extension,  and  that  none  thereof  had  agreed 
to  become  consumers  of  gas." 

By  reason  of  the  refusal  of  the  appellee  to  comply,  as 
directed  by  the  resolution,  and  extend  its  mains,  the  ap- 
pellant, on  August  14,  1889,  in  order  to  enforce  against 
the  appellee  the  penalty  or  fine  provided  for  in  section 
16  supra,  commenced  this  action  by  filing  in  tbe  mayor's 
court  its  complaint,  which,  omitting  the  caption,  is  as 
follows: 

"The  city  of  Indianapolis  complains  of  the  said  de- 
fendant, late  of  said  city,  and  says:  That  the  said  de- 
fendant, on  the  12th  day  of  August,  1889,  at  the  city  and 
county  aforesaid,  did  then  and  there  violate  sections  13 
and  16  of  an  ordinance  of  said  city  passed  by  the  com- 
mon council  and  board  of  aldermen  thereof  on  the  27th 
day  of  June,  1887,  by  unlawfully  and  willfully  failing, 
neglecting  and  refusing,  after  having  duly  accepted  the 
provisions  of  said  ordinance  as  provided  by  section  15, 
to  comply  with  the  order  of  the  common  council  and 
board  of  aldermen  of  said  city,  to  extend  its  mains  on 
and  along  Woodlawn  avenue,  from  Dillon  to  Reid  street, 
in  said  city,  said  avenue  being  contiguous  and  adjacent 
to  Dillon  street,  on  which  said  street  defendant  has  its 
mains  already  laid,  within  sixty  days  after  having  been 
duly  ordered  by  resolution  of  the  common  council  and 
board  of  aldermen  to  lay  and  extend  its  mains  on  said 
avenue,  such  extension  having  been  petitioned  for  by  the 
owners  and  occupants  of  the  real  estate  lying  along  and 
adjacent  to  said  avenue,  and  ten  per  cent,  of  such  peti- 
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tioners  having  agreed  to  become  consumers  of  gas  from 
said  company." 

In  the  mayor's  court,  appellee  filed  no  written  an- 
swer, but  relied  upon  the  statutory  right  to  introduce 
evidence  in  defense.  A  trial  resulted  in  the  conviction 
of  appellee,  and  a  judgment  for  fine  and  cost  waa  rend- 
ered against  it,  and  an  appeal  was  taken  to  the  circuit 
court. 

In  the  latter  court,  appellee  filed  an  answer  to  the  com- 
plaint, in  five  paragraphs,  wherein  it  expressly  waived 
all  rights  to  give  evidence  in  defense  without  plea,  rely- 
ing solely  upon  the  several  defenses  set  up  in  its  written 
answer. 

Appellant  moved  the  court  to  strike  out  the  third, 
fourth  and  fifth  paragraphs  of  the  answer.  This  motion 
was  overruled,  to  which  an  exception  was  reserved.  Ap- 
pellant then  demurred  separately  to  the  second,  third, 
fourth  and  fifth  paragraphs  of  answer.  The  demurrer 
was  sustained  to  the  second  and  fifth  and  overruled  to 
the  third  and  fourth,  to  which  rulings  of  the  court,  ex- 
ceptions were  properly  taken  by  the  parties. 

The  cause,  being  at  issue,  it  was  submitted  to  the  court 
for  trial,  and  there  was  a  finding  and  judgment  without 
the  intervention  of  a  jury  upon  an  agreed  statement  of 
facts.  The  trial  resulted  in  favor  of  the  appellee,  and 
a  judgment  was  rendered  accordingly  in  its  favor  for 
costs.  A  motion  for  a  new  trial  by  appellant  was  over- 
ruled, exception  noted  and  an  appeal  taken  to  thie  court. 

Appellant  has  assigned  the  following  errors: 

First.  The  refusal  of  the  court  to  strike  out  the  third, 
fourth  and  fifth  paragraphs  of  answer. 

Second.  Overruling  the  demurrer  to  the  third  para- 
graph of  the  answer. 

Third.  Overruling  the  demurrer  to  the  fourth  para- 
graph of  the  answer. 
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Fourth.    Overruling  the  motion  for  a  new  trial. 

We  will  consider  the  alleged  errors  in  the  order  of 
their  assignment. 

The  first,  overruling  the  motion  to  strike  out  the  para- 
graphs of  the  answer,  has  been  very  thoroughly  and  ably 
presented  by  the  learned  counsel  for  the  appellant,  but 
at  the  very  threshold  of  its  consideration,  appellee  con- 
fronts us  with  the  fact  that  this  motion  has  not  been 
made  a  part  of  the  record  by  any  order  of  the  court  or 
bill  of  exceptions,  the  contention  of  the  counsel  for  ap- 
pellee being  verified  by  an  inspection  of  the  transcript 
herein,  and  the  point  thus  raised  being  so  firmly  settled 
by  numerous  decisions  of  this  court,  and  by  the  provis- 
ions of  sections  628,  629  and  650  of  the  code.R.  S.  1881, 
sections  640,  641  and  662,  R.  S.  1894. 

It  therefore  follows,  as  a  necessary  consequence,  that 
there  is  no  question  before  us  for  consideration  upon  the 
first  assignment  of  error. 

The  next  proposition  presented  is  upon  the  second  as- 
signment, viz.:  Did  the  court  err  in  overruling  the  de- 
murrer to  the  third  paragraph  of  answer?  The  third 
and  fourth  paragraphs  of  the  answer,  to  which  the  court 
overruled  the  demurrer,  omitting  the  formal  parts,  are 
as  follows: 

"For  a  third  and  further  paragraph  of  answer  to 
plaintiff's  complaint  herein  defendant  says  that  the  said 
resolution  of  the  common  council  and  board  of  aldermen 
of  the  city  of  Indianapolis,  referred  to  in  the  said  com- 
plaint, is  void  and  invalid  for  the  reason  that  it  is  unrea- 
sonable, oppressive  and  against  common  right,  and  be- 
cause it  is  not  within  the  power  reserved  to  said  common 
council  and  board  of  aldermen  by  section  13  of  said 
ordinance  in  this:  that  none  of  the  owners  or  occupants 
of  real  estate  along  Woodlawn  avenue  from  Dillon  to 
Reid  streets  (said  avenue  being  the  street  referred  to  in 
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the  said  resolution  and  in  the  complaint),  did  at  the 
time  of,  or  within  a  reasonable  time  prior  to,  the  passage 
of  the  said  resolution  referred  to  in  the  complaint,  agree, 
or  offer  to  agree,  to  become  consumers  of  gas  from  this 
defendant." 

"For  a  fourth  and  further  paragraph  of  answer  to 
plaintiff's  complaint  herein,  defendant  says  that  the  res- 
olution of  the  common  council  and  board  of  aldermen  of 
the  city  of  Indianapolis  referred  to  in  the  complaint  is 
void  and  invalid  because  it  is  unreasonable,  oppressive, 
and  against  common  right,  and  because  it  is  not  within 
the  power  reserved  to  said  common  council  and  board  of 
aldermen,  by  section  13  of  said  ordinance,  in  this:  that 
the  petition  referred  to  in  the  complaint  and  in  said  or- 
dinance, and  on  which  said  resolution  was  passed,  was 
not  the  petition  of,  and  was  not  signed  by  all  the  own- 
ers or  occupants  of  real  estate  along  said  Woodlawn  av- 
enue from  Dillon  to  Reid  streets  ( said  avenue  being  the 
street  referred  to  in  said  resolutiou  and  in  the  com- 
plaint),  but  that  a  large  number  of  the  owners  and 
occupants  of  the  real  estate  along  said  avenue  did  not 
sign  and  petition,  and  have  never  petitioned  said  com- 
mon council  and  board  of  aldermen  for  the  extension 
proposed  by  said  resolution." 

The  questions  involved  in  the  second  and  third  as- 
signments may  properly  be  examined  together,  and  the 
determination  thereof  requires  a  careful  consideration  of 
sections  13  and  16  of  the  ordinance  of  June  27,  and  the 
directory  resolution,  passed  by  the  council  and  board  of 
aldermen,  and  the  law  governing  and  pertaining  to  the 
powers  that  are  vested  in  such  a  body  as  is  constituted 
by  the  common  council  and  board  of  aldermen  of  the 
city  of  Indianapolis. 

The  theory  of  appellee's  defense,  as  set  forth  in  the 
third  paragraph  of  the  answer,  is  that  none  of  the  own- 
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■ers  or  occupants  of  real  estate  along  the  proposed  line  of 
extension,  had,  at  the  time  of  the  passage  of  the  resolu- 
tion mentioned,  agreed  to  become  consumers  of  gas  from 
the  appellee's  plant,  and  hence  that  the  resolution  was 
void. 

In  the  fourth  paragraph,  the  theory  presented  is,  that 
the  resolution  in  question  is  void  because,  as  therein  al- 
leged, the  petition  was  not  that  of  all  the  "owners  or  oc- 
cupants" along  said  line.  It  is  contended,  with  much 
earnestness  and  ability  by  the  learned  counsel  for  appel- 
lee, that  as  the  number  of  petitioners  is  not  definite  and 
fixed  by  the  ordinance  of  June  27,  supra,  the  cor- 
rect interpretation  to  be  placed  upon  section  13  thereof 
is,  that  by  its  terms  it  was  meant  and  intended  to  require 
all  of  the  "owners  or  occupants"  of  real  estate  along  the 
proposed  line  to  join  in  the  petition  to  the  council  and 
board  of  aldermen;  and  that,  in  addition  thereto,  10  per 
cent,  of  said  petitioners  must  agree  to  become  consumers 
of  gas  from  the  appellee;  that  unless  there  is  absolute 
unanimity  upon  the  part  of  these  "owners  or  occupants" 
in  joining  in  the  petition  for  the  extension,  there  would 
be  no  authority  for  the  action  of  the  municipal  legisla- 
ture in  adopting  the  directory  resolution  in  controversy. 

The  contention  of  appellant's  learned  counsel  is  that, 
at  the  farthest,  not  more  than  a  majority  of  these  "own- 
ers or  occupants"  would  be  required  to  join  therein. 
Upon  an  examination  of  the  section  in  question,  it  will 
be  seen  that  there  are  three  antecedent,  or  preceding, 
conditions  that  must  exist  before  the  municipal  body  can 
be  warranted  in  passing  the  resolution  therein  men- 
tioned, namely: 

1st.    A  petition  on  the  part  of  "owners  or  occupants. " 

2d.  Ten  per  cent,  of  these  must  agree  to  become  con- 
sumers of  gas. 

3d.    That  in  the  opinion  of  the  council  and  board  of 
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aldermen  the  contemplated  extension  is  reasonable  and 
ought  to  be  made. 

The  first  and  second  of  these  may  exist,  and  the  pas- 
sage of  the  resolution  will  not  become  imperative  upon 
the  council  and  board,  but  is  left  to  their  option  or  dis- 
cretion. It  must  be  presumed  that  this  gas  ordinance 
was  passed  by  appellant  and  likewise  accepted  by  the  ap- 
pellee in  the  utmost  good  faith,  and  that  each  will  act 
and  deal  fairly  thereunder,  and  that  appellant,  in  the 
exercise  of  the  power  vested  in  it  by  the  ordinance,  will 
not  subject  appellee  to  make  unreasonable  extensions  of 
its  mains,  with  no  prospects  of  a  fair  remuneration  from 
proposed  consumers. 

Conceding,  however,  without  deciding,  that  the  con- 
tentions of  the  appellee  are  correct,  still  the  decision  of 
the  points  or  questions  in  controversy,  as  contended  for 
by  appellee,  can  not  be  determined  by  this  court  in  this 
character  of  an  action.  The  cardinal  question  which  is 
presented  by  the  record  for  adjudication,  in  our  opinion, 
is:  Can  the  appellee,  in  this  collateral  proceeding,  con- 
trovert the  decision  of  the  council  and  board  of  alder- 
men relative  to  the  existence  of  the  antecedent  facts  in 
the  passage  of  the  resolution? 

We  think  that  this  question,  in  view  of  the  rule  firmly 
established  by  a  long  line  of  decisions  of  this  court,  and 
authorities  elsewhere,  must  be  answered  in  the  negative. 
The  finding  and  determination  of  these  essential  and  pre- 
ceding facts  or  conditions  were,  by  the  ordinance,  lodged 
in  the  tribunal  constituted  by  the  council  and  board  of 
aldermen.  Its  decision  thereof  was  the  exercise  of  ju- 
risdiction, on  that  particular  point,  which  appellee,  in 
this  actiou,  can  not  assail  or  controvert  in  the  manner 
attempted.  It  is  expressly  declared,  in  the  preamble  of 
the  resolution,  that  the  first  and  second  conditions  are 
found  to  exist.     This  decision  of  the  council  and  board. 
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under  the  rule  to  which  we  have  referred,  must  be  held 
to  be  conclusive  as  against  appellee's  collateral  attack, 
and  can  only  be  questioned  and  set  aside  in  some  direct 
proceeding  for  that  purpose.  EvansviUe,  etc. ,  R.  R.  Co.  v. 
City  of  EvansviUe,  15  Ind.  395;  McEneney  v.  Town  of  Sul- 
livan, 125  Ind.  407,  and  cases  there  cited;  Town  of  Cicero 
v.  Williamson,  91  lad.  541,  and  cases  there  cited;  Rick- 
etts  v.  Spraker,  77  Ind.  371;  Adams  v.  Harrington,  114 
Ind.  66;  DePuy  v.  City  of  Wabash,  133  Ind.  336;  Ely  v. 
Board,  etc.,  112  Ind.  361;  Slrieb  v.  Cox,  111  Ind.  299; 
Cason  v.  Harrison,  135  Ind.  330;  Otis  v.  DeBoer,  116 
Ind.  531;  Jackson  v.  Smith,  120  Ind.  520;  Board,  etc., 
v.  Aspinwall,  21  How.  539;  Town  of  Coloma  v.  Eaves,  92 
U.  S.  484;  Freeman  Judgments,  section  523. 

In  1  Smith's  Leading  Cases  (8th  Am.  ed.),  p.  1116, 
the  law  is  stated  as  follows:  "There  is  nothing  absurd 
or  illogical  in  holding  that  a  body  of  limited  power  may 
determine  whether  the  questions  which  are  brought  be- 
fore it  admit  of  the  exercise  of  its  powers.  If  limitation 
of  power  necessarily  excluded  the  right  of  ultimate  de- 
cision, nothing  could  be  decided  finally  under  govern* 
ments,  which,  like  this  country,  are  throughout  and 
without  exception  limited." 

In  view  of  the  authorities  above  cited,  we  must  hold, 
for  the  reasons  stated,  that  the  third  and  fourth  para- 
graphs are  not  a  defense  to  this  action,  and  that  the 
court  erred  in  overruling  the  demurrer'thereto. 

Appellee  has  assigned  cross-errors,  and  as  the  judg- 
ment must  be  reversed,  we  deem  it  proper  to  consider 
two  of  these  alleged  errors,  to  wit:  "That  the  court  erred 
in  sustaining  the  demurrer  to  the  second  paragraph  of 
the  answer;  that  the  court  erred  in  sustaining  the 
demurrer  to  the  fifth  paragraph  of  the  answer."  The 
second  paragraph  alleges  that  the  resolution  heretofore 
mentioned  was  passed  without  any  notice  or  knowledge 
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that  any  part  of  the  "owners  or  occupants"  along  the 
street  in  question  had  agreed,  or  offered  to  agree,  to  be- 
come consumers  of  gas.  This  paragraph  also  comes 
within  the  prohibition  of  the  rule  above  stated,  and 
consequently  was  bad,  and  the  demurrer  to  it  was  prop- 
erly sustained.  Paragraph  five  sets  up  an  array  of  facts 
which  go  to  show  that  by  reason  thereof  appellee  was 
physically  and  financially  unable  to  comply  with  the 
resolution,  and  extend  its  mains  as  required,  although 
it  was  desirous  of  so  doing,  and  would  have  obeyed  the 
direction,  had  not  the  facts  alleged  therein  rendered  it 
impossible  so  to  do,  and  that  hence  it  did  not  willfully  _ 
violate  the  ordinance. 

Section  sixteen  as  herein  set  out  declares,  "that  any 
corporation  willfully  violating  any  provision  of  this  or- 
dinance directing  anything  to  be  done,  etc.,  shall,  on 
conviction,  be  fined,  etc."  It  must  be  held,  we  think, 
that  the  word  "willfully"  was  used  in  the  ordinance 
with  the  understanding  and  acceptation  of  its  legal  defi- 
nition, and  that  this  municipal  statute  was  intended  to 
punish  the  corporation  that  could,  but  would  not,  comply 
with  the  direction  contemplated.  The  word  "willfully," 
when  used  or  employed  in  a  penal  statute,  in  reference 
to  a  person  who  neglects  or  fails  to  discharge  a  duty  or 
perform  an  act  enjoined,  implies  that  the  party  had  the 
ability  so  to  do.  Stale  v.  Preston,  34  Wis.  675;  Lawson 
Grim.  Defenses,  107  and  108.  Commonwealth  v.  Knee- 
land,  20  Pick.  206;  Felton  v.  United  States,  6  Otto  699; 
Washburn  v.  Washburn,  9  Cal.  475. 

The  word  willfully  is  more  frequently  understood  to 
approximate  the  idea  of  the  milder  kind  of  legal  malice 
than  as  signifying  an  evil  intent  without  justifiable  ex- 
cuse. 1  Bishop's  Crim.  Law,  section  428;  Anderson  v. 
Sow,  116  N.  Y.  336. 

Therefore,  applying  this  principle  to  the  facts  alleged 


256  SUPREME  COURT  OF  INDIANA, 

LeCoil  v.  Arrostrong-Landon-TIunt  Company. 

in  the  fifth  paragraph,  it  must  be  held  that  if  appellee, 
in  good  faith, omitted  to  extend  its  mains  as  directed,  by 
reason  of  its  physical  and  financial  inability  to  do  bo,  it 
did  not  willfully  violate  the  penal  provisions  of  the  or- 
dinance, and  it  ought  to  have  been  permitted  to  have 
shown  these  facts  in  its  defense. 

The  judgment  is  reversed  at  the  cost  of  appellee,  with 
instructions  to  the  trial  court  to  sustain  the  demurrer  to 
the  third  and  fourth  paragraphs  of  the  answer,  and  to 
overrule  it  to  the  fifth,  and  to  proceed  in  accordance 
with  this  opinion. 

All  concur. 

Filed  Feb.  21, 1896. 


No.  17,196. 
LeCoil  v.  Ahmstrong-Landon-Hunt  Company. 

EsTOPPEX.— Married  Woman.— Purchase  of  Beat  Estate  in  Husband's 
Name  With  Wffe'e  Money.—OredU  Given  on  Faith  of  Husband's  Own- 
erehtp. — Where  the  wife  permits  the  title  to  land,  purchased  with 
her  money,  to  remain  in  the  name  of  her  husband  unquestioned, 
and  permits  him  to  procure  credit  on  the  faith  of  that  title,  and  to 
thereby  improve  her  property,  she  having  knowledge  of  such  facta, 
she  in  estopped  to  assert  title  in  the  land  against  those  who  had  no 
notice  or  knowledge  of  any  snch  claim  or  interest  on  her  part,  and 
who  have  acquired  an  interest  (mechanic's  lien)  in  the  land  on  the 
faith  of  the  husband's  ownership. 

From  the  Howard  Circuit  Court. 

J.  E.  Moore,  for  appellant. 

/.  O'Brien  and  C.  Wolf,  for  appellee. 

Hackney,  J. — The  appellant  sued  her  husband, 
Florent  LeCoil,  and  the  appellee  to  quiet  the  title  to  cer- 
tain real  estate,  and  alleged  that  she  had  furnished  the 
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money  to  buy  said  real  estate,  and  that  her  husband  had, 
without  her  knowledge  or  consent,  taken  the  title  in  his 
own  name.  The  appellee  was  made  a  defendant  to  an- 
swer as  to  any  interest  in  or  lien  upon  the  property. 

The  suit  was  dismissed  as  to  Florent  LeCoil,  and  the 
appellee  answered  that  said  Florent  LeCoil,  assuming  the 
ownership  of  said  real  estate,  contracted  for  the  erection 
of  a  dwelling  house;  that  in  the  construction  of  said 
house  appellee  furnished  materials,  and  did  labor  upon 
said  house,  and  within  the  proper  time  filed  a  mechanic's 
and  material  man's  lien  upon  said  property;  that  appel- 
lant knew,  during  all  of  said  time,  that  the  title  to  said 
property  was  in  her  husband,  and  that  he  was  contract- 
ing for  said  improvement;  that  appellee  did  not  know  of 
any  claim  of  title  by  the  appellant  to  said  property,  but 
in  supplying  said  materials,  and  performing  said  labor, 
it  relied  upon  the  husband's  ownership  of  said  property 
as  such  ownership  appeared  from  the  record  of  the  deed 
to  him. 

There  are  other  allegations  as  to  a  prior  foreclosure  of 
said  lien  against  the  appellant  and  her  husband,  and  a 
judgment  against  said  Florent  LeCoil  for  $200,  the 
amount  of  said  lien,  and  that  subsequently  the  appellant 
procured  a  modification  of  the  decree  in  said  foreclosure 
proceeding  so  as  to  exempt  her  inchoate  interest  in  said 
property  from  sale.  Of  these  allegations  we  will  give 
no  consideration,  since,  in  our  judgment,  the  principal 
question  arises  upon  those  we  have  stated  more  in  de- 
tail. 

The  circuit  court  overruled  the  appellant's  demurrer 
to  the  answer,  and  appellant  declined  to  plead  further, 
but  permitted  judgment  against  her  as  upon  default. 

Upon  a  motion  to  dismiss  the  appeal,  and  as  to  the 
merits  of  the  appeal,  appellee's  learned  counsel  urge  that 
Vol.  140—17 
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the  dismissal,  in  the  lower  court,  of  the  suit  as  to  Florent 
LeCoil,  leaving  in  him  the  legal  title  to  the  land,  gave 
the  appellant  no  cause  of  action,  and  no  right  of  appeal 
as  against  the  appellee. 

The  appellant  seeks  to  break  the  force  of  the  proposi- 
tion stated  by  filing  in  this  court  an  affidavit  in  which 
it  is  shown  that  Florent  LeCoil  had  conveyed  the  prop- 
erty to  the  appellant.  Of  the  question  so  urged,  and  of 
that  of  the  practice  in  amending  the  record  by  affidavit 
filed  in  this  court,  we  make  no  decision,  since,  as  we 
have  said,  the  vital  question  of  the  rights  of  the  parties 
may  be  determined  upon  the  allegations  of  the  answers 
stated  by  us  in  detail,  and  confessed  by  the  demurrer  and 
failure  to  plead  over. 

In  the  recent  case  of  Duck-wall  v.  Kisner,  136  Ind.  99, 
it  was  said:  "There  is  no  doubt,  upon  principle  and  the 
decisions  of  this  court,  that  a  married  woman  may  be 
estopped  by  acts  in  pais  in  cases  involving  her  equitable 
title  to  real  estate.  Catherwood  v.  Watson,  65  Ind.  576; 
Clifford  v.  Bennett,  75  Ind.  528;  Anderson  v.  Bubble,  93 
Ind.  590;  Kelley  v.  Fish,  110  Ind.  552;  Michener  v.  Ben- 
gel,  135  Ind.  188;  Minnich  v.  Shaffer,  135  Ind.  634. 

"The  rule  applied  in  the  cases  cited  is  but  the  general 
rule  that  one  may  not  stand  by  and  permit  another  to 
invest  on  the  strength  of  an  adverse  claim  of  title,  or  may 
not  permit  another  to  remain  clothed  with  the  indicia  of 
ownership  by  which  third  persons  are  misled  in  their  in- 
vestments. Though  such  conduct  is  not  in  itself  fraud- 
ulent, the  law  holds  it  a  fraud,  after  such  conduct,  to 
deny  the  results  which  have  flowed  from  such  conduct. 
Hirsch  v.  Norton,  Admr.,  115  Ind.  341;  Wisehart  v. 
Hedrick,  118  Ind.  341;  JUaxon  v.  Lane,  124  Ind.  592,  and 
the  numerous  cases  cited  in  each. 

"The  principle  underlying  the  rule  is  that  where  one  of 
two  even  innocent  persons  must  suffer  by  the  act  of  a 
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third,  he  must  suffer  whose  conduct  has  made  it  possi- 
ble to  do  the  act." 

All  that  was  there  said  applies  to  the  present  case. 
The  case  of  Minnich  v.  Shaffer,  supra,  is,  in  principle, 
identical  with  the  present. 

That  a  married  woman  may  be  bound  by  estoppelB  in 
pais  is  now  statutory.  R.  S.  1881,  section  5117,  R.  S. 
1894,  section  6962;    Wertz  v.  Jones,  134  Ind.  475.' 

To  permit  the  legal  title  to  remain  in  the  name  of  her 
husband  unquestioned  and  to  permit  him  to  procure 
credit  on  the  faith  of  that  title  and  to  thereby  improve 
her  property,  she  having  knowledge  of  such  facts,  and 
then  to  uphold  her  claim  of  title  against  the  creditor 
would  be  little  less  than  dishonesty.  To  prevent  such 
possible  imposition  the  statute  extending  estoppels  in 
pais  to  married  women  was  enacted.  The  action  of  the 
circuit  court  in  overruling  the  appellant's  demurrer  to 
the  answer  was  not  erroneous. 

The  judgment  is,  therefore,  affirmed. 

Filed  Feb.  28,  1835. 


No.  17,180. 

The  Xenia  Real  Estate  Company  v.  Drook. 

80PRBMB  Couar  Practice.— Pleading,  Sufficiency  of:— No  question  as  to 
a  pleading  can  be  entertained  on  appeal  where  the  pleading  is  not 
before  the  court. 

Saxk. — Question  Argued  not  in  Re  cord. — If  the  question  argued  is  not 
in  the  record  it  can  not  be  entertained  on  appeal. 

Same. — Burden  of  Showing  Error  on  Appellant. — The  burden  of  pre- 
senting the  error,  if  any,  of  the  trial  court  is  on  the  appellant,  and 
this  burden  can  not  be  discharged  by  a  mere  suggestion  that  if  the 
court  will  search  the  record  it  may  find  error. 

From  the  Blackford  Circuit  Court. 

L.  D.  Baldwin  and  H.  Oliver,  for  appellant. 

W.  H.  Trook,  for  appellee. 
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Hackney,  J. — In  the  circuit  court,  the  appellee  re- 
covered a  personal  judgment  against  the  appellant  (or 
$10,248.83,  and  a  decree  foreclosing  a  mortgage  of  cer- 
tain real  estate. 

The  appellant  first  objects  to  the  sufficiency  of  the  sec- 
.  ond  paragraph  of  the  appellee's  complaint,  which  para- 
graph was,  on  motion  of  the  appellant,  stricken  out  by 
the  lower  court.  The  pleading  is  not  before  us,  and  no 
question  upon  it  can  be  entertained.  Elliott's  App. 
Proced.,  section  696. 

It  is  next  objected,  in  argument,  that  the  trial  court 
overruled  the  appellant's  motion  to  make  the  third  para- 
graph of  complaint  more  specific  as  to  the  description  of 
the  land,  the  mortgage  of  which  was  in  suit.  No  refer- 
ence is  made  to  the  record  of  such  motion  and  ruling. 
The  only  motion  to  make  that  paragraph  more  specific, 
so  far  as  our  search  of  the  record  has  disclosed,  was  "to 
make  that  part  •  •  •  more  specific  relative  to  the 
quitclaim  deed,  *  *  especially  as  to  date  of  deed  and 
Sling  in  recorder's  office. "  It  will  be  seen  that  the 
question  argued  is  not  in  the  record,  and  was  not  pre- 
sented to  the  circuit  court.  No  question  can,  therefore, 
be  entertained  here  upon  such  ruling. 

The  appellant  further  complains  of  the  ruling  of  the 
court  in  permitting  certain  witnesses  to  answer  hypo- 
thetical questions  as  to  the  value  of  attorney's  services 
in  the  collection  of  the  debt  sued  upon.  The  first  objec- 
tion is  that  the  questions  are  "so  long  and  involved  that 
no  witness  could  understand"  them.  Wehave  read  the 
questions  and  have  discovered  nothing  objectionable  in 
their  form.  They  are  not  of  great  length  and  are  intel- 
ligible. The  additional  objection  is  made  that  the  ques- 
tions assume  facts  not  proven.  We  have  no  information 
as  to  which  of  the  numerous  facts  stated  in  the  questions 
the  appellant  claims  there  is  no  proof.     We  have  looked 
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into  the  evidence  sufficiently  to  discover  that  many,  if 
not  all,  of  the  facts  included  in  the  questions  were  proven 
prima  facie.  By  this  appeal  the  appellant  assumed  the 
burden  of  presenting  the  error,  if  any,  of  the  lower 
court,  and  this  burden  can  not  be  discharged  by  a  mere 
suggestion  that  if  the  court  will  search,  it  may  find  error. 
The  brief  for  the  appellant  covers  but  two  written  pages, 
and,  as  we  have  shown,  discusses  two  questions  not  in 
the  record  and  as  to  the  third  question,  casts  the  burden 
upon  the  court  of  finding  the  error  which  is  stated  gen- 
erally to  exist.  Marginal  notes  upon  the  record  are  im- 
perfectly made  and  throughout  the  bill  of  exceptions 
none  are  made.  The  evidences  that  this  appeal  has  been 
for  delay  and  is  without  merit  have  convinced  us  not 
only  that  the  judgment  of  the  circuit  court  should  be  af- 
firmed, but  that  we  should  include  additional  damages. 

The  judgment  is,  therefore,  affirmed,  with  five  per 
centum  upon  said  judgment  as  appellee's  damages. 

Filed  Feb.  27, 1896. 


The  Lake  Shore  and  Michigan  Southern  Railway  ! 
Company  v.  McIntosh,  Administrator. 

Railroad.— Negligence.^ Liability  for  Acts  of  Servant*. — Proper  /n-  | 
itrtiction*. — An  instruction  to  the  jury,  in  an  action  against  a  rail- 
road company  for  negligence,  that  they  should  inquire  whether  the 
injuries  resulting  in  death  "were  produced  by  the  negligence  of  the 
defendant,  its  agents,  servants  or  employes,"  does  not  amount  to  a 
statement  requiring  the  jury  to  say  or  find  whether  the  injuries  were 
caused  "by  the  negligence  of  the  defendant  or  byits  agents  or  serv- 
ants or  employes." 

&iMR.— Defective  Public  Crossing .— Negligent  Management  of  Train.— 
Combination  of  the  Two  Conditions  to  Produce  Injury.— If  the  plain* 
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tiff  be  injured  by  reason  of  the  negligent  construction  and  mainte- 
nance of  a  public  highway  crossing  by  the  defendant  railroad,  taken 
in  connection  with  the  negligent  running  and  management  of  its 
trains  at  such  crossing,  then  there  may  be  a  recovery,  the  plaintiff 
being  without  fault,  although  neither  the  defective  crossing  nor  the 
negligent  running  and  management  of  the  train,  taken  by  itself, 
would  have  brought  about  the  same  or  a  like  result. 

8ahb. — Defective  Highway  Crossing  Constructed  by  Former  Owner  of 
Railroad.— Maintenance  of  Old  and  Defective  Crossing.— The  fact  that 
the  former  owners  of  a  railroad  constructed  a  defective  crossing  does 
not  authorize  or  justify  the  succeeding  owners  to  maintain  and  use 
it  in  such  defective  condition,  and  the  fact  that  the  crossing  was 
constructed  many  years  before  the  time  of  the  injury  occasioned  by 
its  defective  construction,  can  not  lessen  the  liability  of  the  railroad 
company,  but,  on  the  contrary,  increases  such  liability. 

Bame. — Traveler  Approaching  Crossing.— Degree  of  Care. — Reciprocal 
Duties  of  Company  and  Traveler. — A  traveler  approaching,  on  a  pub- 
lic highway,  a  railroad  crossing,  must  use  such  care  to  avoid  injury 
as  men  of  common  prudence  and  intelligence  would  ordinarily  use 
under  like  circumstances.  The  amount  of  care  required  depends 
upon  the  risk  of  danger.  The  rights  and  duties  of  railroad  compa- 
nies and  travelers  upon  highways  crossing  them  are  mutual  and 
reciprocal,  and  no  greater  degree  of  care  is  required  of  the  one  than 
of  the  other.  Each  must  use  ordinary  care  in  proportion  to  the  dan- 
ger. 

Saks. — Highway  Crossings,  Repairing. — Restoration  of  Highway  to  Full 
Width. — A  railway  company  crossing  a  highway  most  restore  it  to 
its  original  condition  as  nearly  as  possible,  after  its  railroad  is  con- 
structed across  it;  and  thereafter  keep  such  crossing  in  good  con- 
dition. It  must  restore  the  whole  of  the  road,  however  wide;  it  is 
not  enough  for  it  to  put  in  order  the  part  usually  traveled. 

Same. — Running  Train  at  Dangerous  Crossing.— A  railroad  company 
must  run  its  trains  over  a  crossing  difficult  of  passage  and  hazardous 
with  greater  caution,  to  prevent  injuries  to  travelers. 

Negligence. — Husband  and  Wife  Riding  in  Wagon. — Injury  at  Railroad 
Crossing. — Imputing  Husband's  Negligent^  to  Wife.— A  wife  riding  in 
a  conveyance  driven  and  controlled  by  her  husband  and  negligently 
injured  at  a  highway  crossing  by  the  locomotive  of  the  defendant, 
rnnning  on  its  railroad,  if  she  herself  is  free  from  fault,  is  not  pre- 
vented from  recovering  damages,  although  her  husband  be  guilty  of 
negligence.     His  negligence  can  not  be  imputed  to  her. 

Instructions. —  Construing. — Meaning  of  Words  Used  in Words  inan 

instruction  to  a  jury  must  be  taken  in  their  plain  and  usual  mean- 
ing.   Verbal  niceties  and  refined  grammatical  distinctions  are  not 
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to  be  resorted  to  if  the  meaning  of  the  language  need  is  plain  to  a 
common  intent. 

Same. — Injury  of  Traveler  at  Highway  Crossing  Railroad. — See  opinion 
lor  instructions  approved. 

Practice.—  Evidence.— Motion  to  Strike  Out  Question  or  Answer.— Fail- 
ure to  Object.— LI  no  objection  be  made  to  a  question  (or  answer), 
a  motion  to  strike  it  out  comes  too  late,  even  it  the  evidence  be  ir- 
relevant or  otherwise  improper. 

From  the  Steuben  Circuit  Court. 
J.  Morris,  R.  C.  Bell,  J.  M.  Barrett  and  S.  L.  Morris, 
for  appellant. 
F.  S.  Roby,  W.  L.  Penfield  and  J.  F.  Shuman,  for  ap- 


Howard,  J. — This  action  was  brought  by  the  appel- 
lee to  recover  damages  for  the  death  of  his  intestate  at  a 
railway  crossing  over  a  public  highway.  The  accident  was 
caused,  as  alleged,  by  the  negligent  construction  of  the 
crossing  and  by  the  negligent  running  of  appellant's 
train. 

The  jury  returned  a  general  verdict  for  the  appellee, 
and  also  answers  to  interrogatories. 

Of  the  errors  assigned  but  one  is  discussed  in  the 
briefs  of  counsel,  the  overruling  of  appellant's  motion 
for  a  new  trial. 

Fault  is  first  found  with  the  instructions  of  the  court. 
The  second  instruction  requested  by  the  appellee,  and 
given  by  the  court,  was  as  follows: 

"This  case  presents  three  questions  of  fact,  amongst 
others,  for  the  consideration  of  the  jury.  1st.  Was  the 
death  of  Frances  Anthony  caused  by  injuries  received  by 
her  on  the  5th  day  of  August,  1891,  and  produced  by  a 
locomotive  and  cars  of  the  defendant  coming  in  collision 
with  the  vehicle  in  which  decedent  was  riding  on  said 
day,  aa  alleged  in  the  complaint?  2d.  Were  such  in- 
juries to  said  decedent  produced  by  the  negligence  of  the 
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defendant,  its  servants  or  its  employes?  3d.  Did  the 
negligence  of  said  deceased  woman  contribute  to  such 
injuries  and  death?" 

Counsel  say  this  instruction  leaves  it  to  the  jury  to  de- 
termine the  question  of  law  as  to  what  is  alleged  in  the 
complaint;  that  it  was  the  duty  of  the  court  to  construe 
the  complaint,  and  to  tell  the  jury  what  was  alleged. 

We  think  the  court  in  this  instruction  distinctly  in- 
forms the  jury  what  the  facts  are,  "  as  alleged  in  the 
complaint."  The  instruction  is  an  exact  copy,  with 
change  of  names  and  dates,  of  instruction  number  4,  as 
given  by  the  court  in  the  Indianapolis,  etc.,  R.  R.  Co. 
v.  Stout,  Admr.,  53  Ind.  143,  which  was  approved  by 
this  court. 

Similar  criticism  is  made  by  counsel  of  instruction 
number  5,  as  requested  by  appellee,  and  given  by  the 
court.  Further  objection  is  made  to  the  following  clause 
of  this  instruction:  "You  will  inquire  whether  such 
injuries  were  produced  by  the  negligence  of  the  defend- 
ant, its  agents,  servants  or  employes." 

Counsel  gravely  suggest  that  this  requires  the  jury  to 
say  whether  the  injuries  were  caused  "by  the  negligence 
of  the  defendant,  or  by  its  agents  or  servants  or  em- 
ployes." 

We  do  not  think  the  words  interpolated  by  counsel 
were  suggested  to  the  mind  of  the  jury  by  the  lan- 
guage of  the  court.  The  company  could  act  only 
by  its  officers,  agents,  servants  or  employes.  The  in- 
struction evidently,  and  in  the  plainest  language,  refers 
to  such  instrumentalities,  and  not  to  independent  action 
of  agents  and  others,  for  which  the  company  would  not 
be  liable.  Words  in  an  instruction  to  a  jury  are  to  be 
taken  in  their  plain  and  usual  meaning.  Verbal  nice- 
ties and  refined  grammatical  distinctions  are  not  to  be 
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resorted  to  in  such  cases,  provided  the  meaning  of  the 
language  used  is  plain  to  a  common  intent. 

The  fourth  instruction  requested  by  the  appellee,  and 
given  by  the  court,  was  as  follows: 

"If  you  find  from  the  evidence  that  Frances  Anthony 
was  killed  by  the  negligence  of  the  defendant  in  construct- 
ing or  maintaining  the  crossing  of  the  highway  described 
in  the  complaint,  or  by  reason  of  obstructions  wrong- 
fully placed  or  maintained  in  such  highway  by  defend- 
ant, or  by  the  negligence  of  the  defendant's  servants  in 
the  management  of  said  train,  and  that  the  deceased 
was  not  guilty  of  negligence  on  her  part  contributing  to 
the  injury,  and  that  her  death  was  caused  by  the  injury, 
and  if  you  find  the  other  material  allegations  of  the 
complaint  proven,  then  your  verdict  should  be  for  the 
plaiutiff." 

Much  fault  is  found  with  this  instruction.  It  is,  how- 
ever, almost  identical  with  instruction  No.  6  given  in 
Indianapolis,  etc.,  R.  R.  Co.  v.  Stout,  Admr.,  supra,  to 
which  no  objection  was  made. 

In  objecting  to  the  instruction  before  us,  it  is  first  said 
that  "The  complaint  does  not  allege  that  the  plaintiff's 
intestate  was  killed  by  the  defendant's  negligence  in  the 
construction  of  said  crossing.  On  the  contrary,  it  shows 
that  the  crossing  was  constructed  many  years  before  she 
was  killed,  and  that  she  was  not  killed  by  its  construc- 
tion." 

We  think  counsel  are  mistaken  in  this.  The  com- 
plaint, in  fact,  sets  out  very  fully  and  in  detail  various 
negligent  acts  of  appellant  in  constructing  and  maintain* 
ing  the  crossing. 

It  is  alleged,  amongst  other  things,  "That  said  high- 
way was  not  crossed  at  right  angles  by  defendant's  said 
railroad  track  at  said  place,  but  that  defendant's  said 
track  had  wrongfully,  negligently  and  unlawfully  been 
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constructed,  and  was,  by  defendant,  at  all  times  herein 
named,  unlawfully,  wrongfully  and  negligently  main- 
tained and  kept,  in  and  along  said  highway,  for  a  dis- 
tance of  two  hundred  and  fifty  feet." 

The  particulars  of  such  obstruction  and  negligent  con- 
struction and  maintenance  of  the  crossing  are  set  out  at 
great  length  and  in  detail:  That  a  ditch  oyer  the  cross- 
ing, from  four  to  six  feet  deep,  and  four  feet  wide,  was 
maintained;  that  the  earth  from  said  ditch  was  banked 
up  on  the  highway,  thereby  rendering  the  highway  im- 
passable, except  for  a  space  of  about  ten  feet,  which  was 
covered  with  planks,  the  obstruction  extending  east  and 
west  of  the  railroad  track  a  distance  of  twenty  feet;  that 
a  board  fence  was  maintained  by  appellant  in  said  high- 
way, one  hundred  and  fifty  feet  long,  and  extending 
from  the  east  line  of  the  highway  to  the  center  thereof, 
appellant  using  for  its  own  purposes  all  of  the  highway 
east  of  the  fence,  and  thus  wrongfully  /educing  the  width 
of  the  highway  from  forty  to  twenty  feet,  and  not  leaving 
room  for  the  public  to  pass  in  safety;  that  the  appellant 
had  suffered  the  road  bed  of  the  highway  and  the  traveled 
part  thereof  to  be  washed  away  into  said  ditch,  thus 
making  the  roadway  dangerous  and  preventing  vehicles 
from  being  turned  away  from  the  track  and  escaping 
from  an  approaching  train  after  the  same  could  be  dis- 
covered; that  appellant  had  permitted  said  washout  to 
remain  in  said  road  bed  for  a  long  time  prior  to  the  ac- 
cident, with  full  knowledge  of  its  dangerous  condition; 
that  appellant  had  planted  a  post  in  said  highway  fifteen 
feet  west  of  the  track,  thereby  preventing  vehicles  ap- 
proaching the  track  from  being  turned  therefrom 
in  time  to  avoid  an  approaching  train  after  it  could  be 
observed  in  coming  from  the  north,  the  point  from 
which  appellee  traveled;  the  appellant  had  unlawfully 
and  negligently  failed  to  restore  said  highway  to  its  for- 
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mer  state  after  its  said  track  was  constructed  across  the 
same,  or  so  as  not  to  impair  its  usefulness  unnecessar- 
ily or  to  injure  its  franchises,  but  wrongfully  left  and 
kept  it  in  its  narrow,  obstructed  condition,  thus  imperil- 
ing the  lives  of  travelers  upon  the  highway;  that  the 
highway  north  of  the  crossing  descended  towards  the 
same  rapidly,  and  because  of  the  steep  descent  and  the 
smoothness  of  the  roadway  up  to  the  .railroad  track,  it 
became  a  matter  of  great  difficulty  to  stop  a  vehicle  ap- 
proaching from  the  north  until  at  or  upon  the  track; 
that  appellant  had  therefore  wrongfully  diverted  said 
highway  so  that  no  opportunity  was  afforded  a  vehicle 
from  the  north  to  escape  or  turn  from  said  track  on  dis- 
covering a  train  approaching;  that  the  railroad  track 
from  the  north  approached  the  crossing  through  a  deep 
cut,  the  embankments  from  either  side  of  which  wholly 
obscured  and  concealed  the  engine  and  cars  from  the 
view  of  a  person  upon  the  highway  north  of  the  cross- 
ing; that  the  train  was  farther  obscured  by  high  grass, 
weeds  and  bushes  suffered  to  grow  along  the  west  side  of 
said  track  by  appellant,  also  by  the  board  fence  afore- 
said; that  the  ground  west  of  the  track  was  covered  with 
timber  and  growing  trees,  which  still  further  concealed 
the  approach  of  a  train;  that  from  these  causes  not  only 
was  the  view  of  a  train  obscured,  but  also  its  sound 
deadened  and  broken,  so  that  the  engine  and  cars  could 
not  be  seen  or  heard  until  very  near  the  crossing;  that 
the  crossing  was  further  rendered  dangerous  by  the 
steepness  of  the  grade  north  thereof  down  which  the  ap- 
proaching train  came,  so  that  it  was  difficult  to  avoid  a 
high  rate  of  speed  over  the  same;  that  by  reason  of  the 
things  stated  the  crossing  was  a  place  of  great  danger  to 
travelers  lawfully  approaching  from  the  north  and  using 
the  highway  with  all  care;  that  the  appellant  bad  full 
notice  of  all  these  facts  and  of  the  danger  of  surprising 
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travelers  upon  the  crossing,  which  danger  had  been  fre- 
quently called  to  appellant's  attention:  that  by  reason 
of  appellant's  unlawful  and  negligent  acts  and  omis- 
sions, as  herein  set  out,  appellee's  decedent  was  pre- 
vented from  discovering  said  approaching  train;  that 
by  reason  of  the  unlawful,  negligent  and  wrongful  acts 
and  omissions  of  the  appellant,  as  herein  set  out,  the 
said  decedent  was  run  over  and  upon  by  said  train  at 
said  crossing,  and  without  fault  or  negligence  upon  her 
part  was  bruised,  crushed  and  killed  thereby. 

The  complaint,  therefore,  does  allege,  and  very  fully, 
that  appellee's  intestate  was  killed  by  appellant's  negli- 
gence in  the  construction  and  maintenance  of  the  cross- 
ing. The  fact  that  the  crossing  was  negligently  con- 
structed many  years  before  the  injury,  and  so  maintained 
by  appellant,  can  not  lesson,  but,  on  the  contrary,  must 
increase  the  liability  of  appellant. 

Even  if  the  crossing  had  been  constructed  by  former 
owners  of  the  railroad,  the  present  owners,  still  main- 
taining and  using  the  same  negligently  constructed  cross- 
ing, would  be  liable  for  the  wrong.  Louisville,  etc.,  R. 
W.  Co.  v.  Boney,  117  Ind.  601;  1  Rorer  Railroads,  p. 
38;  Beach  Railways,  section  553;  2  Wood  Railways, 
977,  980;  Pettis  v.  Johnson,  56  Ind.  139. 

It  is  further  objected  to  this  fourth  instruction  that  it 
is  not  alleged  in  the  complaint  that  the  intestate  was 
killed  by  the  maintaining  of  the  negligently  constructed 
crossing.  We  think  from  the  brief  abstract  above  set 
out  from  the  complaint  that  counsel  are  also  in  error  in 
this  claim. 

Another  reason  given  for  this  contention  is  that  the 
allegation  of  the  complaint  is,  that  she  was  killed  by  the 
collision,  and  that  the  jury  so  find,  in  answer  to  an  in- 
terrogatory. Such  argument  can  hardly  be  called  candid. 
It  is,  of  course,  true  that  the  injury  was  directly  caused 
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by  the  collision;  but  if  the  collision  was  itself  brought 
about,  in  part  or  in  whole,  by  the  negligent  construction 
of  the  crossing,  that  would  not  in  any  manner  exculpate 
appellant. 

As  a  matter  of  fact,  however,  the  complaint,  after  re- 
citing the  many  details  of  the  negligent  construction  and 
maintenance  of  the  crossing  and  other  negligent  acts  of 
appellant  in  the  premises,  alleges,  "that  by  reason  of  the 
unlawful,  negligent  and  wrongful  acts  and  omissions  of 
the  defendant,  as  herein  set  out,  the  said  decedent  was 
run  over  and  upon  by  said  train  at  said  crossing,  and, 
without  fault  or  negligence  upon  her  part,  was  bruised, 
crushed  and  killed  thereby."  This  is  a  sufficient  alle- 
gation that  the  decedent  was  killed  in  consequence  of 
appellant's  negligent  construction  and  maintenance  of 
the  crossing.  Beach  Cont.  Neg.  (2d  ed,),  section  32, 
note;  Schultz  v.  Moon,  83  Mo.  App.  329. 

As  to  the  answer  of  the  jury  to  interrogatory,  rinding 
that  the  collision  was  the  proximate  cause  of  the  injury, 
it  may  be  sufficient  to  say  that  this  was  but  a  conclusion 
and  can  not  affect  the  facts  found  as  to  all  matters  con- 
nected with  the  accident.  It  was  for  the  jury  to  find  the 
facts  showing  the  condition  of  the  crossing  and  surround- 
ings, and  everything  else  necessary  in  relation  to  the 
manner  in  which  the  injury  was  brought  about;  but  it 
was  for  the  court  to  draw  the  conclusion  as  to  what  one 
or  more  of  such  facts,  if  any,  constituted  the  proximate 
cause  or  causes  of  the  death  of  the  intestate.  Louisville, 
etc.,  R.  W.  Co.  v.  Buck,  Admr.,  116  Ind.  566. 

As  to  that  clause  of  the  instruction,  "and  if  you  find 
the  other  material  allegations  of  the  complaint  proven, 
then  your  verdict  should  be  for  the  plaintiff,"  it  may  be 
sufficient  to  say  that,  even  if  erroneous,  it  could  not 
harm  appellant.  To  require  that  the  jury  should  find 
additional  facts  proven  before  they  were  justified  in  find- 
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ing  for  appellee,  must  be  an  instruction  in  favor  of  ap- 
pellant. Appellant  is,  therefore,  in  no  position  to  ques- 
tion the  correctness  of  this  part  of  the  instruction. 

Counsel  for  appellant  complain  of  the  following  clause 
in  the  fifth  instruction  requested  by  appellee,  and  given 
by  the  court:  "The  law  requires,  and  all  that  it  does 
require  is,  that  a  person  approaching  a  railroad  crossing 
upon  a  public  highway,  shall  use  ordinary  care  to  avoid 
injury."  This  clause,  though  thus  arbitrarily  torn  from 
its  proper  connection  in  the  instruction,  is  strictly  the 
law.  Taken  by  itself,  it  might  be  said  not  to  be  full 
enough,  and  might  be  misunderstood.  But  taken  in  the 
connection  where  it  is  found,  and  particularly  when  read 
with  the  other  instructions,  as  it  must  be,  it  is  quite  cor- 
rect. It  is  ordinary,  not  extraordinary  or  unusual  care 
that  must  be  taken.  It  should  be  "such  care  as  men  of 
common  prudence  and  intelligence  would  ordinarily  use 
under  like  circumstances.  The  amount  of  care  required 
depended  upon  the  risk  of  danger.  In  short,  the  obli- 
gations, rights  and  duties  of  railroads  and  travelers  upon 
highways  crossing  them,  are  mutual  and  reciprocal,  and 
no  greater  degree  of  care  is  required  of  the  one  than  the 
other. " 

These  words,  found  in  the  eighteenth  instruction  re- 
quested by  appellee,  and  given  by  the  court,  shows  what 
is  meant  by  ordinary  care  as  used  in  the  clause  of  the 
fifth  instruction  complained  of. 

In  the  fifteenth  of  these  instructions,  also,  the  jury 
are  told  that,  "when  a  person  crossing  a  railroad  track 
is  struck  and  injured  by  a  collision  with  a  passing  train, 
the  fault  is  prima  facie  his  own." 

In  the  fourteenth  instruction  the  jury  are  again  told 
that  the  traveler  must  use  "such  care  and  caution  as  an 
ordinarily  prudent  person  under  like  circumstances 
would  have  used." 
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Ordinary  care  is  all  that  can  be  required,  and  if  these 
terms  needed  any  explanation,  as  that  the  care  should  be 
in  proportion  to  the  danger,  that  explanation  was  fully 
made  in  the  remainder  of  the  fifth,  and  in  other  instruc- 
tions given.  Cleveland,  etc.,  R.  W.  Co.  v.  Harrington, 
131  Ind.  426. 

The  seventh  instruction  requested  by  the  appellee,  and 
given  by  the  court  was  as  follows: 

"If  you  find  that  ttie  defendant,  for  an  unreasonable 
and  unnecessary  length  of  time,  kept  and  maintained  its 
crossing  of  the  highway  in  an  unsafe  condition,  then  it 
was  bound,  in  operating  its  railroad,  to  exercise  proper 
care  to  prevent  the  injury  of  a  person,  placed  in  danger 
by  that  wrong,  in  his  lawful  use  of  the  highway." 

This  instruction  counsel  stigmatize  as  impertinent, 
having  nothing  to  dowith  the  case.  It  appears,  however, 
that  in  the  complaint  it  was  alleged ,  and  in  the  answers  to 
interrogatories  it  was  found  that  the  condition  of  the 
crossing  complained  of  had  existed  for  a  long  time,  and 
that  it  did  exist  at  the  time  of  the  accident;  that  the 
crossing  was  therefore  dangerous,  and  known  to  be  so  by 
the  appellant. 

It  is  clear,  therefore,  that  the  appellant,  as  well  as  the 
appellee,  was  bound  to  use  ordinary  care  to  avoid  acci- 
dent*  care  in  proportion  to  the  danger  to  be  avoided. 
The  care  required  of  the  traveler  and  of  the  railroad  com- 
pany is  mutual;  and  in  both  cases  this  is  ordinary  care 
in  proportion  to  the  danger,  as  the  jury  were  instructed 
further  on.  We  think  the  instruction  complained  of 
was  pertinent  to  the  case,  and  that  it  was  a  correct  state- 
ment of  the  law  as  relating  to  the  issues  and  the  facts. 

The  ninth  of  these  instructions  is  objected  to  because 
by  it  the  jury  were  informed  that  if  the  intestate  was,  at 
the  time  of  the  accident,  riding  in  a  conveyance  driven 
and  controlled  by  her  husband,  and  if  she  was  killed  by 
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the  negligence  of  the  appellant,  being  herself  free  from 
fault,  her  husband's  negligence,  if  he  were  guilty  of  any, 
can  not  be  imputed  to  her.  This,  however,  is  the  law. 
Louisville,  etc.,  R.  W.  Co.  v.  Creek,  Admr.,  130  Ind. 
139;  Chicago,  etc.,  R.  R.  Co.  v.  Spilker,  134  Ind.  380. 

For  an  extended  and  valuable  discussion  of  this  ques- 
tion, see  32  Am.  Law  Reg.  763. 

The  sixteenth  of  the  instructions  requested  by  appellee 
and  given  by  the  court  was  as  follows: 

"Negligence  may  be  the  proximate  cause  of  an  injury 
of  which  it  is  not  the  sole  or  immediate  cause.  If  the 
defendant  negligently  encroached  upon  and  maintained 
obstructions  in  the  highway  at  the  crossings,  which, 
concurring  with  the  movement  of  a  passing  train,  pro- 
duced the  collision  resulting  in  the  death  of  decedent, 
then  such  negligence  would  be  a  proximate  cause  of  such 
collision  within  the  meaning  of  that  term  as  used  in 
these  instructions." 

The  first  reason  given  by  counsel  to  show  that  this  in- 
struction was  wrong  is  that  "The  jury  found  the  appel- 
lant not  guilty  of  negligence  in  running  the  train." 

Counsel  have  pointed  out  no  such  finding.  The  jury 
answered  one  hundred  and  twenty-four  interrogatories, 
requested  by  appellant  and  appellee.  We  have  carefully 
read  these  interrogatories  and  the  answers  thereto  and 
can  discover  no  such  finding,  nor  indeed  any  answers 
from  which  such  finding  could  be  implied. 

The  jury  find  that  the  engineer,  in  approaching  the 
crossing,  kept  a  lookout;  that  from  his  place  on  the  en- 
gine he  could  see  the  top  buggy  on  the  highway  at  a 
greater  distance  than  the  engine  could  be  seen  from  the 
highway;  that  when  the  horse  and  buggy  became  visible 
and  were  first  seen  by  the  engineer  they  were  turned 
eastward  and  in  the  act  of  driving  towards  the  crossing, 
being  within  twenty-five  to  forty  feet  of  and  descending 
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to  the  crossing,  the  engine  being  then  about  240  to  300 
feet  from  the  crossing;  that  the  engineer  could  have,  but 
did  not,  check  the  train  by  reversing  his  engine  when  he 
first  saw  the  buggy,  and  so  have  given  the  driver  from 
one  to  two  seconds  more  time  to  avoid  a  collision  by  try- 
ing to  check  his  horse  or  in  urging  him  over  the  cross- 
ing; that  the  train  was  behind  time  and  was  running 
down  grade  at  from  thirty  to  thirty-five  miles  an  hour; 
that  the  statutory  signals  were  given,  but  owing  in  a 
manner  to  the  condition  of  the  wind  or  atmosphere,  and 
also  to  the  deep  cuts  through  which  the  train  ran,  and 
to  other  obstructions,  the  sounds  of  the  train  were  dead- 
ened and  the  signals,  except  the  danger  whistle  at  the 
crossing  just  before  the  collision,  were  not  heard  by  the 
intestate  or  by  the  driver,  her  husband,  although  their 
sight  and  hearing  were  both  good. 

These,  we  think,  are  all  the  findings  of  the  jury  in  re- 
gard to  the  manner  of  running  the  train,  and  it  is  too 
clear  for  argument  that,  taken  separately  or  all  together, 
they  do  not  amount  to  a  finding  that  the  appellant  was 
not  guilty  of  negligence  in  the  running  of  the  train, 
even  without  considering  the  known  dangerous  charac- 
ter of  the  crossing. 

But  counsel  say,  in  further  objection  to  the  instruc- 
tion, that  the  answers  to  interrogatories,  ten  to  four- 
teen, requested  by  the  appellant,  show  that  the  alleged 
obstructions  in  no  manner  concurred  in  producing  the 
injury. 

These  answers  show  that  the  traveled  track  of  the 
highway  was  wide  enough  to  enable  the  vehicle  in  which 
the  intestate  was  riding  to  be  driven  along  without  any 
hindrance;  that  if  the  train  had  not  struck  the  vehicle 
there  was  nothing  to  prevent  the  persons  riding  therein 
from  passing  over  the  crossing  in  safety,  and  that  there 
Vol.  140—18 
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was  nothing  upon. the  crossing,  other  than  the  train,  by 
which  the  intestate  was  injured. 

The  answers  plainly  do  not  bear  out  counsel's  conten- 
tion. Because  the  vehicle  might  have  passed  in  safety 
over  the  crossing  in  the  absence  of  the  train,  it  does  not 
follow,  therefore,  that  the  unlawful  condition  of  the 
crossing  did  not  concur  with  the  movement  of  the  pass- 
ing train  in  producing  the  collision.  Two  or  more  con- 
ditions that  may  each  be  harmless,  or  even  beneficial, 
when  taken  separately,  may  yet  be  exceedingly  hurtful, 
and  even  dangerous,  when  taken  together.  It  is  the 
combination  of  ingredients  that  makes  the  deadly  poi- 
son, although  the  separate  elements  may  be  quite  inno- 
cent. 

The  jury  found,  expressly,  in  answer  to  other  inter- 
rogatories, that  many  years  before  the  building  of  the 
railroad  the  highway  had  been  laid  out  sixty  feet  wide; 
that  when  appellant  constructed  its  crossing  it  narrowed 
the  highway  and  encroached  upon  it  by  its  fences  and 
by  ditches  and  embankments,  so  that  the  passage  way 
for  the  public  over  the  railroad  track  was  reduced  to  the 
width  of  sixteen  feet;  that  said  obstructions  have  been 
kept  and  maintained  by  the  appellant  at  the  crossing 
ever  since  the  company  has  been  operating  the  road; 
that  the  highway,  ever  since  it  was  laid  out,  has  been 
much  used  by  day  and  by  night  by  the  traveling  public; 
that  at  said  crossing,  and  along  the  west  side  of  the  road- 
bed of  said  railway,  there  was  at  the  time  of  the  collis- 
ion, and  long  before,  a  ditch  maintained  by  appellant 
upon  its  right  of  way  over  two  feet  wide  and  over  two 
feet  deep;  that  over  said  ditch  appellant  maintained  a 
culvert  from  twenty  to  thirty  feet  long;  that  at  the  time 
of  the  collision  the  plank  at  the  south  end  of  the  culvert 
had  become  rotted  and  broken  down;   that  along  the 
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south  of  said  culvert,  and  running  along  the  south  side 
of  said  highway,  upon  the  right  of  way  of  appellant  at 
said  crossing,  there  was  a  washout  over  two  feet  wide 
and  over  one  and  a  half  feet  deep,  at  the  time  of  the  col- 
lision, which  appellant  had  allowed  to  remain  for  sev- 
eral weeks  before  the  collision;  that  at  the  west  end  of 
the  washout,  and  extending  westward  therefrom  for 
twenty  feet,  was  an  embankment  projecting  into  the 
highway  and  encroaching  upon  it  at  a  distance  of  ten 
feet  from  the  south  side  of  said  highway,  which  embank- 
ment was  placed  in  the  highway  by  appellant  when  said 
crossing  was  constructed,  and  has  been  maintained  there 
by  it  ever  since;  that  before  and  at  the  time  of  said  col- 
lision appellant  kept  and  maintained  its  fences  upon  said 
highway  at  said  crossing;  that  owing  to  the  narrowing 
of  the  highway  and  the  rotting  of  the  plank  on  the  cul- 
vert, there  was  left  only  a  passageway  over  said  crossing 
of  from  ten  to  thirteen  feet  for  the  public  to  pass  over 
said  railway  track  from  the  west;  that  owing  to  the  slope 
downward  when  he  was  turning  eastward  to  go  over  said 
crossing,  and  owing  to  the  embankment  and  railroad 
signpost  placed  in  said  highway  by  the  appellant,  and 
owing  to  the  washout  allowed  by  it  to  remain  on  its  right 
of  way,  the  driver  was  prevented  from  turning  around 
or  turning  aside  so  as  to  avoid  the  collision;  that  if  said 
highway  had  not  been  encroached  upon  and  made  so 
narrow  at  said  crossing,  and  if  it  had  been  restored  to  its 
original  width  and  usefulness,  the  said  driver  would  have 
been  able  to  turn  aside  and  avoid  the  collision;  that  the 
encroachment  upon  and  the  obstruction  of  the  highway 
at  the  crossing  was  one  of  the  causes  contributing  to  said 
collision. 

From  these  findings  it'is  apparent  that  the  jury  did 
not,  as  counsel  seem  to  think,  conclude  "that  there 
were  no  obstructions  'concurring  with  the  movement  of 
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a  passing  train  to  produce  the  collision  resulting  in  the 
death  of  said  intestate."  On  the  contrary,  it  is  evident 
that  the  jury  were  of  opinion  that  such  obstructions  did 
concur  with  the  movement  of  the  train  in  producing  the 
collision  and  causing  the  death  of  the  intestate. 

Nor  is  it  true,  as  an  examination  of  the  record  shows, 
that  the  evidence  does  not  support  the  same  conclu- 
sion. 

Daniel  Anthony,  husband  of  the  intestate,  and  driver 
of  the  vehicle  in  which  she  was  riding  when  killed,  after 
testifying  to  the  manner  of  their  driving  down  the  high- 
way towards  the  crossing  and  of  their  stopping  and 
listening  and  looking  several  times,  and  not  hearing  or 
seeing  any  train  until  they  were  about  to  go  over  the 
crossing,  continued: 

"Then  I  discovered  the  train  coming  down  in  a  rush. 
I  couldn't  tell  how  far  off  it  was  because  I  hadn't  much 
time  to  look  or  think  after  that.  My  horse  noticed  the 
train  at  the  same  time,  about  as  quick  as  I  did,  and,  as 
I  remember,  she  leaped  ahead  and  made  a  lunge  and 
got  scared  of  the  cars,  and  I  tried  to  hold  her.  The  first 
glance  that  I  took  I  saw  that  there  was  no  Bight  to  turn 
the  horse;  was  then  too  far.  If  I  turned  off  I  would  up- 
Bet  the  buggy;  if  there  had  been  space  enough  I  might 
have  jerked  the  horse  around  and  turned,  but  I  seen  in 
what  shape  I  was  and  that  washout.  I  didn't  look 
much,  but  I  looked  and  took  a  glance  and  made  up  my 
mind  it  was  Dot  safe  to  turn  or  I  would  upset.  I  just 
held  back  on  the  lines  and  tried  to  hold  the  horse,  but 
the  horse  was  frightened  and  I  could  not  hold  him.  He 
rushed  ahead  and  appeared  to  be  frightened  and  wanted 
to  go  through  towards  home.  I  couldn't  hold  him  and 
he  went  on.  In  a  short  time,  like  a  flash  almost,  the 
train  was  coming  down  and  catched  the  horse.  That  is 
about  all  I  recollect." 
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It  is  clear,  we  think,  that  the  pocket  in  which  the  in- 
testate and  her  husband  were  caught  was  so  narrowed 
and  obstructed  by  appellant  that  escape  was  impossible 
when  the  train  rushed  upon  them.  There  was  not  time 
to  cross  over.  The  fences,  embankment,  ditch,  wash- 
out and  broken  culvert  had  so  taken  up  the  highway 
that  they  could  not  turn  back  without  upsetting.  The 
only  thing  possible  was  to  attempt  to  hold  the  horse  in 
his  place,  but  with  the  maddened  animal  this,  as  we 
might  expect,  proved  a  vain  attempt. 

The  road  was  originally  constructed  sixty  feet  in  width. 
It  was  the  duty  of  appellant  to  restore  the  highway  "to 
its  former  state,  or  in  a  sufficient  manner  not  to  unneces- 
sarily impair  its  usefulness  or  injure  its  franchises." 
(Section  5153,  R.  8.  1894,  section  3903,  R.  8.  1881.) 
Special  powers  are  given  to  railroad  companies  for  this 
object,  even  the  right  to  condemn  other  land  for  the  pur- 
pose. (Section  5172,  R.  8.  1894,  section  3915,  R.  S. 
1881). 

This,  however,  although  thus  imperatively  required 
by  statute,  the  appellant  had  utterly  failed  to  do,  except 
for  a  track  on  the  approach  to  the  crossing  to  the  width 
of  from  ten  to  thirteen  feet. 

"Public  highways,"  as  it  is  emphatically  said  in  State 
v.  Berdetta,  73  Ind.  185,  "belong,  from  side  to  side  and 
end  to  end,  to  the  public."  They  should  be  restored  to 
their  original  condition  as  nearly  as  possible  after  a  rail- 
road is  constructed  across  them.  Evantville,  etc.,  R.  R. 
Co.  v.  Carvener,  113  Ind.  51;  Cummins  v.  Evanmnlle, 
etc.,  R.  R.  Co.,  115  Ind.  417. 

"The  company  must  restore  the  whole  of  a  road,  how- 
ever wide,"  say  Shearman  and  Redfield  in  their  work  on 
Negligence,  section  415;  and  it  is  added,  "It  is  not 
enough  for  it  to  put  in  order  the  part  usually  traveled." 

It  is  well  established  that  if,  in  constructing  a  rail- 
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road,  a  public  highway  is  rendered  unsafe  for  use,  and 
if  persons  who  use  the  same  with  due  care  are  injured, 
the  company  will  be  liable.  Evamville,  etc.,  R.  R.  Co. 
v.  Crist,  116  Ind.  446. 

As  to  the  care  with  which  a  railroad  company  should 
run  its  trains  over  such  dangerous  crossings,  it  is  the 
rule  that  if,  by  reason  of  a  railroad  crossing,  a  highway 
is  made  difficult  of  passage  and  hazardous,  the  company 
must  use  greater  caution  to  prevent  injuries  to  travelers. 
Eoggatt  v.  Evansville,  etc.,  R.  R.  Co.,  3  Ind.  App.  437; 
Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161;  Guggen- 
heim  v.  Lake  Shore,  etc.,  R.  W.  Co.,  57  Mich.  488. 

Not  only  also  is  it  the  duty  of  the  railroad  company  to 
make  the  crossings  of  highways  safe  for  public  travel, 
but  it  is  also  its  duty  to  keep  the  crossings  in  good  con- 
dition. Delzell  v.  Indiaiiapolis,  etc.,  R.  R.  Co.,  32  Ind. 
45;  Louisville,  etc.,  R.  W.  Co.  v.  Smith,  91  Ind.  119; 
Indiana,  etc.,  R.  W.  Co.  v.  Barnhart,  115  Ind.  399;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Clem,  123  Ind.  15;  Louisville, 
etc.,  R.  W.  Co.  v.  Phillips,  112  Ind.  59.  See,  also,  In- 
dianapolis,  etc.,  R.  R.  Co.  v.  Stout,  Admr.,  supra. 

It  seems  clear,  then,  that  the  violation  of  its  statutory 
duty  by  the  appellant,  in  failing  to  construct  and  main- 
tain the  crossing  in  safe  condition,  was  one  cause  of  the 
injury  to  the  intestate.  Even,  therefore,  if  there  were 
no  negligence  in  the  running  of  the  train,  the  appellant 
would  still  be  liable  for  the  injury.  Shear.  &  Redf.  (4tb 
ed.),  section  13;  Board,  etc.,  v.  Sisson,  2  Ind.  App.  311. 

In  the  fourth  instruction,  requested  by  appellant  and 
given  by  the  court,  the  jury  were  told  that  if  the  ap- 
proaching train  could  not  be  seen  by  the  deceased  with- 
out looking  backward,  then  it  became  her  duty  before 
going  upon  the  crossing  to  look  back  and  to  listen  for 
the  approaching  train.     To  this  the  court  added:    "And 
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if  its  approach  could  have  been  learned  by  the  exercise 
of  reasonable  care  and  diligence,  under  the  circum- 
stances, in  time  to  avoid  the  injury,  then  the  plaintiff 
can  not  recover."  The  words  added  by  the  court  did 
not  take  anything  from  the  force  of  the  instruction,  as 
requested  by  appellant.  They  rather  emphasized  the 
obligation  of  due  care  imposed  upon  the  decedent. 

In  the  seventh  instruction  requested  by  appellant,  the 
court  was  asked  to  tell  the  jury  that  if  the  obstructions 
at  the  crossing  were  not  in  the  traveled  part  of  the  high- 
way, and  if  the  collision  was  the  proximate  cause  of  the 
injury,  then  there  could  be  no  recovery.  The  court  modi- 
fied this  instruction  by  adding  the  words:  "Unless  said 
obstructions  were  negligently  maintained  by  the  defend- 
ant, and  were  one  of  the  causes  contributing  to  the  col- 
lision resulting  in  the  death  of  Mrs.  Anthony,  without 
fault  on  her  part." 

We  have  already  shown  that  this  modification  was 
proper,  and  even  necessary.  The  jury  found  that  the 
obstructions  were  a  contributing  cause  of  the  collision, 
and  that  the  obstructions  had  been  wrongfully  main- 
tained by  appellant. 

In  the  first  instruction  given  by  the  court  on  its  own 
motion,  the  court,  after  stating  to  the  jury  that  they 
should  try  to  reconcile  any  conflict  in  the  evidence,  says, 
among  other  things,  "then  you  will  take  into  consideration 
the  apparent  intelligence  of  the  witnesses,  their  apparent 
candor  or  want  of  candor,  the  interest,  if  any,  such  wit- 
nesses may  have  in  the  result  of  the  case,  etc."  They 
are  also  told,  "Neither  are  you  to  find  a  fact  true  or 
proven,  or  disproven,  simply  because  more  witnesses 
have  testified  on  one  side  than  on  the  other." 

Counsel  seriously  object  to  these  clauses  of  the  in- 
struction, but  they  offer  no  sufficient  reason  for  their 
objection.     The  instructions  so  given  correctly  state  the 
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law,  as  long  established.  See  Thompson  Trials,  section 
2422,  and  other  sections.  The  instruction  as  a  whole 
carefully  informs  the  jury  as  to  the  credit  which  should 
be  given  to  witnesses.  It  is  substantially  the  same  as 
instruction  number  nine,  as  given  in  Rogers  v.  Rogers, 
46  Ind.  1,  of  which,  with  other  instructions  in  that  case, 
Judge  Pettit,  in  speaking  for  the  court,  said:  "They 
very  clearly  and  explicitly  express  the  law  on  the  points 
of  which  they  speak." 

The  witness  Gilbert,  after  stating  that  at  the  time  the 
train  reached  the  whistling  post  it  was  about  half-past 
four  or  five  o'clock,  was  asked: 

"Q.  Did  you  observe  the  time  the  train  occupied  in 
coming  from  that  point  down  to  the  crossing?  A.  Yes, 
sir. 

"Q.    What  space  of  time?     A.   Twenty  Beconds." 

Counsel  for  appellant  then  moved  to  strike  out  the 
last  question  and  answer,  which  motion  was  overruled . 

There  was  no  objection  made  to  the  question  or  an- 
swer, and  the  motion  to  strike  out  came  too  late,  even  if 
the  evidence  were  irrelevant  or  otherwise  improper, 
which  does  not  appear.  Brown  v.  Owen,  94  Ind.  31; 
Gurley  v.  Park,  135  Ind.  440. 

Finally  counsel  briefly  discuss  the  evidence,  and  con- 
tend that  it  does  not  support  the  verdict  on  the  question 
of  contributory  negligence.  Not  only,  however,  was 
there  evidence  tending  to  support  the  verdict  on  tLis 
point,  hut  we  do  not  think  any  evidence  given  tended  to 
show  contributory  negligence  on  the  part  of  the  intes- 
tate, or  even  on  the  part  of  her  husband. 

She  was  but  little  acquainted  with  the  surroundings. 
They  stopped  at  a  point  1,400  feet  from  the  crossing,  on 
the  highest  point  over  the  road,  and  both  looked  and 
listened  for  a  train.  She  herself  rose  up  in  the  buggy 
and  looked  far  back  as  well  as  forward.     The  buggy  was 
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driven  at  a  "jog  trot."  The  horse  was  gentle  and  well 
broken.  The  driver,  her  husband,  was  of  mature  years 
and  competent.  She  had  a  child  on  her  lap,  which  she 
managed  to  save  when  she  lost  her  own  life.  Both  her 
own  sight  and  hearing  and  tbe  sight  and  hearing  of  her 
nusband  were  good.  As  they  continued  towards  the 
crossing  they  kept  looking  and  listening,  thinking  that 
there  might  be  a  train  approaching.  The  train  was  in 
fact  three  hours  behind  time,  though  of  this  they  had  no 
knowledge.  When  about  150  or  160  feet  from  the  cross- 
ing, they  again  stopped  and  looked  and  listened;  it  was 
under  a  tree  and  they  thought  it  was  a  good  place  to  wait 
if  a  train  should  be  passing;  but  they  could  hear  or  see 
nothing,  and  believed  all  was  safe  to  go  on.  They  con- 
tinued to  look  and  listen  as  they  moved  towards  the 
crossing,  but  neither  saw  nor  heard  any  indication  of  an 
approaching  train  until  they  entered  upon  the  narrow 
part  of  the  crossing,  and  saw  the  train  three  hundred 
feet  away  and  approaching  at  the  rate  of  thirty  miles  an 
hour.  From  the  testimony  of  the  husband,  heretofore 
set  out,  we  think  that  after  they  were  thus  caught,  and 
their  horse  became  frightened,  escape  became  impos- 
sible. 

We  do  not  believe  that  any  contributory  negligence 
was  shown;  and  we  think  that  the  negligence  as  to  the 
construction  and  maintenance  of  the  crossing  is  well 
shown,  whatever  may  be  true  as  to  negligence  in  the 
running  of  the  train. 

The  verdict  for  four  thousand  dollars  does  not  seem 
excessive. 

The  judgment  is  affirmed. 

Filed  Nov.  1,  1884;  petition  for  rehearing  overruled  Feb.  27,  1896. 


SUPREME  COURT  OF  INDIANA, 


Mattox  v.  Stevens  el  at. 


Mattox  v.  Stkvehs  bt  al. 

Tax  Trnx.— Step*  Neeettaru  to  Perfect.— Burden  of  Proof.— The  person 
who  asserts  title  to  land  through  a  tax  sale  and  deed  has  the  burden 
to  show  that  every  step  required  by  law  to  be  taken,  from  the  listing 
ot  the  land  for  taxation  to  the  delivery  of  the  deed,  has  been  regu- 
larly taken. 

Samr.— L iabil it y  of  Eetr  of  Mortgaged  Land  for  Tax**.— An  heir  of 
land  whose  ancestor  has  mortgaged  land  must  protect  the  mortgagee 
against  the  taxes  assessed  on  such  land  prior  to  the  ancestor's  death, 
to  the  extent  of  his  inheritance  from  such  ancestor. 

Special  Finding. — Indefinite. —  Conclusion  of  £aur.— Where  the  special 
finding  affords  no  means  of  passing  upon  the  court's  conclusion  of 
of  law,  the  office  of  special  finding  has  failed,  and  the  case  on  ap- 
peal will  be  reversed. 

From  the  Vigo  Circuit  Court. 

8.  B.  Davi*,'J.  G.  Robinson,  G.  M.  Davis,  S.  M.  Rey- 
nolds,  H.  C.  Royse  and  G.  M.  Walker,  for  appellant. 
B.  E.  Rhoads  and  E.  F.  Williams,  for  appellees. 

Hackney,  J. — The  appellant  sued  the  appellees  to 
foreclose  a  mortgage  of  certain  lands  in  Vigo  county,  ex- 
ecuted byClemuel  Stevens  and  wife.  No  issue  is  pre- 
sented as  to  any  of  the  appellees  excepting  Edward  Ste- 
vens and  P.  P.  Mast  &  Co.  The  theory  of  the  complaint 
was  that  appellees  held,  the  said  Edward  as  an  heir,  and 
P.  P.  Mast  &  Co.  from  an  heir,  of  the  mortgagor.  The 
cause  was  tried  and  special  findings  made  upon  the 
issues  of  answers  and  cross-complaints,  the  theory  of 
which  was  that  said  two  appellees  held,  under  a  tax  title 
upon  delinquencies,  and  sale  therefor  against  the  mort- 
gagor's remote  grantor  existing  at  the  time  of  the  execu- 
tion of  the  mortgage.  The  finding  upon  this  issue  was 
that  taxes  for  the  years  1878,  1879  and  previous  years 
had  become  delinquent,  and  that  in  1880  the  land  was 
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forfeited  to  the  State  for  the  want  of  bidders  at  a  sale  to 
satisfy  said  taxes,  and  that  the  same  was  sold  by  the 
county  auditor  at  private  sale  to  one  Locke,  under  whom 
the  appellees  claim  title. 

The  only  finding  as  to  the  steps  taken  to  create  the 
lien  and  enforce  the  same  is  as  follows:  "That  before 
the  sale  was  consummated  all  the  antecedent  steps  re- 
quired by  law  to  be  taken  by  the  county  auditor  and 
treasurer,  and  other  officers,  had  been  performed  by  said 
officers." 

The  answers  and  paragraphs  of  cross-complaint  upon 
which  this  finding  is  based  are  as  general  and  indefinite 
as  the  finding.  The  pleadings  and  the  finding  are  at- 
tacked as  not  disclosing  a  valid  title  under  the  alleged 
tax  sale.  The  rule  is  thoroughly  settled  in  this  State 
that  the  party  who  asserts  a  title  through  a  tax  sale  and 
deed  takes  upon  himself  the  burden  of  showing  that 
every  step  required  by  law  to  be  taken,  from  the  listing 
of  the  land  for  taxation  to  the  delivery  of  the  deed,  has 
been  regularly  taken.  Shedd  v.  Disney,  140  Ind.  240; 
Bowen  v.  Swander,  121  Ind.  164;  Kraus  v.  Montgomery, 
114  Ind.  103;  Millikan  v.  Patterson,  91  Ind.  515;  Steeple 
v.  Dovming,  60  Ind.  478;  Ellis  v.' Kenyan,  25  Ind.  134; 
Gavin  v.  Shuman,  23  Ind.  32. 

The  court's  finding,  above  quoted,  is  a  conclusion  of 
law  not  supported  by  any  fact  found.  We  are,  there- 
fore, afforded  no  means  of  passing  upon  the  correctness 
of  that  conclusion,  and  the  office  of  the  special  finding 
has  failed.  The  importance  of  the  tax  title  will  be  ob- 
served when  it  is  seen  that  if  it  is  invalid,  and  the  land 
fell  to  the  heirs  of  Clemuel  Stevens,  subject  to  the  mort- 
gage, they  would  be  required  to  protect  the  mortgagee 
against  the  taxes  to  the  extent  of  their  inheritance  from 
said  Clemuel. 

The  judgment  is  reversed,  with  instructions  to  sustain 
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Appellant's  demurrers  to  the  various  answers  and  cross- 
complaints  setting  up  said  tax  title,  and  a  new  trial  is 
ordered. 

Filed  Jan.  8, 1896. 


Dodoe  v.  The  State. 


Contempt. — Direct. —  What  Constitutes. — Disorderly  conduct,  insulting 
demeanor  towards  the  court,  and  disobedience  of  its  orders  or  di- 
rections in  the  presence  ol  the  court,  constitute  a  direct  contempt. 

Same.— Direct.—  What  Coustitutea.—  Caie  Slated.— Where  the  court 
bad  ruled  that  an  interrogatory  put  to  a  juror  on  his  voir  dire  was 
not  pertinent,  and  directed,  or  requested,  that  the  same  be  not 
again  propounded,  but  the  attorney  wholly  disregarded  this  injunc- 
tion, and  seemingly,  in  defiance  of  the  court's  ruling,  proceeded  to 
again  put  the  same  question  to  the  juror,  and  to  a  remonstrance  of 
the  court  replied :  "If  that  language  [referring  to  the  language  of 
the  court]  was  used  towards  me  on  the  street,  I  would  know  how 
to  answer  it,  but  here  in  court  I  can  not,"  such  conduct  and  lan- 
guage constituted  a  direct  contempt  of  court. 

Same.— Intention  of  Offending  Party. — In  determining  whether  or  not 
a  contempt  has  been  committed,  it  does  not  depend  upon  the  in- 
tention of  the  offending  party,  but  upon  the  act  he  has  done. 

Samb.— Disclaimer  of  Intentional  Disrespect. — When  not  an  Excuse. — A 
disclaimer  of  intentional  disrespect  or  design  to  embarrass  the  ad- 
ministration of  justice  is  no  excuse  for  the  person  charged  with  the 
offense,  when  the  contrary  appears  from  a  fair  interpretation  of  the 
language  used. 

Same.— Answer  of  Provoke  no  Defense.—Ka  answer  by,  the  offending 
party  that  his  conduct  was  provoked  by  the  language  of  the  court, 
can  not  constitute  a  legal  defense. 

Prom  the  Elkhart  Circuit  Court. 

J.  D.  Osborne  and  A.  S.  Zooh,  for  appellant. 

A.  G.  Smith,  Attorney-General,  for  State. 

Jordan,  J. — The  appellant  prosecutes  this  appeal  to 
reverse  a  judgment,  declaring  him  guilty  of  contempt  of 

court. 
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From  a  statement  filed  by  the  judge  we  gather  the  fol- 
lowing material  facts:  The  appellant  is  an  attorney  at 
the  bar  of  the  lower  court,  and  while  a  jury  was  being 
empaneled  for  the  trial  of  a  cause  therein  pending,  in 
which  the  appellant  was  counsel  for  the  defendant,  he 
began  to  examine,  in  a  disagreeable  and  contemptuous 
manner,  a  juror  on  his  voir  dire,  and  propounded  to  the 
juror  this  question:  "Have  you  formed  or  expressed  an 
opinion  as  to  the  title  of  any  of  the  goods  in  Jacob's 
store,  seized  upon  an  execution  for  any  reason  what- 
ever?" Thereupon  the  court  said:  "Mr.  Dodge,  your 
question  is  absurd.  Of  course  he  formed  an  opinion  as 
to  the  title  to  the  goods  claimed  by  Putnam.  He  was 
Bworn  to  do  that" — (referring  to  a  cause  in  which  the 
juror  had  sat  the  previous  day).  To  this  the  appellant 
answered  in  an  angry  and  contemptuous  manner,  "that 
he  objected  to  the  court  trying  to  belittle  him  before  the 
jury,  and  that  he  would  not  suffer  such  a  remark  to  pass 
without  a  vigorous  protest."  To  this  the  court  said: 
"Mr.  Dodge,  I  do  not  wish  to  belittle  you,  but  you  have 
no  right  to  ask  the  juror  if  he  has  formed  an  opinion  in 
regard  to  the  title  of  the  Putnam  goods,  and  please  do 
not  repeat  it."  The  appellant  then,  as  the  statement 
avers,  again  "deliberately,  defiantly,  and  contemptuously 
put  the  same  question  to  the  juror."  The  court  said: 
"Your  question  is  absurd.  You  know  that  it  is  absurd, 
and  you  know  that  I  know  it  is  absurd.  The  juror  need 
not  answer  the  question."  To  this  the  appellant  replied, 
in  an  angry,  defiant,  and  contemptuous  manner:  "If 
that  language  was  used  towards  me  on  the  street  I  would 
know  how  to  answer  it;  but  here  in  court  I  can  not." 
It  is  further  averred  in  the  statement  that  appellant  pro- 
ceeded with  the  trial  of  the  cause  in  a  sullen,  contemptu- 
ous, and  angry  manner.  The  appellant  unsuccessfully 
assailed  this  statement  with  motions  to  quash  and  dis- 
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miss,  and  also  by  demurring  thereto.  After  taking  these 
steps  he  filed  a  counter-statement,  presenting  his  view 
and  understanding  of  the  facts  and  circumstances  in- 
volved in  the  matter,  which  we  do  not  deem  necessary 
to  set  forth  in  detail  in  this  opinion.  In  this  statement 
he  disclaimed  any  intention  of  treating  the  court  with 
anything  but  the  utmost  respect,  but  confesses,  however, 
that  he  did  say  to  the  court  in  an  angry  mood  and  man- 
ner: "If  that  language  was  used  towards  me  on  the 
street  I  would  know  how  to  answer,  but  here  in  court  I 
can  not. ' ' 

He  further  admits  that  he  feels  that  he  can  not  justify 
Buch  a  reply  to  the  court;  and  also  states  "that  he  re- 
grets that  he  was  betrayed  into  making  a  retort  that 
ought  not  to  have  been  made  in  court,  but  that  he  felt 
that  the  statement  made  by  the  judge  was  injurious  to 
the  interest  of  his  client." 

The  trial  court,  after  fully  considering  the  matters  in- 
volved, found  appellant  guilty  of  a  direct  contempt,  and 
assessed,  as  a  punishment  therefor,  a  fine  of  fifty  dollars, 
and  rendered  judgment  against  him  for  the  fine  and 
cost. 

The  main,  and,  in  fact,  only  question  properly  raised 
by  the  assignment  of  errors,  is  this:  Was  the  alleged 
conduct  a  contempt  of  court?  Giving  the  language  and 
conduct  of  appellant,  as  the  same  appears  in  the  state- 
ment, a  reasonable  and  fair  interpretation,  we  think  that 
this  question  must  be  answered  in  the  affirmative. 

It  is  well  settled  by  the  decisions  of  this  court  that 
disorderly  conduct,  insulting  demeanor  towards  the 
court,  and  disobedience  of  its  orders  or  directions,  in 
facie  eurite,  constitute  a  direct  contempt.  Holman  v. 
State,  105  Ind.  513,  and  authorities  there  cited. 

As  a  general  proposition,  it  is  held  "that  any  willful 
act  tending  to  obstruct,  interrupt  or  embarrass  the  pro- 
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ceedinga  of  a  court,  or  to  impede  the  due  administra- 
tion of  justice,  ia  a  contempt  of  the  court  against  which 
such  willful  act  is  directed."  Cheadle  v.  State,  110  Ind. 
301. 

A  direct  contempt  is  an  open  insult  in  the  presence  of 
the  court  to  the  person  of  the  presiding  judge,  or  a*  re- 
sistance or  defiance  in  his  presence  to  ita  powers  or  au- 
thority, and  is  one  that  the  court  may  and  ought  to,  on 
its  own  motion,  notice  and  punish  accordingly.  See 
Ex  parte  Wright,  65  Ind.  504,  and  authorities  there 
cited. 

In  the  case  now  under  consideration,  the  court  had 
ruled  that  the  interrogatory  put  by  appellant  to  the  juror 
was  not  pertinent,  and  directed,  or  rather  requested,  that 
the  same  be  not  again  propounded.  But  the  appellant 
wholly  disregarded  this  injunction  and  seemingly,  in 
utter  defiance  of  the  court's  ruling,  proceeded  to  again 
put  the  same  question  to  the  juror,  and  followed  this  act 
with  the  contemptuous  language  in  controversy.  This 
certainly  was  an  insult,  in  the  court's  presence,  to  the 
judge  thereof,  and  tended  to  embarrass  the  proceedings 
then  before  it,  and  to  impede  the  administration  of  its 
judicial  duties,  and  rendered  appellant  guilty  of  a  direct 
contempt. 

Were  such  conduct  and  acts  upon  the  part  of  attorneys 
permitted  or  tolerated  by  judges,  the  courts  over  which 
they  preside  would  be  justly  covered  with  opprobrium 
and  held  in  contempt.  It  is  always  to  be  regretted  that 
a  case  should  arise  that  renders  it  necessary  for  a  court 
to  inflict  punishment  for  contempt  against  a  member  of 
its  bar.  Attorneys  at  the  bar  are  properly  termed  the 
court's  constituency  to  aid  it  in  the  due  administration 
of  justice.  Each  one  is  required  to  take  an  oath  that  he 
will  honestly  and  faithfully  discharge  his  duties  as  such 
attorney,  and  one  of  the  cardinal  duties  enjoined  upon 
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him  by  law  is  to  maintain  the  respect  that  is  due  to  the 
courts  of  justice  and  judicial  officers.  R.  8.  1881,  sec- 
tions 965  and  867,  R.  S.  1894,  sections  977  and  979. 

In  the  determination  of  the  question  as  to  whether  a 
contempt  has  been  committed,  it  does  not  depend  upon 
the  intention  of  the  offending  party,  but  upon  the  act  he 
haB  done.  A  disclaimer  of  intentional  disrespect  or  de- 
sign to  embarrass  the  administration  of  justice,  is  no  ex- 
cuse for  the  person  charged  with  the  offense,  when  the 
contrary  appears  from  a  fair  interpretation  of  the  lan- 
guage used.     People  v.  Wilson,  64  111.  195. 

The  contention  of  appellant  that  the  language  of  the 
judge  was  provoking,  and  also  detrimental  to  the  inter- 
est of  his  client,  and  hence  he  ought  to  be  excused  for 
bis  conduct,  cftn  have  no  weight  or  consideration  from 
a  legal  standpoint.  The  wrong  of  the  judge,  if  any,  can 
not  justify  the  misconduct  of  counsel.  Holmanv.  Slate, 
supra. 

It  is  the  imperative  duty  of  an  attorney  to  respectfully 
yield  to  the  rulings  and  decisions  of  the  court,  whether 
right  or  wrong,  reserving  the  rights  of  his  client  by 
proper  and  neceBsary  exceptions  thereto.  A  remedy  for 
the  correction  of  the  court's  errors,  if  any,  is  fully  pro- 
vided by  law. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed  with  cost. 

Filed  Feb.  S,  1896. 
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148    B«| 
RlCHWINE   ET   UX.  V.  JOKES.  l£!~&»: 

BtCOttD  — Clerk's  Certificate,  When  Insufficient.— Bill  of  Exception*. —  (Jg  •*•] 

Reporter**  Longhand  Manuscript. — Where  a  clerk's  certificate  sliowa       

that  the  "transcript  contains  complete  copies  ol  all  the  papers 
and  entries  in  said  cause,  and,  also,  the  original  longhand  manu- 
script ol  the  evidence  made  by  the  reporter,"  the  bill  of  exceptions 
is  not  shown  to  be  in  the  record.  The  certificate  of  the  clerk 
should  show  the  filing  of  the  bill  of  exceptions,  and  also  of  the  long- 
hand manuscript  of  the  evidence,  and  that  the  same  is  embodied  in 
the  bill  of  exceptions. 

Rial  Estate. — Deed. — Quantity,  Boundary  Lines,  Monument*. — Prece- 
dence of. — In  a  deed  of  conveyance  of  land,  quantity  will  give  way 
to  boundary  lines,  and  boundary  lines  will  give  way  to  fixed  and 
visible  monuments. 

From  the  Hamilton  Circuit  Court. 

/.  A.  Roberta  and  M.  Vestal,  for  appellants. 

T.  J.  Kane  and  R.  K.  Kane,  for  appellee. 

Howard,  J. — This  was  an  action  brought  by  appellee 
to  reform  deeds  and  to  quiet  title  to  real  estate. 

Appellants  were  at  first  defaulted  and  judgment  was 
rendered  for  appellee  as  prayed  for. 

Afterwards  the  default  was  set  aside,  and  the  appellants 
answered.  There  was  a  change  of  venue  from  the  regu- 
lar judge,  and  the  cause  was  submitted  to  a  special  judge 
who  made  a  finding  and  entered  judgment,  as  before,  for 
appellee. 

After  the  overruling  of  a  motion  for  a  new  trial  for 
cause,  and  the  granting  of  an  appeal  to  this  court,  a  mo- 
tion was  made  for  a  new  trial  as  of  right. 

A  new  trial  as  of  right  having  been  awarded,  the  hon- 
orable judge  below  was  called  to  try  the  cause,  which 
was  thereupon  submitted  to  the  court.  That  trial  also 
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resulted  in  a  finding  and  decree  for  the  appellee,  and 
this  appeal  followed,  after  the  overruling  of  &  motion  for 
a  new  trial. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

Counsel  for  appellee  first  contend  that  the  bill  of  ex- 
ceptions is  not  properly  in  the  record  for  failure  of  a 
sufficient  certificate  by  the  clerk. 

The  clerk's  certificate  shows  that  the  "transcript  con- 
tains complete  copies  of  all  the  papers  and  entries  in 
said  cause,  and  also  the  original  longhand  manuscript 
of  the  evidence  made  by  the  reporter."  Nothing  is  said 
as  to  a  bill  of  exceptions.  It  would  seem  that  the  cer- 
tificate is  defective. 

There  ought  to  be  a  record  entry  showing  the  filing  of 
the  bill  of  exceptions,  also  the  filing  of  the  longhand 
manuscript  and  that  the  same  is  embodied  in  the  bill  of 
exceptions;  or,  at  the  least,  the  certificate  of  the  clerk 
should  show  such  filings  and  the  incorporation  of  the 
manuscript  in  the  bill.  It  is  an  error  to  treat  the  long- 
hand manuscript  itself  as  a  bill  of  exceptions.  Marshall 
v.  State,  ex  rel.,  107  Ind.  173;  Fahlor  v.  Stale,  108  Ind. 
387;   Wagoner  v.  Wilson,  108  Ind.  210. 

We  are  of  opinion,  moreover,  that  if  we  were  to  con- 
sider the  evidence  as  set  out  in  the  transcript,  we  should 
find  nothing  therein  sufficient  to  require  a  reversal  of 
this  case. 

The  appellant,  who  had  for  over  a  year  resided  in  the 
near  neighborhood,  purchased  the  lot  in  question,  after 
negotiating  for  the  same  during  a  period  of  two  or  three 
weeks  previous.  The  lot,  upon  which  there  was  a  house, 
was  enclosed  by  a  fence  which  had  been  erected  for  sev- 
eral years.  The  appellant  intended  to  purchase,  and  his 
grantor  intended  to  sell,  the  lot  within  the  fence  lines. 
His  grantor  had  purchased  the  house  and  lot,  enclosed 
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by  the  same  fence,  from  appellee.  None  of  the  parties, 
either  in  the  sale  from  appellee  to  appellant's  grantor,  or 
in  the  sale  from  said  grantor  to  appellant,  thought  of 
purchasing  or  selling  any  land  but  that  within  the  fence 
lines. 

All  the  parties  were,  however,  mistaken  as  to  the  act- 
ual dimensions  of  the  lot.  On  the  first  sale,  there  was  a 
rude  measurement  made  by  a  pole  supposed  to  be  four- 
teen feet  in  length.  This  measurement  showed  the  lot 
to  be  149  feet  in  length  by  118  feed  in  width,  and  these 
dimensions  were  inserted  in  both  deeds.  Afterwards  an 
accurate  survey  showed  the  lot  to  be  137  feet  and  eight 
inches  long  by  103  feet  wide.  The  land  was  not,  how- 
ever, sold  by  the  foot  or  by  any  other  definite  quantity,  but 
the  lot  was  sold  as  it  stood,  with  its  fence  in  place,  and 
no  possession  of  any  land  outside  the  fence  was  ever 
taken  or  claimed  until  the  bringing  of  this  suit. 

The  quantity  of  land  named  in  a  deed  does  not  neces- 
sarily control.  Quantity  will  give  way  to  boundary 
lines,  and  boundary  lines  themselves  will  give  way  to 
fixed  and  visible  monuments.  Silver  Creek,  etc.,  Cor- 
poration v.  Union  Lime,  etc.,  Co.,  138  Ind.  297. 

The  fences,  the  visible  monuments  within  which  pos- 
session was  taken,  here  control.  -If  the  land  had 
been  sold  by  the  front  foot,  it  would  be  different,  and  the 
cases  cited  by  appellant  would  be  in  point. 

The  judgment  is  affirmed. 

Filed  Jan.  8, 1896. 
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No.  16,978. 

BONFOY  KT  AL.  V.   GOAR  ET  AL. 

Practice. — Demurrer  to  Motion. — Motion  to  Strike  Oat  Motion. — The 
practice  of  demurring  toa  motion,  or  of  filing  amotion  to  strike  out 
a  motion,  is  a  practice  of  doubtful  propriety  and  is  wholly  without 
warrant  in  our  system  of  jurisprudence. 

Circuit  Coubt. — Province  of  in  Appeal  From  Board  of  Commissioner*.— 
Discretion. — In  an  appeal  from  a  board  of  county  commissioners,  the 
circuit  court  does  not  sit  as  a  court  of  errors,  but  it  must  try  the  case 
for  itself  and  render  final  judgment,  after  which  it  may  remand  the 
case  to  the  board  of  commissioners  with  directions  to  enforce  its 
judgment,  or  it  may  retain  jurisdiction  of  the  cause  and  hear  and  de- 
termine the  whole  case  and  execute  its  orders  made  therein. 

Drainage. — Matters  in  Discretion  of  Viewers. — Not  Reviewable  by  Coartt. 
— The  question  as  to  whether  the  proposed  ditch  is  more  compre- 
hensive or  whether  it  embraces  and  affects  more  land  than  is  neces- 
sary in  order  to  accomplish  the  drainage  of  the  lands  of  the  pe- 
titioners in  the  cheapest  and  best  manner,  is  a  question  exclusively 
for  the  viewers,  and  their  discretion  upon  that  question  is  not  sub- 
ject to  review  by  the  courts. 

Same. — Plea  in  Abatement. — That  the  plea  states  no  legal  reason  for 
the  abatement  of  the  drainage  proceeding,  see  opinion. 

From  the  Tipton  Circuit  Court. 

W.  R.  Oglebay  and  J.  L.  Oglebay,  for  appellants. 

R.  B.  Beauchamp  and  W.  W.  Mount,  for  appellees. 

Coffey,  C.  J.— -On  the  16th  day  of  August,  1892,  the 
appellants  filed  in  the  office  of  the  auditor  of  Tipton 
county  a  petition  praying  the  establishment  and  con- 
struction of  a  certain  public  ditch  or  drain  therein  de- 
scribed. At  the  September  term  of  the  board  of  com- 
missioners following,  viewers  were  appointed  to  view  the 
proposed  ditch,  which  viewers  filed  their  report  on  the 
following  fifth  day  of  November  in  favor  of  the  estab- 
lishment and  construction  of  the  ditch  as  prayed.  The 
auditor  fixed  the  9th  day  of  December  as  the  date  upon 
which  a  hearing  should  be  had  on  this  report,  and  gave 
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the  statutory  notice.  On  that  day  the  appellees  ap- 
peared and  filed  a  plea  in  abatement,  upon  the  hear- 
ing of  which  the  board  of  commissioners  dismissed 
the  petition  and  the  appellants  appealed  to  the  Tipton 
Circuit  Court.  The  circuit  court  sustained  a  demurrer 
to  the  plea  in  abatement,  whereupon  the  appellants  filed 
a  motion  praying  the  court  to  enter  an  order  establish- 
ing the  ditch  in  controversy.  To  this  motion  the  ap- 
pellees filed  a  demurrer,  which  was  sustained.  The  ap- 
pellees then  tiled  a  motion  to  strike  out  the  motion  filed 
by  the  appellants,  which  was  also  sustained.  The  cir- 
cuit court  then  entered  an  order  remanding  the  case  to 
the  board  of  commissioners,  with  directions  to  reinstate 
the  same,  set  aside  the  order  dismissing  it,  and  to  pro- 
ceed to  hear  and  determine  the  same  on  the  petition  and 
report  of  the  viewers  in  all  things  as  fully  as  if  the  same 
had  not  been  dismissed,  and  to  allow  the  parties  to  the 
plea  in  abatement,  and  all  other  parties  interested,  to  file 
remonstrances  or  to  take  any  other  steps  that  they  were 
authorized  by  law  to  take  on  the  day  fixed  for  a  hearing 
on  the  report  of  the  viewers. 

The  appellants  moved  to  modify  the  order  of  the  court 
so  as  to  require  the  board  of  commissioners  to  enter  an 
order  establishing  the  ditch  in  the  event  it  found  the  re- 
port of  the  viewers  regular  and  sufficient,  which  motion 
the  court  overruled. 

The  assignment  of  errors  calls  in  question  the  correct- 
ness of  the  several  rulings  against  the  appellants,  here- 
inbefore set  forth. 

The  appellees  also  file  cross-errors,  in  which  they  call 
in  question  the  correctness  of  the  ruling  of  the  circuit 
court  in  sustaining  a  demurrer  to  their  plea  in  abate- 
ment. 

The  practice  of  demurring  to  a  motion,  in  a  case  like 
this,  or  of  filing  a  motion  to  strike  out  a  motion  is  a 
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practice  of  doubtful  propriety,  and  is,  we  believe,  wholly 
without  warrant  in  our  system  of  jurisprudence.  Had 
the  court,  without  the  intervention  of  these  useless  pre- 
liminaries, passed  upon  the  motion  of  the  appellants, 
either  sustaining  or  overruling  it,  the  proceeding  would 
have  been  much  more  simple  and  would  not  have  tended 
so  much  to  a  needless  complication  of  the  record. 

But  as  the  effect  of  the  ruling  of  the  court  upon  the 
demurrer  to  the  motion  was  to  overrule  the  appellant's 
motion  for  an  order  establishing  the  ditch,  we  will  not 
stop  to  inquire  whether  this  result  was  reached  by  a 
straight  road  or  a  crooked  one,  but  will  proceed  at  once 
to  inquire  into  the  correctness  of  the  conclusion  reached 
by  the  court. 

Our  statute,  upon  the  subject  of  appeals  from  the  board 
of  county  commissioners  to  the  circuit  court,  provides 
(section  7865,  R.  S.  1894),  that  "such  court  may  make  a 
final  determination  of  the  proceedings  thus  appealed, 
and  cause  the  same  to  be  executed,  or  may  send  the  same 
down  to  such  board,  with  an  order  how  to  proceed,  and 
may  require  such  board  to  comply  with  the  final  deter- 
mination made  by  such  court  in  the  premises." 

This  statute  has  often  been  construed  by  this  court, 
and  it  has  been  uniformly  held  that  the  circuit  court 
does  not  sit  as  a  court  of  errors,  but  on  the  contrary  it 
must  try  the  case  for  itself  and  render  a  final  judgment, 
after  which  it  may  remand  the  cause  to  the  board  of 
commissioners,  with  directions  to  execute  its  judgment. 

In  the  case  of  Sharp  v.  Malta,  124  Ind.  407,  after  a 
collection  of  the  cases  upon  the  subject  under  immediate 
consideration,  it  was  said:  "The  rule  to  be  deduced 
from  all  these  cases  would  seem  to  be  that  where  the  ap- 
peal involves  a  particular  matter  embraced  in  one  or 
more  issues,  it  is  the  duty  of  the  circuit  court  to  try  such 
matter  de  novo  and  to  render  a  final  judgment  thereon, 
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after  which  the  cause  may  be  remanded  to  the  board  of 
commissioners  for  further  proceedings  in  accordance 
with  such  judgment." 

This  we  think  is  the  true  rale  by  which  such  appeals 
are  governed.  Applying  it  to  the  case  before  us,  we  find 
that  the  only  matter  in  issue  between  the  parties  before 
the  board  of  commissioners  was  the  question  as  to  wheth- 
er the  cause  should  abate  by  reason  of  the  facts  set  up  in 
the  plea  filed  by  the  appellees.  This  issue  was  deter- 
mined by  the  circuit  court,  and  final  judgment  rendered 
thereon.  The  board  of  commissioners,  as  well  as  the 
parties  to  the  suit,  are  precluded  by  this  judgment,  and 
it  is  no  longer  a  question  as  to  whether  the  facts  set  up 
in  this  plea  are  sufficient  to  abate  the  action. 

Doubtless  the  circuit  court  had  the  right  and  power  to 
retain  jurisdiction  of  this. cause  and  to  hear  and  deter- 
mine the  whole  case,  and  to  execute  its  orders  made 
therein,  but  the  statute  above  set  out  confers  a  large  dis- 
cretion on  the  court,  and  it  had  the  right,  we  think  (after 
final  judgment  on  the  issues  between  the  parties),  to  re- 
mand the  cause  to  the  board  of  commissioners  for  further 
proceedings. 

We  do  not  think  the  court  erred  in  refusing  to  modify 
the  judgment  as  prayed  by  the  appellants.  The  board  of 
commissioners  had  never  passed  upon  the  report  of  the 
viewers,  and  fbr  that  reason  the  court  could  not  know 
that  such  board  would  not  do  its  duty  when  called  upon 
to  act.  Indeed  the  presumption  is  to  be  entertained  that 
the  board  will  rule  according  to  the  requirements  of  the 
law  upon  questions  arising  upon  this  report,  as  all  offi- 
cers are  presumed  to  do  their  duty  until  the  contrary  is 
made  to  appear. 

It  remains  to  inquire  whether  the  circuit  court  erred 
in  sustaining  a  demurrer  to  the  plea  in  abatement  filed 
by  the  appellees. 
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This  plea  alleges  that  the  proposed  ditch  described  in 
the  report  of  the  viewers  is  between  ten  and  eleven  milea 
in  length,  and  that  all  the  lands  of  the  petitioners  af- 
fected by  it  are  situate  within  less  than  two  miles  from 
its  mouth  or  outlet,  leaving  about  nine  miles  to  be  con- 
structed at  the  cost  of  persons  who  are  opposed  to  its  con- 
struction, and  who  never  joined  in  the  petition  for  the  con- 
struction of  the  proposed  ditch;  that  the  said  nine  miles 
of  the  proposed  ditch  lies  along  and  in  the  bed  of  a  pub- 
lic ditch  heretofore  constructed,  which,  when  repaired, 
will  be  amply  sufficient  to  drain  the  lands  of  the  parties 
filing  the  plea. 

This  plea  states  no  legal  reason  whatever  for  an  abate- 
ment of  the  proceeding.  The  question  as  to  whether  the 
proposed  ditch  is  more  comprehensive,  or  whether  it  em- 
braces and  affects  more  land  than  is  necessary  in  order 
to  accomplish  the  drainage  of  the  lands  of  the  petitioners 
in  the  cheapest  and  best  manner,  is  a  question  exclusively 
for  the  viewers.  Their  decision  upon  that  question  is 
not  subject  to  review  by  the  courts.  Anderson  v.  Baker, 
98  Ind.587;  Meranda  v.  Spurlin,  100  Ind.  380;  Seieh  v. 
Voight,  110  Ind.  279;  Zigler  v.  Menges,  121  Ind.  99. 

Judgment  affirmed. 

Filed  Nov.  27, 1894;  petition  for  rehearing  overruled  Feb.  6,  1895. 


No.  16,886. 
The  Medical  College  of  Indiana  et  at.,  y.  Commin- 
gore et  AL. 
Exceptions.—  Time  of  Taking.— Practice.—  An  exception  to  conclu- 
sions of  law,  not  taken  at  the  time  of  the  decision,  bat  six  days 
thereafter,  presents  no  question  on  appeal. 
Abbionmint  of  Errobs. — Joint  Assignment.— -Error  as  to  One  Fort). — 
A.  joint  assignment  of  error  by  all  the  parties  appellant  presents  no 
question  as  to  any  ruling  against  one  of  such  parties. 
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From  the  Marion  Circuit  Court. 

E.  F.  Bitter,  H.  L.  Ritter,  and  F.  T.  Edenharter,  for 

appellants. 

H.  Dailey,  for  appellees. 

Monks,  J. — This  was  an  action  brought  by  appellees 
against  appellants,  for  an  accounting  and  the  ap- 
pointment of  a  receiver.  The  court  below,  the  parties 
haying  requested  it,  made  a  special  finding  of  the  facts, 
and  stated  the  conclusions  of  law  thereon.  On  motion 
of  appellees,  the  court  rendered  judgment  in  their  favor. 

It  is  urged  by  appellants  that  the  court  erred  in  its 
conclusions  of  law  upon  the  facts  found.  There  were  no 
exceptions  taken  to  the  conclusions  of  law  when  the  same 
were  filed. 

The  special  finding  and  the  conclusions  of  law  there- 
on were  announced  and  filed  on  the  25th  day  of  Septem- 
ber, 1891.  No  exceptions  were  taken  to  the  conclusions 
of  law  on  that  day. 

Afterwards,  on  the  1st  day  of  October,  1891,  on  mo- 
tion of  appellees,  judgment  was  rendered  in  their  favor, 
and  at  this  time,  after  the  judgment  was  entered,  the 
Medical  College  of  Indiana  excepted  to  the  conclusions 
of  law  and  also  to  the  judgment  of  the  court  upon  the 
conclusions  of  law. 

The  other  appellants  reserved  no  exceptions. 

The  question  involved  was  settled  by  this  court  in 
Evil  v.  Louth,  Guard. ,  109  Ind.  315  (333),  and  in  Rada- 
baugh  v.  Silvers,  Admr.,  135  Ind.  605. 

In  Hull  v.  Louth,  Guard.,  supra,  this  court  said:  "The 
special  finding  of  facts  and  conclusions  of  law  thereon 
were  announced,  and  filed,  on  the  31st  day  of  December, 
1883.  No  exception  was  taken  to  the  conclusions  of  law 
on  that  day. 

"Nothing  further  was  done  in  the  case  until  the  3d  dat 
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of  January,  1884.  Of  the  proceedings  in  the  case  on  that 
day,  there  is  this  entry:  'Come  the  parties,  appearing  as 
heretofore,  and  the  plaintiff  [appellant]  now  excepts  to 
the  special  finding  of  the  court,  and  the  conclusions 
of  law  therein  contained,  and  heretofore  filed,'  etc. 

"It  is  settled  by  the  decisions  of  this  court,  that  in  order 
to  save  any  question  for  review  here,  in  a  case  like  this, 
an  exception  to  the  conclusions  of  law  must  be  taken  at 
the  time  the  decision  is  made.  Citing  Smith  v.  McKean, 
99  Ind.  101;  Kolle  v.  Foltz,  74  Ind.  54;  Johnson  v.  BeU, 
10  Ind.  363;  Dickson  v.  Rose,  87  Ind.  103;  Coan  v. 
Grimes,  63  Ind.  21;  Dickson  v  Lambert,  98  Ind.  487; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Leviston,  97  Ind.  488." 

To  the  same  effect  are  Matsinger  v.  Fort,  118  Ind.  107; 
Midland  R.  W.  Co.  v.  Dickasonn  130  Ind.  164;  Brown  v. 
Ohio,  etc.,  R.  W.  Co.,  135  Ind.  587;  Burner  v.  Bayless, 
134  Ind.  600. 

The  statute,  section  626,  R.  8.  1881  (section  638,  R. 
S.  1894),  provides  that,  "the  party  objecting  to  the  de- 
cision must  except  at  the  time  the  decision  is  made." 
This  requirement  of  the  statute  is  mandatory  and  can 
not  be  dispensed  with.  Fletcher  v.  Waring,  137  Ind.  159. 

No  exception  having  been  taken  at  the  proper  time  to 
the  conclusions  of  law,  the  same  can  not  be  called  in 
question  now. 

The  defendants  to  the  complaint  below,  fifteen  in  nuov 
ber,  appear  and  all  join  in  the  assignment  of  error. 

If  any  error  was  reserved,  it  was  by  the  Medical  Col- 
lege of  Indiana  alone,  as  heretofore  stated  in  this  opinion 

A  joint  assignment  of  error  by  all  would  present  no 
question  as  to  any  ruling  against  the  medical  college 
King  v.  Easton,  135  Ind.  355;  Robbins  v.  Magee,  96  Ind 
174;   Carr  v.  Carr,  137  Ind.  232. 

The  judgment  is,  therefore,  affirmed. 

Filed  Feb.  8,  1896. 
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No.  17,443.  

I  MO    SS9 

Newport  v.  The  State.  Jj£  ^ 

l  Law.— Crime  of  Degree*  Charged.— Seasonable  Doubt  as  to  145     ,B! 
Degree  of  Quilt. — Should  Convict  of  Lowest  Degree. — If ,  in  a  criminal  J*J  ^1 


action,  there  ia  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to  ~ 
which  of  two  or  more  degrees  of  the  offense  charged  the  defendant  lL5J  702 
is  guilty,  he  should  be  found  guilty  of  the  lowest  degree.  Foe  in-  -,1*  jjj^: 
Structions  not  misleading  and  not  inconsistent  with  the  foregoing  1M  070 
principle  of  law,  see  opinion.  1- — '-. 

Sam*.— Presumption  of  Intention  of  Probable  Consequence*  of  Action. —  JJJ  jjj 
Assault  and  Battery  With  Intent  to  Kill. — A  man  is  presumed,  in  law,  ,, w  ■  ^ 
to  intend  the  natural  and  probable  consequences  of  his  own  unlaw-  !'W  u 
ful  act;  and,  therefore,  if  one  purposely  shoots  another  with  a  deadly  j*o  js» 
weapon,  at  or  near  a  vital  part,  and  in  such  a  manner  that  death  ,'---  _  J 
would  probably  ensue,  the  jury  would  be  justified  in  believing  or  lira  4&1 
finding,  all  other  elements  of  the  crime  concurring,  that  the  defend-  60s 

ant  intended  to  kill  the  prosecuting  witness,  i.  «.,  they  may  so  be- 
lieve or  find,  even  though  death  did  not  ensue,  and  the  defendant 
stated  that  he  did  not  intend  to  kill  him.  For  instruction  consist- 
ent with  the  foregoing  principle"  see  opinion. 

Bamb. — Presumption  of  Intention,  etc. — Legal  Effect  of. — Instruction. — 
In  telling  the  jury  what  was  the  legal  effect  of  such  legal  presump- 
tion, the  court  did  not  invade  the  province  of  the  jury  as  to  the 
force  and  weight  of  the  evidence,  t.  e.,  it  does  not  invade  the 
province  of  the  jury  where  it  does  not  undertake  to  measure  the 
force  and  weight  of  the  evidence,  but  does  undertake  to  measure 
the  force  and  weight  of  such  legal  presumption ;  and  the  duty  of  the 
court  would  not  have  been  fully  discharged  by  telling  the  jury  that 
a  legal  presumption  arose  from  certain  facts,  without  giving  them 
something  like  an  accurate  idea  as  to  the  force  and  weight  of  that 


b. — Province  of  Jury. — Instruction. — -"What  evidence  proves,  or 
tends  to  prove,  after  it  has  gone  to  the  jury,  is  a  question  solely  for 
the  jury  to  determine,  and  it  is  error  for  the  court  to  interfere  with 
their  decision  upon  this  point,  by  instruction. 
Supbbme  Court  pRArncE. — Brief.—  Waiver. — Argument. — Errors  not 
discussed  by  appellant  in  his  brief  are  waived,  and  a  simple  allega- 
tion of  error  does  not  amount  to  argument. 

From  the  Wayne  Circuit  Court. 
T.  R.  Jessup,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  H.  C.  Starr,  S.  H. 
Spooner  and  M.  Moores,  for  State. 
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McCabe,  0.  J. — The  appellant  was  convicted  of  an  as- 
sault and  battery  on  one  Hieger,  with  intent  to  commit 
murder  in  the  second  degree,  on  an  indictment  charging 
him  with  an  assault  and  battery  with  intent  to  commit 
murder  in  the  first  degree. 

Pursuant  to  the  punishment  assessed  by  the  jury, 
the  court  sentenced  him  to  six  years'  imprisonment  in 
the  State  prison  and  to  pay  a  fine  of  $100,  over  his  mo- 
tion for  a  new  trial. 

The  only  proper  assignment  of  error  is  the  action  of 
the  trial  court  in  overruling  appellant's  motion  foranew 
trial. 

The  only  ground  stated  in  the  motion  and  urged  here 
as  error,  is  the  action  of  the  court  in  giving  and  refusing 
certain  instructions. 

The  first  complaint  is  of  the  third  instruction,  which, 
after  the  court  had  stated  that  the  defendant  might  he 
found  guilty  under  the  indictment  of  either  the  intent  to 
commit  murder  in  the  first  or  second  degree  or  man- 
slaughter, and  defining  these  several  crimes,  then  it  reads 
as  follows:  "To  convict  the  defendant  of  an  assault  aud 
battery  with  intent  to  commit  the  crime  of  voluntary 
manslaughter,  the  evidence  must  prove  beyond  a  reas- 
onable doubt  that  the  defandant  committed  an  assault 
and  battery  upon  the  person  of  John  Frederick  Hieger,  as 
charged  in  the  indictment,  and  that  at  the  time  he  did 
so  he  was  in  a  sudden  heat  or  passion,  produced  by  a 
provocation  given  by  said  John  Frederick  Hieger,  in  the 
use  of  personal  violence  by  him  upon  his  person,  and, 
being  in  such  heat,  he,  by  said  assault  and  battery,  with- 
out malice,  purposed  and  designed  to  kill  said  John 
Frederick  Hieger." 

The  objection  urged  against  this  instruction  is  that  it 
requires  the  defendant  to  prove  the  facts,  beyond  a  reas- 
onable doubt,  necessary  to  reduce  the  grade  of  the  offense 
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from  that  charged  in  the  indictment  to  the  lowest  de- 
gree. 

The  statute,  as  well  as  the  decisions  of  this  court,  re- 
quire, when  there  is  a  reasonable  doubt  of  which  of  two 
or  more  degrees  of  an  offense  a  defendant  is  guilty,  that 
he  must  be  convicted  of  the  lowest  degree  only.  1  Burns 
R.  S.  1894,  section  1893  (R.  S.  1881,  section  1824). 

Had  the  indictment  here  contained  nothing  but  a 
charge  of  assault  and  battery  with  intent  to  commit  man- 
slaughter, there  could  be  no  doubt  that  the  part  of  the 
instruction  quoted  would  not  be  erroneous,  because  in 
that  case  there  could  be  no  such  thing  as  a  reduction  of 
the  degree  of  the  offense  charged,  since  there  would  only 
be  one  degree  charged.  But  the  indictment  here  con- 
tained a  charge  of  all  three  degrees,  viz.:  an  assault 
and  battery  with  intent  to  commit  murder  in  the  first 
degree,  the  same  with  intent  to  commit  murder  in  the 
second  degree,  the  same  with  intent  to  commit  man- 
slaughter, and  a  simple  assault  and  battery.  1  Burns 
R.  S.  1894,  section  1903;  Dukes  v.  State,  11  Ind.  557; 
Carriek  v.  State,  18  Ind.  409;  Powers  v.  State,  87  Ind. 
144;  Foley  v.  State,  9  Ind.  363;  Oillespiev.  State,  9  Ind. 
380;  Rose  v.  State,  33  Ind.  167;  Wall  v.  State,  23  Ind. 
150;  Slate  v.  Throckmorton,  53  Ind.  354. 

Therefore,  if  the  court,  in  giving  this  instruction,  had 
exclusive  reference  to  a  case  made  by  the  evidence  un- 
der that  part  of  the  indictment  considered  only  charging 
an  assault  and  battery  with  intent  to  commit  man- 
slaughter, the  instruction,  standing  alone,  could  hardly 
be  said  to  be  erroneous.  But  there  was  another  instruc- 
tion given  on  the  same  subject  removing  all  objection  to 
the  one  now  in  question. 

In  Rhodes  v.  State,  128  Ind.  189  (194),  this  court  said: 
"The  settled  rule  is  that  instructions  upon  a  single 
subject  must  be  considered  together,  and  not  in  frag- 
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mentary  parts,  and  if,  thus  considered,  they  correctly 
declare  the  law,  they  will  not  be  overthrown,  even 
though  detached  or  isolated  parts  may  not  be  accurate  or 
clear.  If,  therefore,  the  series  of  instructions  upon  the 
subject  *  *  considered  as  a  whole,  are  not  erroneous 
the  attack  of  appellant's  counsel  must  fail." 

To  the  same  effect  are  Boyle  v.  State,  105  Ind.  469; 
Kennedy  v.  State,  107  Ind.  144;  Story  v.  State,  99  Ind. 
413;  Goodtvin  v.  State,  96  Ind.  550. 

The  fourth  instruction  was  on  the  same  subject  as  the 
part  of  the  third,  just  quoted,  and  it  concluded  as  fol- 
lows: "If  there  is  in  your  minds  a  reasonable  doubt  of 
which  of  two  or  more  degrees  of  the  offense  charged  the 
defendant  is  guilty,  you  should  convict  him  of  the  low- 


With  these  two  instructions  before  the  jury,  we  do  not 
see  how  they  could  have  been  led  into  the  mistake  of 
supposing  that  the  accused  was  required  to  prove  the 
facts  making  the  offense  charged  of  the  lower  degree  be- 
yond a  reasonable  doubt.  On  the  contrary,  if  they  fol- 
lowed the  instructions,  they  must  acquit  the  accused  of 
the  higher  degree  or  degrees,  if  they  had  a  reasonable 
doubt  of  which  of  the  degrees  he  was  guilty.  This  was 
all  he  had  a  right  to  demand. 

The  sixth  instruction  isr  complained  of,  but  no  reason 
is  suggested  in  argument  why  it  is  erroneous,  and  we 
perceive  none. 

The  fifteenth  instruction  reads  as  follows:  "The  mere 
fact  that  death  did  not  ensue,  or  the  mere  statement  of 
the  defendant  that  he  did  not  intend  to  kill  the  prosecut- 
ing witness,  would  not  justify  the  jury,  in  themselves 
alone,  in  finding  that  the  defendant  did  not  intend  to  kill 
the  prosecuting  witness.  A  man  is  presumed  in  law  to 
intend  the  probable  and  natural  consequences  of  his  own 
unlawful  act.     If  one  purposely  shoots  another  with  a 
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deadly  weapon,  at  or  near  a  vital  part,  and  in  such  a 
manner  that  death  would  probably  ensue,  all  the  other 
elements  of  the  crime  concurring,  the  jury  would  be 
justified  in  believing  that  the  defendant  intended  to  kill 
the  prosecuting  witness,  even  if  death  did  not  ensue,  and 
if  the  defendant  himself  claimed  that  he  did  not  intend 
to  kill  him." 

The  objection  urged  against  this  instruction  is  that  it 
invades  the  province  of  the  jury  and  directs  them  as  to 
what  weight  they  shall  give  to  certain  evidence.  They 
had  already  been  instructed  that  they  were  the  exclusive 
judges  of  the  evidence,  and  its  weight  and  force,  and 
also  of  the  law.  But  another  instruction  taking  that 
power  away  from  them  would  not  be  cured  by  the  former 
unless  the  latter  was  distinctly  withdrawn.  Binna  v. 
State,  66  Ind.  428;  Kingen  v.  State,  45  Ind.  518;  Brad- 
ley v.  Slate,  31  Ind.  492. 

What  evidence  proves  or  tends  to  prove,  after  it  has 
gone  to  the  jury,  is  a  question  solely  for  the  jury  to  de- 
cide, and  it  is  error  for  the  court  to  interfere  with  their 
decision  upon  the  weight  of  evidence,  by  instruction. 
Quetig  v.  State,  63  Ind.  278;  Veatch  v.  State,  56  Ind. 
584;  Greer  v.  State,  53  Ind.  420;  Kintner  v.  State,  ex  rel., 
45  Ind.  175;  Barkery.  State,  48  Ind.  163;  Reynoldtv.  Cox, 
11  Ind.  262;  Scott  v.  State,  64  Ind.  400;  Steele  v.  Davis, 
75  Ind.  191;  Huffman  v.  Cauble,  86  Ind.  591. 

The  first  sentence  of  the  instruction,  ending  at  the  first 
period,  standing  alone,  and  unconnected  with  the  last 
sentence  thereof,  and  disconnected  with  other  instruc- 
tions, would  be  seriously  objectionable.  But  it  is  our 
duty  to  ascertain  the  meaning  of  the  whole  instruction 
read  together. 

The  learned  counsel  for  appellant  concedes  that  inas- 
much as  it  was  one  of  the  instructions  asked  by  the 
State,  the  court  probably  inadvertently  overlooked  the 
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bungling  character  of  its  construction.  This  furnishes 
a  very  poor  excuse  for  the  trial  judge  whose  negligence 
thus  jeopardizes  the  ends  of  justice  by  permitting  an 
awkwardly  framed  instruction  to  go  to  the  jury.  But  if, 
when  the  meaning  of  the  whole  instruction  is  ascertained, 
it  correctly  states  the  law,  there  was  no  error  in  giving 
it.  The  same  hand  framed  both  parts  of  it,  and  the 
same  mind  conceived  the  thought  expressed  in  both 
parts.  And  both  parts  are  directed  to  an  attempted 
statement  of  the  law  on  one  single  point,  namely,  as  to 
the  force  and  effect  of  the  presumption  of  law  arising 
from  the  facts  supposed.  The  last  part  of  the  instruc- 
tion is  clearly  right,  because  it  informs  the  jury  that  a 
man  is  presumed  to  intend  the  natural  and  probable  con- 
sequences of  his  own  unlawful  act,  and,  therefore,  if  one 
purposely  shoots  another  with  a  deadly  weapon,  at  or 
near  a  vital  part,  and  in  such  a  manner  that  death 
would  probably  ensue,  the  jury  would  be  justified  in  be- 
lieving that  the  defendant  intended  to  kill  the  prosecut- 
ing witness,  even  though  death  did  not  ensue,  and  the 
defendant  stated  that  he  did  not  intend  to  kill  him. 

The  statement  that  the  jury  would  be  justified  in  be- 
lieving that  the  defendant  intended  to  kill,  etc.,  is  noth- 
ing more  than  saying  the  jury  may  so  find  or  believe. 
That  does  not  invade  their  province  of  being  the  exclusive 
judges  of  the  evidence  and  the  weight  and  force  to  he 
given  to  the  whole  evidence.  It  would  be  contrary  to 
all  rules  for  the  construction  of  writings  or  written  in- 
struments to  hold  that  the  author  of  such  writing  meant 
to  convey  inconsistent  and  contradictory  ideas  upon  the 
same  point  in  the  two  parts  of  the  writing.  On  the  con- 
trary, those  rules  require  us  to  hold  that  the  same  idea 
was  intended  to  beexpressed  in  both  parts  of  the  instruc- 
tion. In  other  words,  it  is  apparent  that  the  latter  part 
of  the  instruction  was  intended  to  amplify  and  make 
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more  clear  what  was  intended  in  the  first  part.  That 
is,  it  should  be  construed  as  if  the  court  had  said  after 
the  first  part:  That  is  to  say,  a  man  is  presumed  in 
law  to  intend  the  probable  and  natural  consequences  of 
his  own  unlawful  act.  If  one  purposely  shoots  another 
with  a  deadly  weapon,  at  or  near  a  vital  part,  and  in  such 
a  manner  that  death  would  probably  ensue,  all  other  ele- 
ments of  the  crime  concurring,  the  jury  would  be  justi- 
fied in  believing  that  the  defendant  intended  to  kill  the 
prosecuting  witness,  even  if  death  did  not  ensue,  and  if 
the  defendant  himself  claimed  that  he  did  not  intend  to 
kill  him. 

In  Union  Mutual  Life  Ins.  Co.  v.  Buchanan,  100  Ind. 
63,  at  page  71 ,  the  construction  and  correctness  of  a  single 
instruction  was  involved,  which  reads  as  follows: 

'  '19.  But  the  fact  that  the  plaintiff  may  have  suffered 
a  long  period  of  time  to  elapse  without  making  demand 
or  bringing  suit  for  the  alleged  items  of  indebtedness  for 
which  he  sued,  is  susceptible  of  various  explanations 
consistent  with  the  hypothesis  of  the  justness  of  his 
claim,  and  it  is  for  you  to  say  whether  or  not  the  plain- 
tiff has  offered  one  that  is  satisfacfory  or  not." 

The  instruction  was  held  not  to  invade  the  province 
of  the  jury. 

In  Wright  v.  Fansler,  90  Ind.  492  (494),  another  single 
instruction  came  under  review,  where  it  was  said: 
' '  In  the  eighth  instruction,  the  court  correctly  stated  the 
elements  which  should  be  considered  in  estimating  the 
damages,  and  added:  'You  are  only  limited  in  extent  by 
the  amount  demanded  by  the  plaintiff  in  his  complaint, 
which  is  $5,000,  beyond  which  you  can  not  go;  but  you 
may,  if  you  see  proper,  find  in  a  much  less  sum;  in  fact 
you  may  find  in  any  sum  from  one  cent  to  $5,000.'  Ap- 
pellant singles  out  the  first  clause  of  the  first  sentence 
Vol.  140—20 
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and  urges  several  objections  against  it.  This  course  is 
not  permissible.  Instructions  are  not  to  be  judged  by 
detached  clauses  or  sentences,  but  are  to  be  taken  as  en- 
tireties, and  if  correct  when  thus  considered,  they  will 
be  upheld.  We  have  no  doubt  that  the  instruction  un- 
der immediate  mention,  taken  as  it  must  be  as  a  whole, 
correctly  stated  the  law  to  the  jury." 

In  White  v.  Beem,  80  lnd.  239  (242),  it  is  said: 
"It  is  settled  by  repeated  decisions  that  the  instructions 
must  be  taken  as  a  whole-  and  if,  so  taken,  they  express 
the  law  correctly,  they  will  be  upheld,  although  they 
may  contain  some  slight  inaccuracies.  The  appellant 
selects  one  or  two  sentences  from  the  charge  of  the  court 
and  assails  them  with  much  energy,  and,  it  must  be  said, 
with  much  force.  If,  however,  counsel  were  entirely 
correct  in  their  objections  to  detached  parts  of  the  in- 
structions, it  would  not  entitle  them  to  a  reversal,  if  the 
instructions,  regarded  as  a  whole,  are  correct." 

To  the  same  effect  is  Eggleston  v.  Cattle,  42  lnd.  531. 

In  Craigy.  Frazier,  127  lnd.  286(287),  it  is  said:  "An 
examination  of  the  instructions  given  by  the  court,  as 
shown  by  the  record,  discloses  the  fact,  as  above  stated, 
that  appellants  do  not  object  to  any  single  entire  instruc- 
tion, but  to  two  clauses,  taken  from  the  instruction  num- 
bered six.  It  has  been  repeatedly  held  by  this  court  that 
instructions  are  not  to  be  judged  by  detached  clauses  or 
sentences,  but  as  entireties."  Citing  Nicoles  v.  Calvert, 
96  lnd.  316;  Wright  v.  Fansler,  supra;  Louisville, 
etc.,  R.  W.  Co.  v.  Grantham,  104  lnd.  353;  Town  of 
Rushville  v.  Adams,  107  lnd.  475;  Indiana,  etc.,  R.  W. 
Co.  v.  Cook,  102  lnd.  133;  Cline  v.  Lindsey,  110  lnd.  337. 

In  Anderson  v.  Anderson,  128  lnd.  254  (258),  it  is 
said:  "Appellants  do  not  complain  of  any  entire  in- 
struction, but  find  fault  with  one  sentence  in  instruction 
number  16,  and  one  word  in  instruction  number  16K. 
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Instruction  number  16  strikes  us  as  being,  when  all  read 
together,  quite  favorable  to  appellants,  and  as  contain- 
ing nothing  objectionable.  At  all  events  the  law  is  well 
settled  that  instructions  are  not  to  be  judged  by  detached 
clauses  or  sentences,  but  as  entireties.  Craig  v.  Frazier, 
127  Ind.  288." 

In  Nicoles  v.  Calvert,  supra  (318),  it  is  said:  "The 
appellant  separates  from  the  body  of  the  sixth  instruc- 
tion, given  by  the  court,  a  fragment  thereof,  which  he 
assails.  It  has  been  held  by  this  court  that  'instructions 
are  not  to  be  judged  by  detached  clauses  or  sentences, 
but  are  to  be  taken  as  entireties,  and  if  correct  when  thus 
considered,  they  will  be  upheld.'  Wright  v.  Fansler, 
supra.  The  instruction,  considered  as  an  entirety, 
was  not  erroneous." 

To  the  same  effect  are  Conrad  v.  Kinzie.,  105  Ind.  281; 
Louisville,  etc.,  R.  W.  Co.  v.  Shanklin,  98  Ind.  573;  Ev- 
ansvitle,  etc.,  R.  R.  Co.  v.  Talbot,  131  Ind.  221. 

We  therefore  conclude  that  we  are  justified,  by  the 
foregoing  authorities,  in  holding  that  the  substance  and 
evident  meaning  conveyed  to  the  jury  by  the  instruction 
is  that  a  man  is  presumed,  in  taw,  to  intend  the  natural 
and  probable  consequences  of  his  own  unlawful  act,  and, 
therefore,  if  one  purposely  shoots  another  with  a  deadly 
weapon,  at  or  near  a  vital  part,  and  in  such  a  manner 
that  death  would  probably  ensue,  the  jury  would  be 
justified  in  believing  or  finding  that  the  defendant  in- 
tended to  kill  the  prosecuting  witness;  that  is,  they  may 
so  believe  or  find,  even  though  death  did  not  ensue,  and 
the  defendant  stated  that  he  did  not  intend  to  kill  him. 

That  is  a  correct  statement  of  the  law.  Shinn  v.  State, 
68  Ind.  423. 

The  deliberate  use  of  a  deadly  weapon  in  the  manner 
supposed  in  the  instruction  raises  a  legal  presumption  of 
an  intent  to   kill.     McDermott   v.    State,   89    Ind.   187; 
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Murphy  v.  Stale,  31  Ind.  511;  Bradley  v.  State,  31  Ind. 
492;  Clem  v.  State,  31  Ind.  480;  1  Bish.  Crim.  Proced., 
sections  1096-1100;  19  Am.  and  Eng.  Encyc.  of  Law, 
38-58;  11  Am.  and  Eng.  Encyc.  of  Law,  377,  378,  and 
authorities  there  cited. 

It  was  the  duty  of  the  court  to  instruct  the  jury  prop- 
erly as  to  such  presumption.  Such  presumption  may 
not  have  been  conclusive,  but  it  was  a  legal  presump- 
tion, and  not  evidence.  And,  in  telling  the  jury  what 
was  the  legal  effect  of  the  legal  presumption,  the  court 
was  not  invading  the  province  of  the  jury  as  to  the  force 
and  weight  of  evidence.  And  when  the  court  told  them 
that  on  account  of  said  presumption  they  would  be  justi- 
fied in  believing  that  the  defendant  intended  to  kill  the 
prosecuting  witness,  even  though  death  did  not  ensue, 
and  though  the  defendant  stated  that  he  did  not  intend 
to  kill  him,  there  was  no  attempt  to  prescribe  the  weight 
to  be  given  to  the  statement  of  the  defendant,  even  if 
that  was  as  a  witness,  nor  to  the  fact  that  death  did  not 
ensue,  hut  rather  to  define  and  measure  the  weight  and 
force  they  would  be  justified  in  giving  to  the  legal  pre- 
sumption. 

The  court,  in  the  twentieth  instruction,  told  the  jury 
that  the  law  allows  a  defendant  in  a  criminal  case  to  be 
a  witness  in  his  own  behalf,  and  that  the  appellant  had 
availed  himself  of  that  privilege,  and  has  testified  before 
you.  This  testimony  (the  court  said)  should  be  consid- 
ered by  you  along  with  all  the  other  testimony  in  the 
case,  and  you  have  no  right  to  disregard  it  or  refuse  to 
give  it  any  weight  on  the  mere  ground  alone  that  it 
comes  from  the  defendant.  This  sufficiently  guarded  the 
appellant's  testimony  from  impairment  through  any  pos- 
sible misunderstanding  of  the  fifteenth 'instruction  on 
the  part  of  the  jury.  Appellant's  contention  can  not  be 
maintained. 
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It  amounts  to  this:  A  man  fires  a  loaded  revolver  at 
another,  directly  aiming  at  his  heart,  the  leaden  ball  is 
only  turned  away  from  the  heart  by  glancing  on  a  rib, 
indicting  a  serious  wound,  without  causing  death.  On 
a  trial  for  the  offense,  the  accused  makes  the  naked  state- 
ment that  he  did  not  intend  to  kill  the  person  injured. 
The  contention  here  would  deny  the  right  of  the  court, 
in  such  case,  to  tell  the  jury  what  the  legal  presumption 
arising  from  these  facts  is,  and  that  by  force  of  that  legal 
presumption  they  would  be  justified  in  believing  that  the 
accused  intended  to  kill,  notwithstanding  his  statement 
that  he  did  not  so  intend. 

As  before  observed,  such  an  instruction  does  not  un- 
dertake to  measure  the  force  and  weight  of  the  evidence 
of  the  accused,  but  does  undertake  to  measure  the  force 
and  weight  of  a  legal  presumption.  That  was  matter  of 
law,  and  while  the  jury  were  the  judges  of  both  the  evi- 
dence and  the  law  of  the  case,  yet  the  law  imposed  the 
duty  on  the  court  of  telling  them  what  the  law  was. 
That  duty  would  not  have  been  fully  and  completely  dis- 
charged in  this  case  by  simply  telling  the  jury  that  a 
legal  presumption  arose  from  certain  facts,  without  giv- 
ing them  something  like  an  accurate  idea  as  to  the  force 
and  weight  of  that  presumption.  The  jury  could  not  be 
supposed  to  know  that  without  information,  any  more 
than  any  other  principle  of  law  involved  in  the  trial. 

While  the  instruction  is  not  a  model,  and  belongs  to 
that  class  that  should  not  be  repeated,  we  are  of  opinion 
that  the  court  did  not  err  in  giving  the  instruction  in 
this  particular  case. 

The  alleged  error  in  refusing  certain  instructions  is  not 
discussed  in  the  brief  of  appellant's  counsel  except  as  to 
the  fifth,  and  the  only  argument  in  its  support  in  the 
brief  is  the  statement  that  it  "was  fair,  and  should  have 
been  given."     This  is  not  a  brief,  and,  according  to  the 
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cases  in  this  court,  too  numerous  to  cite,  the  appellant 
must  be  deemed  to  have  waived  the  error,  if  any  there 
was,  in  refusing  his  instructions. 

Judgment  affirmed. 

Hackney,  J.,  was  absent. 

Filed  Feb.  21, 1896. 


No.  17,027. 
POLSON   V.  POLSON. 


Divobck. — Residence,  Allegations  ax  to. — Sufficiency  of. — In  an  action,  for 
divorce,  allegations  as  to  residence,  of  the  following  tenor,  are  suf- 
ficient: "That  plaintiff  is  now,  and  has  for  more  than  two  jean 
last  past  been,  a  bona  fide  resident  of  the  State  of  Indiana,  and  for 
more  than  six  months  last  past  a  bona  fide  resident  of  the  county  of 
Allen." 

Samk.-  Infamout  Crime,  When  Sufficiently  Apparent  Without  Being  Al- 
leged.— Where  the  complaint  in  each  action  alleged  that  the  defend- 
ant "was  convicted  of  the  crime  of  rape  upon  a  little  girl,  daughter 
of  plaintiff,"  the  infamy  of  such  crime  ia  sufficiently  apparent  with* 
oat  being  alleged. 

Sams. — Complaint,  Sufficiency  of.— -The  complaint  in  such  action  is  suf- 
ficient if  it  allege  one  ground  for  divorce. 

Sake. — Condonation. — That  the  evidence  does  not  show  condona- 
tion on  the  part  of  the  plaintiff,  see  opinion. 

From  the  Allen  Superior  Court. 
S.  M.  Hench,  for  appellant. 
A.  H.  BUtinger,  for  appellee. 

Howard,  J. — The  appellee  was  granted  a  divorce  from 
the  appellant. 

The  complaint  is  attacked  here  for  the  first  time. 

It  is  first  contended  that  it  does  not  appear  from  the 
complaint  that  at  the  time  of  the  filing  of  the  same,  the 
appellee  was  and  had  been  for  two  yearB  previous  there- 
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to,  a  bona  fide  resident  of  the  State,  or  that  she  was  then, 
and  had  been  for  six  months  immediately  prior  thereto, 
a  bona  fide  resident  of  Allen  county. 

The  allegations  as  to  residence  were  as  follows:  "That 
the  plaintiff  is  now,  and  has  been,  for  more  than  two 
years  last  past,  a  bona  fide  resident  of  the  State  of  Indiana, 
and  for  more  than  six  months  last  past  a  bona  fide  resi- 
dent of  the  county  of  Allen." 

This  seems  sufficient  under  the  statute,  and  counsel 
has  pointed  out  no  reason  why  it  should  not  be  bo  con- 
sidered. 

It  is  alleged  in  the  complaint  that  on  the  16th  day  of 
June,  1892,  in  the  Allen  Circuit  Court,  the  appellant 
"was  convicted  of  the  crime  of  rape  upon  a  little  girl, 
the  daughter  of  plaintiff/1  Counsel  insists  that  this  is 
insufficient,  as  it  is  not  alleged  that  the  crime  was  infa- 
mous. It  would  seem  that  the  infamy  were  sufficiently 
apparent. 

Webster  gives  as  the  synonyms  of  infamous:  "De- 
testable, odious,  scandalous,  disgraceful,  base,  vile, 
shameful,  ignominious";  all  of  which  epithets  might 
properly  be  applied  to  the  crime  of  rape  upon  a  little  girl 
by  its  own  stepfather. 

The  seventh  cause  for  divorce,  as  set  out  in  section 
1044,  R.  S.  1894  (section  1032,  R.  S.  1881),  is:  "The 
conviction,  subsequent  to  the  marriage,  in  any  country, 
of  either  party,  of  an  infamous  crime. ' '  While  the  alle- 
gation might  well  have  been  made  in  the  words  of  the 
statute;  yet  even  the  statute  itself  requires  that,  "in  the 
construction  of  a  pleading,  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  shall  be  liberally  construed. " 
Section  379,  R.  S.  1894  (section  376,  R.  S.  1881). 

Even  in  criminal  procedure  the  words  of  the  statute 
need  not  be  strictly  pursued.     Section  1806,  R.  S.  1894 
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(section  1737,  R.  S.  1881).  It  is  very  clear  that  rape  is 
an  infamous  crime. 

The  meaning  of  the  allegation  in  this  case  was  even 
more  evident  than  if  the  general  words  of  the  statute  had 
been  used,  and  the  appellant  did  not  thereby  Buffer  any 
barm;  he  was  not  left  in  doubt  as  to  the  charge  made 
against  him. 

But  even  if  the  allegation  as  to  rape  were  insufficient, 
the  complaint  also  charges  that  the  appellant,  in  "De- 
cember, 1891,  and  various  times  before  and  after  said 
date,"  committed  adultery  with  the  daughter  of  the  ap- 
pellee.    The  complaint  was  sufficient. 

In  arguing  that  the  evidence  does  not  support  the 
finding,  as  also  in  discussing  the  sufficiency  of  the  com- 
plaint, counsel  contends,  "That  the  party  who  desires  to 
obtain  a  divorce  on  the  ground  that  the  other  party  has 
been  convicted  of  an  infamous  crime,  has  no  right,  un- 
der the  laws  of  this  State,  to  commence  the  action  until 
the  year  has  expired  giving  the  convicted  party  the  right 
to  appeal . ' ' 

As  this  action  was  begun  within  less  thau  a  year  from 
the  alleged  conviction  of  appellant,  it  is  therefore  plausi- 
bly urged  that  the  evidence  given  in  this  case,  showing 
that  the  appellant  was  confined  in  the  penitentiary,  is  not 
sufficient  to  prove  that  he  had  been  convicted  of  an  in- 
famous crime;  inasmuch  as  he  might,  within  the  year, 
appeal,  have  the  sentence  against  him  reversed,  and  so 
establish  his  innocence. 

The  position  here  assumed  by  counsel  seems  a  novel 
one.  He  has  cited  no  authorities  to  support  him.  More- 
over, it  does  not  appear  that  the  question  was  brought  to 
the  attention  of  the  court  below. 

However  that  may  be,  there  could  be  no  reversal  of  the 
judgment  in  this  case  for  the  reason  thus  urged  by  coun- 
sel.    The  complaint,  as  we  .have  seen,  charged  adultery, 
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and  that  offense  was  fully  proved.  Whatever  the  reason, 
therefore,  why  appellant  was  in  the  State  prison,  or 
whether  he  was  rightfully  convicted  of  an  infamous 
crime,  can  make  no  difference  here.  Sufficient  other 
statutory  cause  for  divorce  was  alleged  in  the  complaint 
and  proved  on  the  trial. 

Counsel  finally  contends  that  the  evidence  shows  con- 
donation by  the  appellee  of  the  acts  of  adultery  charged 
and  proved  against  appellant.  We  have  carefully  read 
the  evidence  on  this  point,  and  are  of  opinion  that  there 
is  evidence  sufficient  to  support  the  finding  of  the  court 
that  there  was  no  condonation. 

"Coudonation,"  as  quoted  by  counsel  from  Campbell 
v.  Campbell,  3  Jurist  N.  S.  846,  "is  connubial  inter- 
course, with  full  knowledge  of  all  the  facts." 

While  appellee  undoubtedly  had  some  knowledge  of 
her  husband's  offense  before  she  separated  from  him, 
yet  she  did  not  have  full  knowledge  of  all  the  facts.  She 
says:  "It  was  only  hearsay.  I  didn't  know  it  to  be  the 
truth,  for  I  didn't  think  it  of  him."  That  she  retained 
confidence  in  her  husband,  and  refused  to  condemn  him 
on  the  first  report  of  his  guilt,  ought  not  to  be  treasured 
up  against  her.  She  says:  "I  didn't  know  it.  I  didn't 
think  it  of  him."  That  she  became  convinced  next  day 
and  had  him  at  once  arrested,  rather  corroborates  her 
than  otherwise. 

"Condonation,"  says  Mr.  Biship,  "is  not  so  easily  in- 
ferred, and  is  not  so  strict  a  bar  against  the  wife  as 
against  the  husband.  She  has  not  the  same  control  over 
her  husband  that  he  has  over  her.  She  may  find  a  dif- 
ficulty in  separating  herself  from  him.  She  may  sub- 
mit to  necessity.  It  is  too  hard  to  term  such  submission 
mere  hypocrisy."  2  Marriage,  Divorceand  Separation, 
section  284. 
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We  think  the  case  waa  fairly  heard  and  decided  ac- 
cording to  the  evidence. 
The  judgment  is  affirmed. 
filed  Jan.  IS,  1895. 
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Real  Estate.— Advene  Po*ses*ion.— Tenant*  In  Common.— Bute  Stated. 
— A  conveyance  by  one  cotenant,  purporting  to  include  the  entire 
land  and  estate,  where  possession  and  claim  ol  title  are  taken  and 
continued  lor  the  period  of  limitation,  is  regarded  as  constituting 
an  ouster  of  the  other  tenants,  and  as  creating  a  bar  to  recovery  by 
them.  Such  possession,  however,  does  not  effect  an  ouster  of  the 
other  cotenants,  unless  the  possession,  asserted  as  advene,  has  been 
taken  and  continued  with  the  intent  to  oust  the  other  tenants. 

Same. — Adverse  Poaeeetion. — intention. — Sufficiency  of  Reply. — Where 
a  cross-complaint  asserts  title  in  the  land  in  controversy,  as  tenants 
in  common  with  the  plaintiff,  and  the  plaintiff  answers  setting  up 
the  defense  of  adverse  possession,  it  is  error  to  sustain  a  demurrer 
to  a  reply  setting  up  the  circumstance  of  the  execution  of  promis- 
sory notes  by  the  plaintiff  and  previously  by  her  grantors  to  protect, 
preserve,  and  continue  the  interests  of  the  tenants  out  of  actual 
possession;  for  such  circumstance  is  eofncient  to  overcome  the 
prima  facte  case  stated  in  the  answer. 

From  the  Clinton  Circuit  Court. 

S.  0.  Bayless  and  O.  G.  Guenther,  for  appellants. 

0.  E.  Brumhavgh,  and  /.  Combs,  for  appellee. 

Hackney,  J. — This  action  was  by  the  appellee,  seek- 
ing to  quiet  the  title  to  the  lands  in  question.  The  issue 
in  this  court  is  as  to  the  sufficiency  of  the  appellants' 
reply  to  appellee's  answer  to  a  cross-complaint  in  which 
the  appellants  claimed  an  undivided  one-fifth  interest  in 
said  lands  as  tenants  in  common  with  the  appellee,  and 
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as  to  the  only  heirs  of  Sarah  Price,  deceased,  who  held 
as  a  daughter  and  heir  of  Thomas  Ramsey,  deceased. 

The  answer  to  this  cross-complaint  was  in  two  para- 
graphs, each  setting  up  the  appellee's  ownership  by  pur- 
chase, the  continuous  and  exclusive  use  and  occupancy, 
under  claim  and  color  of  title,  with  the  knowledge  of  the 
appellants  and  without  claim  of  title  or  interest  on  their 
part. 

The  first  paragraph  alleged  the  existence  of  such  facts 
for  fifteen  years,  and  the  second  paragraph  for  twenty 
years  beforB  the  bringing  of  this  suit.  The  reply  to  this 
answer,  and  which  the  lower  court  held  bad  upon  de- 
murrer, admitted  the  appellee's  occupancy,  as  alleged  in 
the  answer,  excepting  that  it  was  averred  that  such  oc- 
cupancy was  without  the  knowledge  and  consent  of  the 
appellants.  It  was  further  alleged  that  the  appellee  and 
her  grantors  recognized  the  rights  and  interests  of  the 
appellants,  at  the  times  of  the  several  conveyances  under 
which  she  and  her  grantors  claim  title,  by  estimating  the 
value  of  such  interests  and  executing  promissory  notes 
in  the  amount  of  such  value  and  "for  the  purpose  of 
protecting  and  preserving  and  continuing  the  cross- 
complainant's  interests  and  protecting  the  parties  pur- 
chasing and  holding  said  real  estate,  and  for  the  further 
purpose  of  protecting  the  parties  giving  warranty  deeds 
in  the  sale  and  transfer  of  said  real  estate." 

It  is  conceded  by  counsel  for  the  appellee  that  the  pos- 
session of  one  tenant  in  common  is  ordinarily  the  pos- 
session of  all,  and  that  mere  lapse  of  time  under  such 
occupancy  does  not  ripen  into  title  by  adverse  possession. 
But  it  is  insisted  that  a  conveyance  purporting  to  include 
the  entire  estate,  by  such  occupying  tenant  in  common, 
and  a  subsequent  occupancy  by  the  grantee  for  the  period 
of  limitation  prescribed  by  statute,  in  the  absence  of  a 
recognition  of  the  claim  of  the  tenant  out  of  the  actual 
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occupancy,  constitutes  an  ouster  of,  and  title  by  adverse 
possession  against,  such  tenant. 

It  is  a  general  rule  that  a  conveyance  by  one  cotenant 
purporting  to  include  the  entire  land  and  estate,  where 
possession  and  claim  of  title  are  taken  and  continued  for 
the  period  of  limitation,  is  regarded  as  constituting  an 
ouster  of  the  other  tenants,  and  as  creating  a  bar  to  re- 
covery by  them.  Unger  v.  Mooney,  63  Cal.  586;  Long  v. 
Stapp,  49  Mo.  506;  Einhley  v.  Greene,  52  111.  223;  Kin- 
ney v.  Slatery,  51  Iowa,  353;  Sands  v.  Davis,  40  Mich. 
14;  Higbee  v.  Rice,  5  Mass.  344;  Hodges  v.  Eddy,  38  Vt. 
327;  Forest  v.  Jackson,  56  N.  H.  357;  Clark  v.  Vaughan, 
3  Conn.  191;  Bogardus  v.  Trinity  Church,  4  Paige  (N. 
Y.),  178;  Foulke  v.  Bond,  41  N.  J.  L.  527;  Dikeman  v. 
Parrish,  6  Pa.  St.  210;  Caperton  v.  Gregory,  11  Grat. 
(Va.)  508;  Covington  v.  Stewart,  77  N.  C.  148;  Gray  v. 
Bates,  3  Strob.  (S.  C.)  498;  1  Am.  and  Eng.  Encyc.  of 
Law,  p.  234,  and  numerous  cases  there  cited.  See  also 
Nelson  v.  Davis,  35  Ind.  474;  English  v.  Powell,  119  Ind. 
93,  and  cases  there  cited,  where  the  same  general  rule 
has  been  accepted  and  adopted  in  Indiana. 

Has  this  general  rule  an  exception  and  does  that  ex- 
ception exist  in  the  case  in  hand?  If  such  exception 
exists,  it  must  be  found  in  another  general  and  equally 
well  settled  rule,  namely:  that  in  the  case  of  cotenants, 
an  ouster  is  not  effected  unless  the  possession,  asserted  as 
adverse,  has  been  taken  and  continued  with  the  intent 
to  oust  the  other  tenants.  Maple  v.  Stevenson,  122  Ind. 
368;  Peter  v.  Stephens,  11  Mont.  115,  s.  c.  28  Am.  St. 
Rep.  448,  note,  p.  451;  Evans  v.  Templeton,  69  Texas, 
375;  Flynn  v.  Lee,  31  W.  Va.  487;  McDonald  v.  Fox,  20 
Nev.  364;  LaFrombois  v.  Jackson,  8  Cow.  589;  Miller  v. 
Myers,  46  Cal.  535;  Culver  v.  Rhodes,  87  N.  Y.  354; 
Newell  v.  Woodruff,  30  Conn.  492;  Cummingsv.  Wyman, 
10  Mass.  464. 
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In  1  Am.  A  Eng.  Egcyc.  of  Law,  p.  227,  it  is  said: 
"An  adverse  possession  depends  upon  the  intention  with 
which  it  was  taken  and  held,"  citing  many  cases.  In 
the  same  work,  vol.  17,  p.  289,  it  is  again  said.  "The 
intention  guides  the  entry  and  fixes  its  character."  In 
the  same  valued  work,  vol.  1,  p.  233,  note  2,  it  is  said: 
"Evidence  must  make  the  intention  to  hold  adversely 
manifest  and  palpably  display  such  intention.  Marcy 
v.  Marcy,  6  Met.  (Mass.)  360;  Prescott  v.  Nevers,  4  Ma- 
son (TJ.  S.),  326;  Hart  v.  Oregg,  10  Watts  (Pa.),  185; 
Culver  v.  Rhodes,  supra." 

The  evidence  to  sustain  an  ouster  by  a  cotenant  must 
be  stronger  than  that  to  sustain  ordinary  adverse  posses- 
sion. Barret  v.  Coburn,  3  Met.  (Ky.)  510;  Forward  v. 
Deetz,  32  Pa.  St.  69;  Bailey  v-  Trommel,  27  Tex.  328." 
See,  also,  Highstone  v.  Burdette,  54  Mich.  329. 

We  have  no  doubt  that  under  the  first  of  these 
general  rules,  in  the  absence  of  any  facts  or  circumstan- 
ces from  which  a  contrary  intention  might  reasonably 
be  inferred,  the  occupancy  and  exclusive  enjoyment  un- 
der a  deed  to  the  entire  land  and  estate,  with  the  knowl- 
edge, actual  or  constructive,  of  the  tenant  out  of  posses- 
sion, would,  prima  facie,  if  continued  for  the  statutory  pe- 
riod of  limitation,  constitute  an  ouster  and  adverse  pos- 
session. The  circumstance,  therefore,  of  the  execution 
of  promissory  notes  by  the  appellee  and  previously  by 
her  grantors  for  the  purposes  alleged  in  the  reply,  that 
is  to  say:  to  protect,  preserve  and  continue  the  interests 
of  the  tenants  out  of  actual  possession,  must  be  held  suf- 
ficient to  overcome  the  apparent  intention  arising  from 
the  prima  facie  case  stated  in  order  to  uphold  the  reply. 
The  reply  was  not  as  full  and  specific  as  its  importance 
would  seem  to  require,  but  this  was  excused  by  the  alle- 
gation that  the  facts  were  not  more  fully  known  to  the 
appellants.    As  we  construe  the  facts  pleaded,  they  con- 
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stitute  a  specific  denial  of  the  allegation  of  the  answers 
that  the  appellee's  occupancy  was  under  claim  of  title  to 
the  whole  lands.  It  is  not  our  province  to  suggest  what 
evidence  should  be  required,  but  we  have  no  doubt  that 
upon  the  reply  the  issue  is  made  as  to  the  intended 
ouster  and  adverse  claim  of  title  by  the  appellee. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  overrule  the  demurrer  to  said  reply. 
Filed  Feb.  20,  1895. 
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148     IS! 

I!™  241  Taxes. — Credits  of  Nonresident.— Promissory  Notes  in  Evidence  of  Loans 

llto   31  a  to  Citizens  o/thU  State. — Credits  in  favor  of  a  nonresident,  which 

*15B  ,M  are  debits  against  citizens  of  tbia  State,  such  credits  resulting  from 

loans  evidenced  by  promissory  notea  held  by  such  nonresident  in 

another  State,  and  secured  by  mortgages  on  real  estate  in  this  State, 

are  not  within  the  jurisdiction  of  this  State,  nor  subject  to  taxation 

Same. — Property  Not  Within  Jurisdiction  of  State. — Attempted  Asses*- 
ment  Void. — Collateral  Attack. — The  property  not  being  within  the 
jurisdiction  of  tbis  State,  the  county  board  of  review  had  no  power 
to  assess  it,  and  the  board's  act  in  that  regard  being  void,  it  wn 
subject  to  collateral  attack. 

From  the  Marshall  Circuit  Court. 
J.  D.  McLaren,  for  appellant. 
G.  P.  Drummond,  for  appellee. 

Hackney,  J. — The  record  in  this  case  presents  the 
question  of  the  liability  of  the  appellee,  a  resident  and 
citizen  of  the  State  of  Illinois,  for  taxes  for  State  and 
county  purposes,  upon  credits  in  his  favor  and  against 
citizens  of  Marshall  county,  State  of  Indiana,  such  credits 
resulting  from  loans  evidenced  by  promissory  notes  held 
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by  him  in  the  State  of  Illinois  and  secured  by  mortgages 
of  the  real  estate  of  the  debtors  in  said  county.  Said 
credits  were  listed  for  taxation,  by  the  county  assessor, 
for  the  year  1892,  and,  in  July  of  that  year,  th'e  county 
board  of  review,  after  notice  personally  served  upon  the 
appellee  in  the  city  of  Chicago  to  appear  and  show  cause, 
if  any,  why  said  credits  should  not  be  assessed  for  taxa- 
tion, ordered  the  same  assessed  and  extended  for  taxa- 
tion. 

Iu  the  absence  of  a  statute  subjecting  such  property  to 
taxation  in  this  State,  it  has  been  frequently  held  not 
subject  to  taxation.  Foresman  v.  Byrne,  68  Ind.  247; 
JJerron,  Treas.,  v.  Keeran,  59  Ind.  472;  Conwell,  Presi- 
dent,  etc.,  v.  President,  etc.,  of  Town  of  Connersville,  15 
Ind.  150;    City  of  EvansviUe  v.  Hall,  14  Ind.  27. 

The  principle  upon  which  these  cases  have  been  de- 
cided is  that  such  property  is  intangible,  and  its  situs  is 
at  the  place  of  residence  of  the  owner.  The  same  con- 
clusion as  to  the  situs  of  tangible  personal  property  has 
been  reached,  in  some  cases,  where  such  property  has 
been  found  but  temporarily  in  this  State,  and  its  owner 
has  not  been  a  resident  of  this  State.  Standard  Oil  Co. 
v.  Bachelor,  89  Ind.  1. 

But  not  so  when  such  property  is  permanently  within 
the  State.  Rieman  v.  Shepard,  27  Ind.  288;  Powell  v. 
City  of  Madison,  21  Ind.  335;  Standard  OilCo.  v.  Combs, 
96  Ind:  179. 

However,  as  to  this  class  of  property,  we  do  not  now 
seek  to  review  the  cases  or  render  any  decision;  our  pur- 
pose is  but  to  show  the  existence  and  recognition  in  this 
State  of  the  rule  concerning  the  situs,  for  purposes  of  tax- 
ation, of  intangible  property.  Counsel  cite  the  act  of 
1891  (Acts  1891,  section  3,  eubd.  4,  section  11,  p.  199) 
as  subjecting  the  property  in  question  to  taxation  in  this 
State.     It  is  as  follows: ' 
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"SectionS.  All  property  within  the  jurisdiction  of 
this  State,  not  expressly  exempted,  shall  be  subject  to 
taxation." 

' '  Section  11.  "  *  "  Fourth.  Personal  property  of 
nonresidents  of  the  State  shall  be  assessed  to  the  owner 
or  to  the  person  haying  control  thereof  in  the  township, 
town  or  city  where  the  same  may  be,  except  that  where 
such  property  is  in  transit  to  some  place  within  the  State, 
it  shall  be  assessed  in  such  place." 

Expressly  by  the  first  of  these  provisions,  and  im- 
pliedly by  the  second,  the  authority  is  given  to  tax  prop- 
erty within  the  jurisdiction  of  this  State.  The  appellee's 
debtor,  and  the  property  securing  the  debt,  are  within 
the  jurisdiction  of  this  State,  but  the  notes,  the  subject  of 
the  attempted  taxation,  and  the  appellee  are  not  within 
the  jurisdiction  of  this  State,  and  authority  for  such 
taxation  is  not  given. 

In  the  case  of  Herron.TYeas.,  v.  Keeran,  supra,  the  notes, 
bonds  and  credits  of  a  nonresident  were  temporarily  on 
deposit  and  held  for  collection  against  debtors  resident 
within  this  State,  and  the  statute  then  in  force  provided 
that  "all  personal  property  within  this  State,  owned  by 
persons  not  residing  within  this  State,  •  •  •  shall 
be  subject  to  taxation."  It  was  there  said:  "The  prop- 
erty was  within  this  State,  though  the  owner  resided 
without  it,  and  the  statute  of  the  State  expressly  author- 
ized the  taxation  of  such  property.  But  the  statute  can 
not  be  taken  in  its  broadest  sense.  There  must  be  a  re- 
striction, a  limitation  upon  its  literal  meaning,  by  con- 
struction. Otherwise,  the  bills,  notes,  and  bonds  in  the 
possession  of  a  temporary  visitor  in  the  State,  in  fact, 
those  in  possession  of  a  traveler  passing  through  it  might 
be  taxable  in  it.  They  would  be  within  the  State,  and  come 
within  the  letter  of  the  statute.  But  such  could  not  have 
been  the  intention  of  the  Legislature.     It  is  the  general 
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rule  of  law,  that  the  domicile  of  the  owner  is  the  place 
where,  by  legal  fiction,  his  personal  property  is  regarded 
as  having  its  situs,  and  where  it  is  to  be  taxed." 

After  further  consideration  and  the  citation  of  numer- 
ous cases,  it  was  said:  "Those  cases  all  hold  that  such 
property  can  not  be  so  taxed,  unless  it  has  acquired,  what 
we  may  denominate,  a  business  situs,  in  a  state  other  than 
that  of  the  residence  of  the  owner.  The  property  in  the 
present  case  had  acquired  no  such  situs." 

Every  feature  of  that  case  presents  a  stronger  claim 
for  the  exercise  of  the  taxing  power  than  the  present. 
All  that  was  said  in  that  case  applies  to  the  present. 

But  it  is  said  that  the  appellee  was  precluded  by  the 
action  of  the  county  board  of  review.  When  we  have 
found  that  the  property  was  not  within  the  jurisdiction 
of  the  State,  we  have  found  the  absence  of  an  element 
necessary  to  the  validity  of  the  board's  action,  and,  in 
such  case,  the  action  is  void,  and  may  be  attacked  col- 
laterally. 

There  was  no  error  in  overruling  the  appellant's  de- 
murrer to  the  appellee's  complaint  to  enjoin  the  collec- 
tion of  the  tax,  and  the  judgment  of  the  circuit  court  is 
affirmed. 

Filed  Feb.  SI,  1896. 


No.  16,876. 

Chase  et  al.  v.  Van  Meter. 

Judicial  S alk. — Assignment  by  Ewbandfor  Benefit  of  Creditor*. —  Wife's 
Interest  in  Land  Sold. — If  a  married  man  make  an  assignment  of 
Ilia  real  estate  for  the  benefit  of  his  creditors,  his  wife  not  joining 
therein,  under  the  voluntary  assignment  law,  and  the  land  thus  as- 
signed is  sold  by  his  assignee,  such  assignee's  deed  will  operate  to 
Vol.  140—21 
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pass  the  title  to  only  two-thirds  of  such  real  estate,  and  the  remain- 
ing third  will  vest  in  the  wife  of  such  assignor. 

Assignment  for  Benefit  of  Creditors.— Sale  of  Seal  Estate. —  Title, 
When  Passes. — Title  to  real  estate  sold  by  an  assignee  under  our 
voluntary  assignment  law  does  not  pass  until  the  sale  is  approved 
and  confirmed  by  the  court. 

Judgment. — Lien,  Extent  of. — Outstanding  Equities. — A  judgment  is  a 
lien  only  on  the  title  of  the  judgment  defendant,  and  is  subject  to 
all  outstanding  equities. 

Real  Estate.— Merger  of  Claims  in  Equitable  Title. —Merger  in  Legal 
Title. — A  person  may  have  several  claims  upon  a  tract  of  land  and 
they  will  all  exist  without  merger,  because  it  may  take  them  all  to 
make  a  complete  equitable  title,  but  when  be  is  invested  with  the 
legal  title,  if  there  be  no  reason  for  keeping  them  alive,  they  are 
deemed  merged  in  the  greater  title. 

Same.— Merger,  Mortgagor  Acquiring  Title  Las  Than  Mortgage  Title.— 
If  a  person  have  a  mortgage  lien  upon  an  entire  tract  of  land  and 
acquires  a  title  to  such  land  less  extensive  and  comprehensive  than 
such  mortgage  title,  there  can  be  no  merger. 

Same. — Merger. — Legal  and  Equitable  Estate  Not  Commensurate. — A 
legal  estate  will  not  absorb  an  equitable  one  unless  the  two  estates 
are  coextensive  or  commensurate. 

Same. — Merger. — Intent. — Presumption. — Merger  will  not  take  place  if. 
it  be  contrary  to  the  intention  of  the  party  in  interest.  If  such  in- 
tention has  not  been  expressed,  it  will  be  sought  for  and  ascertained 
in  all  the  circumstances  of  the  transaction.  If  it  appear  from  them 
to  be  for  the  benefit  of  the  person  acquiring  both  interests  that  mer- 
ger should  not  take  place,  and  the  equitable  or  lesser  estate  be  kept 
alive,  then  his  intention  that  such  a  result  should  follow  will  be 
presumed,  and  equity  will  carry  it  into  execution  by  preventing  a 
merger.  If,  from  all  the  circumstances,  a  merger  would  be  disad- 
vantageous to  him,  then  his  intention  that  it  should  not  result  will 
be  presumed. 

From  the  Fountain  Circuit  Court. 
G.  M.  MeCabe,  for  appellants. 

J.  A.  IAndley,  V.  E.  Livengood  and  A.  Manhdtt,  for 
appellee. 

Dailey,  J. — This  was  a  suit  by  the  appellee  as  holder 
of  a  specific  lien  upon  certain  real  estate  in  virtue  of  a 
certificate  of  purchase  obtained  at  an  execution  sale  made 
under  a  judgment  owned  by  the  appellee  against  the  up- 
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pellant  as  holder  of  a  certificate  of  purchase  obtained 
under  a  senior  decree  of  foreclosure  against  the  same 
real  estate,  to  have  said  decree  declared  formally  paid 
and  satisfied,  and  to  enjoin  the  sheriff,  the  defendant 
Simmerman,  from  executinga  sheriff's  deed  thereon. 

There  are  four  assignments  of  error,  but  the  meritori- 
ous and  only  question  to  be  determined  by  this  court  is 
that  presented  by  the  third  assignment,  which  is;  "The 
court  erred  in  the  conclusion  of  lav  stated  upon  the 
finding  of  facts." 

The  first  and  second  specifications  challenge  the  suffi- 
ciency of  the  complaint,  but  the  questions  made  thereby 
are  waived  by  the  appellant.  The  cause  is  presented  to 
this  court  solely  upon  the  special  findings  of  fact  returned 
by  the  court  and  its  conclusions  of  law  stated  thereon. 
The  facts  found  by  the  trial  court  and  presented  here, 
undisputed,  show  that  on  the  29th  day  of  August,  1884, 
Henry  C.  Wilkins  and  Catharine  E.  Wilkins,  his  wife, 
executed  a  mortgage  to  one  Robert  J.  Jones  oh  the  real 
estate  described  in  the  complaint,  for  $500,  and  that  it 
was  duly  assigned  and  transferred  to  the  appellant  on 
the  24th  day  of  November,  1885;  that  said  Wilkins  and 
wife  also  executed  a  mortgage  on  said  tract  to  Levi 
Woody  on  the  31st  of  May,  1882,  to  indemnify  him 
against  loss  by  reason  of  his  being  surety  on  two  prom- 
issory notes  executed  by  said  Wilkins  for  $1,200  to  James 
Bodine;  that  the  payee,  on  May  6,  1885,  transferred  and 
assigned  said  notes  to  Charles  M.  McCabe,  who  there- 
after recovered  judgment  thereon  against  said  Woody  for 
$1,417.19  in  an  action  in  the  Fountain  Circuit  Court,  at 
the  September  term,  1885;  that  said  Woody,  after  the 
judgment  was  rendered,  and  during  said  term  of  court, 
assigned  and  transferred  said  indemnity  mortgage  to  said 
McCabe,  who  thereafter  assigned  the  same,  together  with 
said  judgment,  to  appellant,  Chase;  that  Henry  C.  Wil- 
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kina  was  the  owner  in  fee  of  the  real  estate  described  in 
the  complaint  on  the  16th  day  of  April,  1882,  and  con- 
tinued to  be  such  owner  until  the  2d  day  of  March,  1885, 
subject  to  the  mortgages  heretofore  mentioned,  and  that 
said  Catharine  was  his  wife  during  all  of  said  period, 
and  was  such  at  the  time  of  the  assignee's  sale  and  the 
recovery  of  the  judgment  and  decree  of  foreclosure  here- 
inafter mentioned;  that  on  March  2d,  1885,  before  ap- 
pellant became  the  owner  of  said  mortgages,  Henry  C. 
Wilkins,  pursuant  to  chapter  18  of  the  Revised  Statutes 
of  1881,  duly  executed  a  deed  of  assignment  of  all  his 
property,  real  and  personal,  including  the  real  estate 
described  in  the  complaint,  to  John  F.  Redenbaugh,  for 
the  benefit  of  all  the  creditors  of  said  Wilkins,  and  that 
his  wife  did  not  join  therein;  that  on  the  2d  day  of  April, 
1885,  after  said  Redenbaugh  had  accepted  and  qualified 
to  discharge  the  duties  of  said  trust,  he,  as  such  assignee, 
petitioned  the  Fountain  Circuit  Court,  alleging  the  ex- 
istence of  said  mortgage  liens,  and  obtained  an  order  to 
sell  said  real  estate  at  private  sale  for  not  less  than  the 
full  appraised  value,  and  apply  the  proceeds  in  payment 
and  satisfaction  of  said  liens;  that  the  appraised  value 
of  said  real  estate  was  $3,000;  that  after  ten  months  of 
unsuccessful  effort  to  sell  the  same  under  said  order,  the 
assignee  proceeded,  without  further  order  of  the  court, 
under  the  general  authority  conferred  upon  assignees 
under  the  assignment  laws  of  the  State,  to  advertise  and 
offer  said  tract  for  sale  at  public  auction  to  the  highest' 
bidder  for  one-third  of  purchase-money  cash,  and  the 
balance  in  two  equal  payments  in  three  and  six  months 
respectively,  deferred  payments  to  be  secured  by  notes 
with  approved  surety,  8  per  cent,  interest  from  date, 
without  relief  from  valuation  laws. 

No  mention  was  made  in  the  advertisement  of  sale  that 
the  real  estate  would  be  sold  free  from  incumbrances,  or 
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that  the  purchase- money  would  'be  applied  to  the  pay- 
ment and  discbarge  of  the  mortgage  liens  thereon.  At 
the  sale  so  advertised,  said  Ella  V.  Chase  bid  the  sum  of 
$100,  and  being  the  only  bidder,  and  having  complied 
with  her  said  bid  according  to  the  terms  of  the  sale,  as 
advertised,  said  assignee  issued  to  her  a  certificate  of 
purchase  of  said  real  estate,  which  she  thereafter  assigned 
to  Charles  M.  McCabe,  who  received  the  assignee's  deed 
thereon;  that  said  mortgage  debt,  at  the  time  of  such 
sale,  was  wholly  unpaid  and  unsatisfied;  that  no  part  of 
the  money  derived  from  said  sale  was  ever  applied  to  the 
payment  of  any  part  of  said  debt  or  decree,  nor  to  the 
payment  of  any  other  incumbrance  upon  said  real  estate, 
but  was  exhausted  in  the  payment  of  legitimate  expenses 
connected  with  the  management  of  said  trust;  that  said 
mortgage  debt  and  decree  of  foreclosure  remained  wholly 
unpaid  and  unsatisfied  at  the  time  of  the  sheriff's  sale 
under  the  decree  of  foreclosure,  unless  the  purchase  of 
the  real  estate  at  the  assignee's  sale  aforesaid,  by  the  as- 
signee of  the  mortgages,  operated  as  a  merger  and  satis- 
faction of  the  mortgages  so  far  as  they  affected  the  real 
estate  in  question;  that  said  real  estate  was  sold  by  said 
assignee  to  said  Chase,  on  the  15th  day  of  May,  1886, 
three  days  before  the  rendition  of  the  judgment  and  de- 
cree of  foreclosure  aforesaid;  that  said  certificate  of  pur- 
chase was  assigned  to  said  McCabe  on  the  18th  day  of 
May,  1886,  the  day  on  which  said  judgment  and  decree 
.  were  rendered;  that  on  said  day  the  assignee  reported 
said  sale  to  the  court,  and  showed  that  the  purchaser  was 
desirous  of  paying  the  purchase-money  in  cash  and  tak- 
ing a  deed  for  said  real  estate,  and  further  showing  that 
the  certificate  of  purchase  had  been  assigned  to  said  Mc- 
Cabe, and  asking  that  said  sale  be  approved  and  con- 
firmed; that  he  be  authorized  to  receive  said  purchase- 
money  and  execute  a  deed  of  conveyance  for  said  reales- 
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tate  to  said  McCabe,  which  deed  was  executed  and  ap- 
proved by  the  court;  that  on  the  17th  day  of  November, 
1887,  said  McCabe,  by  quitclaim  deed,  for  the  considera- 
tion of  $2,500,  conveyed  said  real  estate  to  Ella  A.  My- 
ers, and  took  from  her  a  mortgage  thereon  to  secure  the 
unpaid  part  of  the  purchase-money;  that  afterwards,  on 
the  23d  day  of  May,  1889,  said  Myers  deeded  said  real 
estate  back  to  said  McCabe;  that  on  the  31st  day  of  Jan- 
uary, 1890,  the  said  McCabe,  for  the  consideration  as 
expressed,  of  $1,600,  conveyed  a  part  of  said  real  estate 
to  John  C.  Myers,  Sr.,  husband  of  Ella  A.  Myers;  that 
on  the  13th  day  of  May,  1889,  the  plaintiff,  in  an  action 
by  him  in  the  Fountain  Circuit  Court,  against  Ella  A. 
Myers,  recovered  a  judgment  against  defendant  for  $1,- 
650;  that  afterwards  plaintiff  commenced  an  action  in 
said  court  against  said  Ella  and  John  Myers  to  set  aside 
said  conveyance  on  the  ground  that  it  was  made  to  cheat, 
hinder  and  delay  the  creditors  of  said  Ella,  and  to  sub- 
ject said  real  estate  to  the  payment  of  plaintiff's  said 
judgment;  that  in  said  action  the  plaintiff,  on  the  12th 
day  of  February,  1891,  recovered  a  judgmentand  decree 
setting  aside  said  conveyance  and  declaring  it  void,  and 
ordering  and  decreeing  said  realty  subject  to  execution 
for  the  payment  of  said  judgment  and  costs;  that  on  the 
24th  day  of  February,  1891,  said  Chase  caused  a  certified 
copy  of  said  judgment  and  decree  of  foreclosure  to  be  is- 
sued to  the  sheriff  of  said  county,  who  thereupon  and  by 
virtue  of  said  writ  advertised  said  real  estate  to  be  sold  . 
on  the  21st  day  of  March,  1891,  and  in  pursuance 
thereof  did,  on  said  day,  sell  the  same  to  said  Chase,  and 
executed  to  her  a  certificate  of  purchase  therefor;  that 
on  the  12th  day  of  February,  1891,  the  plaintiff  caused 
an  execution  to  be  issued  from  the  Fountain  Circuit 
Court  upon  his  said  judgment,  which  was  duly  levied 
upon  said  real  estate  on  the  9th  day  of  April,  1891,  and 
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said  real  estate  was  advertised  for  sale  and  sold  on  the 
2d  day  of  May,  1891,  for  $1,100  to  the  plaintiff,  who  re- 
ceived a  certificate  of  purchase  therefor,  which  he  now 
holds  and  owns.  The  court  finds  that  said  McCahe  ad* 
vanced  to  said  Chase,  the  money  that  was  used  by  her 
in  buying  the  real  estate  at  the  assignee's  sale;  that  she 
assigned  the  certificate  of  purchase  to  said  McCahe  to 
secure  the  payment  of  the  sum  so  advanced,  with  the 
agreement  that  it  was  to  secure  him  in  the  amount  of 
money  advanced,  and  to  keep  the  mortgage  liens  alive, 
and  to  prevent  a  merger,  and  said  certificate  was  finally, 
by  consent  of  said  Chase,  used  by  said  McCahe,  and 
accepted  by  him  in  satisfaction  of  the  claim  for  money 
advanced  as  aforesaid;  that  the  other  part  of  said  real 
estate  was  conveyed  by  quitclaim  deed  to  Ella  A.  Myers 
by  said  McCahe  on  the  31st  day  of  January,  1890,  for 
the  consideration  expressed  in  the  deed  of  {400.  Upon 
the  foregoing  facts  the  court  stated  the  following  conclu- 
sions of  law: 

1st.  That  the  fee-simple  title  to  an  undivided  one- 
third  of  the  real  estate  described  in  the  complaint,  is  in 
Catharine  E.  Wilkins,  wife  of  Henry  C.  Wilkins,  and 
that  as  to  this  undivided  one-third,  the  plaintiff  has  no 
interest  therein. 

2d.  That  the  sale  of  said  real  estate  at  public  auction 
had  the  effect  to  vest  the  equitable  title  to  an  undivided 
two-thirds  of  said  real  estate  in  the  purchaser,  Ella  V. 
Chase,  and  to  satisfy  and  extinguish  the  lien  of  said 
mortgages  held  by  said  Chase  at  to  said  undivided  two- 
thirds  of  said  real  estate. 

3d.  That  an  agreement  between  Ella  V.  Chase  and 
Charles  M.  McCabe,  who  has  no  right  to  be  protected, 
for  which  it  is  necessary  to  keep  said  mortgages  alive  as 
to  said  two-thirds  of  said  real  estate,  will  not  operate  to 
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defeat  the  legal  consequences  of  the  assignee's  sale,  and 
will  not  operate  to  keep  said  mortgages  alive. 

31-1 .  That  there  being  no  intervening  liens  or  incum- 
brances that  make  it  necessary  to  the  protection  of  the 
rights  of  said  Chase,  that  her  mortgage  liens  should  be 
kept  alive  as  to  said  two-thirds  of  said  real  estate,  said 
mortgages,  as  against  the  interest  in  said  real  estate  of 
the  plaintiff,  must  he  regarded  as  paid  and  extinguished. 

4.  That  plaintiff  is  the  owner  of  the  equitable  title  to 
an  undivided  two-thirds  of  said  real  estate,  which  title 
is  superior  to  and  unaffected  by  said  mortgages;  that 
said  mortgages,  the  decree  of  foreclosure  and  the  sheriff 's 
sale,  by  Tirtue  of  the  certified  copy  of  said  decree,  con- 
stitute a  cloud  upon  the  plaintiff's  interest  in  said  real 
estate,  acquired  at  the  sheriff's  sale  under  the  execution 
issued  on  his  judgment,  and  plaintiff  is  entitled  to  have 
his  title  quieted,  and  the  sheriff,  the  defendant  Simmer- 
man,  enjoined  from  executing  a  deed  to  said  Chase  for 
any  more  than  the  undivided  one-third  interest  in  said 
real  estate. 

To  these  conclusions  of  law,  and  each  of  them,  the 
plaintiff  and  defendants  each  separately  and  severally 
excepted;  thereupon  the  defendants  filed  their  joint  and 
several  motions  for  a  new  trial,  which  were  overruled 
and  exceptions  properly  taken.  The  court  then  rendered 
judgment  in  accordance  therewith . 

As  will  be  observed,  it  is  averred  in  the  complaint  that 
appellant's  mortgages  and  decree  of  foreclosure  were 
fully  paid  and  satisfied. 

The  finding  set  out  shows,  "that  said  mortgage  debt 
and  decree  of  foreclosure  remained  wholly  unsatisfied  at 
the  time  of  the  sheriff's  sale  under  the  decree  of  foreclos- 
ure, unless  the  purchase  of  the  real  estate  at  the  as- 
signee's sale  aforesaid  by  the  assignee  of  the  mortgages 
(appellant)  operated  as  a  merger  and  satisfaction  of  the 
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mortgages  so  far  as  they  affected  the  real  estate  in  ques- 
tion." 

It  is  averred,  in  the  complaint,  that  the  assignee, 
Redenbaugh,  sold  the  real  estate  described  in  the  com- 
plaint under  an  order  of  the  court  authorizing  and  di- 
recting a  sale  thereof  "free  from  the  incumbrance  of  said 
mortgage  lien,  one-third  of  the  purchase-money  to  be 
paid  in  cash,  one-third  in  six  months  and  one-third  in 
twelve  months,  the  proceeds  to  be  applied  in  payment 
and  satisfaction  of  the  mortgage  liens,  first  in  the  order 
of  their  priority." 

But  the  finding  shows,  "that  said  assignee  gave  notice 
that  said  real  estate  should  be  sold  as  required  by  said 
order,  but  after  ten  months  of  unsuccessful  endeavor  to 
sell  *  *  *  under  Baid  order,  all  attempt  to  sell  at  "  "  * 
private  sale  was  abandoned,  and  without  any  further  or- 
der of  the  court  said  assignee  proceeded,  under  the  gen- 
eral authority  and  powers  granted  to  assignees  under  the 
assignment  laws  of  the  State,  to  advertise  and  offer  said 
real  estate  for  sale  at  public  auction  to  the  highest  bidder, " 
one-third  of  purchase-money  cash,  and  balance  in  two 
equal  payments,  due  in  three  and  six  months  respect- 
ively, no  mention  being  made  in  such  notice  of  sale  that 
the  same  would  be  sold  free  from  incumbrances. 

Elsewhere  in  the  rinding  it  is  shown  that  the  order  of 
sale,  which  had  been  made  and  abandoned,  required 
a  sale  at  private  sale  at  not  less  than  the  full  ap- 
praised value,  and  that  such  value  was  $3,000.  It  seems 
manifest,  therefore,  that  the  allegations  of  the  complaint 
with  reference  to  the  claim  of  satisfaction  of  the  mort- 
gage or  foreclosure  decree  are  not  sustained  by  the  find- 
ing. 

The  question  of  law  upon  which  the  decision  of  the 
court  is  made  to  turn  is  as  to  whether  the  purchase  by 
appellant  at  the  assignee's  sale,  she  being  at  the  time 


330  SUPREME  COURT  OF  INDIANA, 

Chase  et  al.  v.  Van  Meter. 

the  holder  of  mortgages  upon  which  a  suit  was  then 
pending  in  said  court  against  the  mortgagors  Wilkins 
and  wife,  and  the  assignee,  operated  to  merge  her  mort- 
gage title.  The  court  below  concluded  there  was  a 
merger  of  the  mortgage  title  as  to  two-thirds  of  the  real 
estate. 

In  our  opinion,  the  first  conclusion  of  law  that  the  fee- 
simple  title  to  the  undivided  one-third  of  the  real  estate 
was  in  Catharine  E.  Wilkins,  and  as  to  it  appellee  had 
no  interest,  is  subject  to  the  modification,  that  the  inter- 
est having  been  sold  under  appellant's  decree  of  fore- 
closure, unless  redeemed,  would  ripen  into  a  title  in  the 
purchaser. 

It  is  shown  by  the  findings  that,  prior  to  March  2, 
1885,  Wilkins,  who  was  then  the  owner  of  the  tract  in 
controversy,  executed  certain  mortgages,  in  which  his 
wife  joined,  being  those  upon  which  appellant's  decree 
of  foreclosure  is  founded,  and  that  the  decree  was  ren- 
dered in  appellant's  favor  against  the  mortgagors  and 
the  assignee;  that  on  said  day  said  Wilkins  made  an  as- 
signment of  all  his  property,  real  and  personal,  for  the 
benefit  of  all  his  creditors,  but  his  wife  did  not  join  in 
the  execution  of  the  deed;  that  said  Wilkins  was  the 
owner  in  fee  of  said  real  estate  on  April  15,  1882,  and 
continued  so  to  be  until  the  assignment  aforesaid,  sub- 
ject to  appellant's  mortgages,  during  all  of  which  time 
Catharine  was  the  wife  of  said  Wilkins,  including  the 
time  of  the  assignee's  sale  and  the  recovery  of  appellant's 
decree  of  foreclosure. 

It  is  clear,  from  these  findings,  that  the  deed  ef  as- 
signment and  assignee's  sale  operated  to  pass  the  title 
only  to  the  undivided  two-thirds  of  the  realty,  leaving 
the  remaining  one-third  vested  in  Catharine,  subject  to 
the  aforesaid  mortgages.  Wright  v.  Qelvin,  Trustee,  85 
Ind.  128;  Lawson  v.  DeBolt,  78  Ind.  563. 
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The  second  conclusion  of  law,  "that  the  sale  of  said 
real  estate  at  public  auction  had  the  effect  to  vest  the 
equitable  title  to  an  undivided  two-thirds  of  said  real  es- 
tate in  the  purchaser,  Ella  V.  Chase,  and  to  satisfy  and 
extinguish  the  lien  of  said  mortgages  held  by  her,  as 
to  said  undivided  two-thirds  of  said  real  estate,"  is 
founded  upon  the  idea  of  a  merger  of  the  mortgage 
title  in  the  alleged  equitable  title  therein.  It  is  evi- 
dent that  if  the  assignee's  title  merged  the  mort- 
gage liens,  then  the  transfer  of  that  title  passed  the 
property'  free  from  the  mortgage  liens,  and  the  same  was 
subject  to  appellee's  execution  against  Myers.  But,  if 
the  assignee's  title  did  not  merge  the  mortgage  liens, 
then  it  was  subject  to  said  mortgage  liens  and  decree  of 
foreclosure,  not  only  in  the  hands  of  McCabe,  but  like- 
wise in  the  hands  of  Myers.  That  a  judgment  is  a  lien 
only  on  the  title  owned  by  the  judgment  defendant,  and 
that  the  lien  is  subject  to  all  outstanding  equities,  and 
that  a  judgment  defendant  is  not  an  innocent  purchaser 
are  propositions  too  familiar  to  require  the  citation  of  au- 
thorities. But  purchasers,  whether  judgment  defend- 
ants or  not,  "can  not  rely  upon  the  record  as  show- 
ing a  merger,  inasmuch  as  merger  generally  takes  place 
or  not  according  to  the  actual  or  presumed  intention  of 
the  mortgagor.  They  must  go  beyond  this  and  ascertain 
whether  there  has  been  a  merger  in  fact,  and  they  act  at 
their  own  peril  if  they  do  not  require  their  grantor  to 
produce  the  mortgage  and  note  supposed  to  be  merged 
and  discharge  the  mortgage  of  record,  or  show  that  it 
constitutes  a  part  of  the  title  to  the  estate."  1  Jones 
Mortg.,  section  872. 

If  there  was  no  merger  as  between  appellant  and  Mc- 
Cabe, then  there  is  no  merger  in  this  case.  We  conclude 
there  was  no  merger,  because  no  title,  either  legal  or 
equitable,  ever  vested  in  appellant  under  the  assignee's 
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sale,  although  the  court  concludes,  as  matter  of  law, 
that  the  purchase  by  appellant  at  assignee's  sale  vested 
in  her  an  "equitable  title  to  an  undivided  two-thirds  of 
said  real  estate."  We  think  the  facts  found  do  not  jus- 
tify the  conclusion.  It  is  found  that  McCabe  advanced 
to  appellant  "the  money  "  *  *  used  by  her  in 
buying  the  real  estate  at  the  assignee's  sale;  that  she  as- 
signed the  certificate  to  McCabe  to  secure  him  in  the 
amount  *  •  *  advanced,  with  the  agreement  "  "  * 
to  keep  the  mortgage  liens  alive  and  prevent  a  merger; 
and  said  certificate  was  finally,  by  consent  of  appellant, 
•  *  *  used  by  McCabe  and  accepted  by  him  in  satis- 
faction of  the  claim  for  money  advanced,  as  aforesaid." 
The  equitable  title  could  not  have  vested  in  appellant 
by  reason  of  these  facts  at  the  time  of  her  bid,  for  had 
she  failed  to  complete  the  purchase  by  paying  the 
amount  of  such  offer  it  would  not  be  contended  that  she 
had  acquired  any  vested  right  in  the  land.  If  it  could 
be  said  the  title  vested  in  her  by  the  execution  of  the 
■certificate  of  purchase,  it  vested  subject  to  the  superior 
rights  of  McCabe,  who  furnished  the  purchase-money 
under  an  agreement  made  at  the  time,  by  which  he  was 
to  have  the  certificate  assigned  to  him  as  security.  But 
no  title  was  conveyed  until  the  sale  was  approved  and 
confirmed  by  the  court,  and  then  it  was  confirmed  in 
McCabe  and  not  in  appellant.  There  was  no  merger, 
because  if  any  title  did  vest  in  appellant,  it  was  only  an 
incomplete  equitable  title,  and  one  equity  will  not  swal-' 
low  up  another.  One  may  have  as  many  equitable 
claims  upon  a-piece  of  land  as  he  can  obtain,  and  they 
will  all  subsist  without  merger,  for  it  may  take  them  all 
to  make  a  complete  equitable  title,  but  when  the  holder 
of  any  one  or  all  of  these  equitable  claims  is  invested 
with  the  legal  title,  there  being  no  reason  for  keeping 
them  alive,  they  are  deemed  merged  in  the  greater  title. 
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4  Kent's  Com.  (12th  ed.),  p.  *99,  section  5;  15  Am.  & 
Eng.  Encyc,  etc.,  313,  314,  319. 

In  this  case  there  can  be  no  merger,  because  if  any  title 
did  vest  in  appellant  it  was  less  extensive  and  compre- 
hensive (being  for  the  undivided  two-thirds  only)  than 
the  mortgage  title,  which  covered  the  whole  estate.  15 
Am.  &  Eng.,  etc.,  319,  citing,  Wills  v.  Cooper,  25  N.  J. 
L.  137;  Bunt  v.  Hunt,  14  Pick.  (Mass.)  374;  James  v. 
Morey,  2  Cow.  (N.  Y.)  246. 

In  Wills  v.  Cooper,  supra  (1  Dutcher's  Rep.  165),  it 
is  held  that  where  the  legal  and  equitable  estates  become 
vested  in  the  same  person  the  latter  will  be  absorbed; 
that  for  this  purpose,  however,  the  two  estates  must  be 
co-extensive  or  commensurate,  or  more  accurately,  the 
legal  estate  must  be  equally  extensive  with  or  more  ex- 
tensive than  the  equitable  estate,  for  the  equitable  fee 
will  not  merge  in  a  partial  or  particular  interest.  Be- 
sides this,  there  was  no  merger,  for  the  reasons  that  it 
was  contrary  to  appellant's  intention  and  contrary  to 
her  interest.  The  true  test  of  merger  is  the  intention  of 
the  party,  either  expressed  or  implied.  If  the  intention 
has  not  been  expressed  it  will  be  sought  for  and  ascer- 
tained in  all  the  circumstances  of  the  transaction.  If  it 
appears  from  all  the  circumstances  to  be  for  the  benefit 
of  the  party  acquiring  both  interests,  that  merger  shall 
not  take  place,  hut  that  the  equitable  or  lesser  estate 
shall  be  kept  alive,  then  his  intention  that  such  a  result 
will  follow  will  be  presumed  and  equity  will  carry  it  into 
execution  by  preventing  a  merger.  If,  from  all  the  cir- 
cumstances, a  merger  would  be  disadvantageous  to  the 
party,  then  his  intention  that  it  should  not  result  will 
be  presumed.  Pomeroy  Eq.  Jur.,  section  788;  Jones 
Mortg.,  870-3;  Elston  v.  Castor,  101  Ind.  426  (442); 
Haggerty  v.  Byrne,  75  Ind.  499;  Hanlon  v.  Doherty,  109 
Ind.  37;  McClain  v.  Sullivan,  85  Ind.  174;  Thomas  v. 
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Simmons,  103  Ind.  538;  15  Am.  &  Eng.  Encyc,  etc., 
315,  note  1;  Boone  Mortg,,  141-3. 

"It  may  therefore  be  deduced  from  the  authorities,  as 
a  general  rule,  that  when  the  mortgagor  acquires  the 
equity  of  redemption,  in  whatever  way,  and  whatever  he 
does  with  his  mortgage,  he  will  be  regarded  as  holding 
the  legal  and  equitable  titles  separately,  if  his  interest 
requires  this  severance;  the  law  presumes  the  intention 
to  be  in  accordance  with  his  real  interest,  whatever  he 
may  have  at  the  time  seemed  to  intend."  Jones  Mortg., 
section  873. 

That  appellant's  interest  required  her  to  prevent  a 
merger  of  her  mortgage  is  beyond  cavil.  Wright  v. 
Gelvin,  Trustee,  supra.  It  is  equally  clear  from  the  find- 
ings of  the  court  that  her  intention  was  to  keep  the  es- 
tates separate,  and  prevent  a  merger.  Even  without  such 
express  agreement,  her  conduct  plainly  declares  her  in- 
tention. She  immediately  transferred  her  certificate  of 
purchase,  went  forward  with  her  foreclosure  suit,  and 
obtained  a  decree  against  the  entire  estate  for  the  full 
amount  due  her,  which  was  rendered  three  days  after 
her  purchase  at  assignee's  sale,  and  upon  the  very  day 
when  assignee's  title  was  confirmed  in  McCabe.  These 
facts  conclusively  show  that  it  was  not  only  the  inten- 
tion of  appellant  to  hold  her  entire  mortgage  title  intact, 
but  the  understanding  of  McCabe  that  he  took  only  the 
assignee's  title  subject  to  the  mortgage,  but  added  to  this 
indubitable  evidence  of  design.  The  finding  shows  it 
was  the  express  understanding  and  agreement  between 
her  and  McCabe,  that  the  certificate  was  assigned  to 
secure  him  the  amount  of  money  advanced,  and  to  keep 
the  mortgage  liens  alive  and  prevent  a  merger.  If  such 
was  the  agreement  there  is  nothing  to  prevent  its  opera- 
tion. The  finding  shows  the  mortgage  debt  was  unpaid, 
amounting  to  over  ¥2,000,  and  that  her  decree  remained 
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unsatisfied  of  record.  It  having  been  recognized  by  all 
the  parties  as  a  valid,  subsisting  decree,  it  does  not  lie 
in  the  mouth  of  appellee,  in  a  court  of  conscience,  to  in- 
sist on  a  merger  that  will  operate  to  extinguish  two- 
thirds  of  an  indebtedness  due  appellant  of  over  $2,000. 
The-  judgment  of  the  trial  court  is  reversed  with 
directions  to  restate  its  conclusions  of  law,  and  render 
judgment  for  the  defendant,  Ella  V.  Chase,  in  accord- 
ance with  this  opinion. 

McCabe,  J.,  took  no  part  in  this  opinion. 
Filed  Dec.  18, 1894 ;  petition  tor  a  rehearing  overruled  Feb.  19, 1896. 
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Neglioenoe. — Intervening  Agent,  Effect. — A  responsible  agent  ii 
vening  between  the  original  negligence  and  the  injury,  cuts  ofi  the 
line  of  causation,  and  relieves  the  person  guilty  of  the  original  neg- 
ligence from  liability. 

Same. — Natural  Oat  Exploding,  Failure  to  State  Cause  of  Expiation. — 
A  complaint  for  injuries  occasioned  by  gas  escaping  from  a  service 
pipe  into  a  house  and  exploding,  without  showing  what  brought 
abont  the  explosion,  is  not  sufficient  to  withstand  a  demurrer  for 
want  of  facts. 

Judicial  Notice.— Gas,  Exploiion  of— The  courts  will  take  judicial 
notice  that  natural  gas  will  not  spontaneously  explode. 

From  the  Marion  Circuit  Court. 
S.  M.  Shepard  and  J.  P.  Baker,  for  appellant. 
W.  H.  H.  Miller,  F.  Winter  and  J.  B.  Elam,  for  ap- 
pellee. 

Hackney,  C.  J. — This  action  was  by  the  appellant,  and 
by  it  he  sought  to  recover  damages  for  personal  injuries 
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resulting  from  an  explosion  of  natural  gas.  The  com- 
plaint was  in  two  paragraphs,  to  each  of  which  the  lower 
court  sustained  the  appellee's  demurrer,  and  that  ruling 
is  the  only  assigned  error.  The  material  facts  alleged 
were  that  the  appellee  was  engaged  in  supplying  natural 
gas,  for  fuel  and  other  purposes,  to  the  citizens  of  the  city 
of  Indianapolis;  that  a  tenement  occupied  by  one  Kilburn 
was  supplied  with  natural  gas  by  said  company,  through  a 
service  pipe  of  said  company  extending  from  its  mains  to 
the  property  line,  and  there  connecting  by  a  valve,  with 
the  pipes  of  said  tenement;  that  said  tenant  discovered 
that  the  gas  was  escaping  from  the  pipes  upon  said  prem- 
ises, and  after  passing  through  said  valve;  that  she  em- 
ployed the  appellant,  an  experienced  plumber,  to  locate 
and  remedy  the  defect  in  the  pipes  which  permitted  the 
gas  to  so  escape;  that  said  valve  was  for  the  purpose,  and 
was  the  only  means,  of  cutting  off  the  supply  of  gas  from 
the  appellee's  mains  to  said  premises,  and  it  was  under 
the  exclusive  control  of  the  appellee;  that  to  repair  said 
defect  it  became  necessary  to  have  said  supply  of  gas  cut 
off,  and  for  that  purpose  the  appellee  was  repeatedly  re- 
quested, and  promised,  to  have  said  valve  turned  with- 
out delay,  but,  through  the  negligence  of  said  company, 
and  its  incompetent  servants,  said  valve  was  not  so 
turned,  and  said  gas  continued  to  escape  within  said 
tenement  for  more  than  twenty-four  hours;  that  during 
that  period,  and  while  upon  a  second  visit  to  said  prem- 
ises, the  appellant  was  engaged  in  searching  for  said  de- 
fect, and  while  so  engaged  said  natural  gas,  then  being 
inflammable  and  liable  to  explode,  did  explode  with  such 
violence  as  to  produce  the  injuries  complained  of. 

It  is  also  alleged  that  appellant  was  free  from  contribu- 
tory negligence,  and  that  the  appellee  knew  of  the  dan- 
gerous character  of  said  natural  gas,  but  there  is  no  al- 
legation as  to  the  cause  of  such  explosion,  nor  that  the 
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gas  would  have  exploded  without  some  intervening 
agency. 

That  it  was  negligence  to  omit  to  turn  off  the  gas  from 
said  premises  when  so  requested,  is  not  controverted, 
and  we  do  not  decide,  but  it  is  insisted  that  this  alleged 
negligence  was  not  the  proximate  cause  of  the  injury, 
and  that  the  specific  facts  pleaded  disclose  the  negligence 
of  the  appellant  contributing  to  the  injury. 

That  the  injury  complained  of  must  appear,  from  the 
facts  alleged,  to  have  been  the  proximate  result  of  the 
appellee's  negligence,  is  not  questioned  by  the  appellant, 
but  it  is  argued  that  the  injury  resulted  proximately  from 
the  failure  to  turn  the  gas  from  said  premises.  It  is  said 
that  "had  not  the  appellee  been  guilty  of  the.  negligence 
alleged,  the  injuries  to  the  appellant  would  not  have 
happened."  This  argument  is  not  tenable,  since  it  can 
be  said,  with  equal  propriety,  that  the  injury  would  not 
have  been  sustained  if  the  appellant  had  not  undertaken 
the  known  dangerous  experiment  of  searching  for  the  de- 
fect while  the  gas  was  flowing  into  the  pipes  of  the  tene- 
ment. But  we  can  say,  as  a  matter  of  common  knowl- 
edge, that  the  injury  was  not  due  to  spontaneous  com- 
bustion, and  that  it  was  impossible  without  some  agency 
acting  upon  the  leaking  gas;  therefore, we  can  say  further 
that  but  for  such  agency  the  injury  had  not  been. 

We  can  not  say  that  the  intervening  agent  was  not  a 
responsible  agent,  one  not  conscious  of  the  presence  and 
dangerous  character  of  the  explosive,  as  an  infant  or  an 
insane  person.  The  facts  essential  to  a  consideration  of 
this  important  question  are  wholly  absent.  The  burden 
rested  upon  the  appellant  to  allege  facts  showing  that 
the  injury  was  due  to  the  appellee's  negligence,  and,  from 
the  facts  alleged,  we  learn  that  the  omission  complained 
of  supplied  the  condition  upon  which,  necessarily,  some 
Vol.  140—22 
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agent  acted  in  producing  the  injury,  the  omission  being 
an  antecedent  to  the  explosion. 

II  the  omitted  facts  should  disclose  an  agency  for  which 
the  appellee  was  responsible,  a  different  case  would  be 
made,  and  if  such  facts  disclosed  that  the  appellant 
sought  the  defect  in  the  pipe,  carrying  a  lighted  lamp, 
which  caused  the  explosion,  the  question  would  then 
arise  as  to  whether  his  own  act  was  not  the  intervening 
agency,  and  whether  the  act  so  operating  did  not  insulate 
the  negligence  of  the  appellee  from  the  injury  and  estab- 
lish contributory  negligence.  The  facts  alleged  do  not 
disclose  peril  to  the  appellant  or  any  other  person  urg- 
ing him  to  hazard  his  life  in  searching  for  the  defect  be- 
fore the  gas  was  cut  off  and  thereby  possibly  excusing 
the  intervention  of  such  agency. 

The  defective  pipe  is  not  charged  to  any  negligence  of 
the  appellee,  and  the  presence  of  the  escaping  gas,  and  its 
dangerous  character,  are  not  alleged  to  have  been  un- 
known to  the  appellant.  The  facts  as  they  are  presented 
raise  the  inquiry  as  to  whether  the  alleged  negligence  of 
the  company  was  the  proximate  cause  of  the  injury  re- 
gardless of  whatever  agency  intervened.  If  it  can  be 
said  that  the  escaping  gas  was  the  direct  and  efficient  or 
proximate  cause  of  the  injury  to  the  exclusion  of  every 
fact  or  circumstance  that  might  have  operated  upon  it, 
and  that  no  agency  could  have  taken  it  up  and  employed 
it  so  as  to  have  become  the  dominating  and  effective 
cause,  then  this  complaint  is  sufficient,  so  far  as  this 
question  is  concerned,  otherwise  it  is  not. 

In  Cuff,  Admr.,  v.  Newark,  etc.,  R.  R.  Co.,  35  N.  J. 
17,  it  was  said  in  considering  the  question  of  intervening 
agencies:  "A.  places  a  log  in  the  highway,  which  B. 
casts  into  an  adjoining  close, — or  puts  an  obstruction 
upon  the  sidewalk,  which  passers-by  throw  into  the  road- 
way of  the  street,  and  a  traveler  is  injured  by  coming 
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in  contact  with  it.    A.  can  not  be  held  for  the  trespass  in 
the  one  case,  nor  for  the  injury  in*  the  other." 

Mercer,  J.,  in  Oil  Creek,  etc.,  R.  W.  Co.  v.  Keighron, 
74  Pa.  St.  320,  said:  "Natural  and  proximate  cause," 
"I  understand  to  be,  that  the  cause  alleged  produced 
the  injury  complained  of,  without  any  other  cause 
intervening." 

In  Carter  v.  Towns,  103  Mass.  507,  gun  powder  had 
been  sold  to  a  boy,  and  subsequently  came  under  the  con- 
trol of  adults,  who  permitted  the  boy  to  fire  it  off.  For 
the  injury  resulting  to  the  boy  from  the  explosion  of 
the  powder,  it  was  held  that  the  merchant  was  not  liable 
because  of  the  intervening  negligence  of  the  adults  in  so 
permitting  the  use  of  the  powder.  The  rule  that  an  in- 
tervening responsible  agent  cuts  off  the  line  of  causation 
from  the  original  negligence  has  been  many  times  rec- 
ognized by  this  court,  New  York,  etc.,  R.  R.  Co.  v. 
Perriguey,  138  Ind.  414,  and  cases  there  cited, 
and  this  is  not  questioned  by  the  learned  counsel  for 
appellant;  therefore,  if  we  may  indulge  the  ordinary 
presumptions  against  the  pleading  under  consideration, 
in  the  absence  of  any  allegation  as  to  the  agency  neces- 
sary to  have  intervened,  we  will  presume  that  it  was  a 
responsible  agent.  The  presumption  most  favorable  to 
appellee  must  be  indulged,  and  that  is  that  the  inter- 
vening agency  was  the  appellant's  own  act  in  carrying  a 
lighted  lamp,  which  caused  the  explosion.  Leaving  out 
of  view  the  doctrine  of  contributory  negligence,  the  skill 
of  the  appellant  in  the  business  of  plumbing  and  his 
acquaintance,  necessarily,  with  the  explosive  character 
of  natural  gas,  gives  emphasis  to  his  responsibility  for 
the  explosion,  in  the  introduction  of  some  intervening 
agency.  See  BarUett  v.  Boston  Qas  Light  Co.,  117  Mass. 
533;  Fitzgerald  v.  Connecticut  River,  etc.,  Co.,  155  Mass. 
155. 
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The  complaint  was  insufficient,  and  the  circuit  court 
committed  no  error  in  sustaining  the  appellee's  demurrer. 
The  judgment  is  affirmed. 
Filed  .May  29, 1894;  petition  for  a  rehearing  overrated  Feb.  8, 1895. 
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m  «nS|    Smith  et  al.  v.  The  State,   ex  kbl.1  Hamill,  Prose- 
cuting Attorney. 

Sufbsme  Coubt  Practice. — Failure  to  Make  Marginal  Notes. — Dimtotal 
of  Appeal. — Where,  pending  a  motion  to  diamiae  an  appeal  for  fail- 
are  to  make  marginal  notes  on  the  transcript  and  bill  of  exceptions, 
the  appellant  obtains  leave  to,  and  does,  make  proper  marginal 
notes  to  the  satisfaction  of  the  court,  the  appeal  will  not  be  dis- 

From  the  Vigo  Circuit  Court. 

W.  Mack  and  R.  G.  Smith,  for  appellants. 

Q.  A.  Knight  aud  M.  C.  Hamill,  for  appellee. 

Howard,  C.  J. — The  appellee  filed  in  this  court  a  .pe- 
tition to  dismiss  the  appeal  herein  for  the  reason  follow- 
ing, to  wit: 

"Because  of  the  failure  of  appellants  to  comply  with 
rule  31  of  this  court,  in  this,  to  wit:  That  no  marginal 
notes  are  placed  on  the  transcript,  in  their  appropriate 
places,  indicating  the  pleadings,  exhibits,  orders  of  the 
court,  bills  of  exceptions,  and  names  of  witnesses;  nor 
are  there  any  marginal  notes  of  motions,  and  rulings  of 
the  court." 

Rule  31  of  this  court  is  as  follows: 

"XXXI.  The  appellant  shall  cause  the  transcript 
to  be  paged  and  the  lines  of  each  page  to  be  numbered. 
He  shall  also  cause  marginal  notes  to  be  placed  on  the 
transcript  in  their  appropriate  places,  indicating  the  sev- 
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eral  parts  of  the  pleadings  in  the  cause,  the  exhibits,  if 
any,  the  orders  of  court,  and  the  bills  of  exceptions. 
Where  the  evidence  is  set  out  by  deposition  or  otherwise, 
the  names  of  the  witnesses  shall  be  stated  on  themargin. 
The  appellant  shall  also  note  on  the  margin  all  motions 
and  rulings  thereon,  and  he  shall  also  note  the  instruc- 
tions given  and  refused  in  all  cases  where  questions  are 
made  thereon." 

By  the  statute  organizing  this  court,  section  1326,  R. 
S.  1894  (section  1302,  R.  S.  1881),  authority  is  given  to 
"establish  modes  of  practice  which  may  be  necessary  in 
the  exercise  of  its  authority,  and  to  make  regulations  re- 
specting the  same,  and  cause  them  to  be  printed." 

By  section  1375,  R.  S.  1894  (section  1323,  R.  S.  1881), 
similar  authority  is  given  to  the  circuit  courts. 

But  it  was  not  necessary  that  the  Legislature  should 
grant  such  authority.  The  power  of  a  court  to  frame 
rules  for  the  proper  conduct  of  its  business  is  an  inher- 
ent one,  at  least  so  far  as  concerns  the  mode  of  conduct- 
ing the  affairs  of  the  court.  Such  rules  have  the  force 
and  effect  of  rules  of  law;  and,  consequently,  parties  and 
counsel  must  obey  them.  They  are  not  merely  directory, 
and  may  not  be  ignored  or  disregarded.  It  is  not  only 
the  right,  but  the  duty,  of  the  court  to  enforce  them. 

Rules  of  court  are  made  for  the  orderly  and  expedi- 
tious conduct  of  business,  and  to  secure  the  rights  of  the 
parties  as  well  as  the  convenience  of  the  court.  Parties 
have  a  right  to  expect  the  court  to  enforce  its  rules.  It 
may  happen,  of  course,  as  it  does  in  all  cases  where 
general  rules  prevail,  that  peculiar  circumstances  will 
take  a  case  out  of  the  operation  of  the  rules.  Of  this  the 
court  must  judge,  but  no  rule  should  be  suspended  with- 
out sufficient  cause  shown.  Elliott  App.  Proced.,  sec- 
tion 7,  and  notes. 

In  Martin,  Sr.,  v.  Martin,  74  Ind.  207,  it  is  held  that 
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the  rules  of  court  practice  are  a  part  of  the  law  of  the 
land,  and  that  their  reasonableness  is  justified  by  ex- 
perience. 

Rule  thirty-one  of  this  court  is  designed  both  for  the 
use  of  the  appellee,  to  enable  him,  by  a  close  examina- 
tion of  the  record,  to  discover  whether  the  errors  assigned 
are  well  founded,  and  particularly  not  only  to  direct  the 
attention  of  the  court  immediately  to  the  errors  alleged 
to  exist,  but  also  to  enable  the  court  to  inspect  the  whole 
record  with  accuracy  and  expedition,  so  as  to  learn  what 
may  sustain  the  judgment  below  as  well  as  what  may  tend 
to  its  overthrow. 

To  avoid  the  danger  of  overlooking  any  item  of 
importance,  the  marginal  notes  are  of  the  utmost  con- 
sequence. They  serve  the  purpose  of  a  table  of  con- 
tents, an  index,  or  a  digest  of  the  record;  and  though  on 
first  reading  they  may  not  be  used,  yet  in  the  numerous 
references  that  must  thereafter  be  made  to  the  record 
the  marginal  notes  are  most  necessary,  not  only  to  save 
the  time  of  the  court  but  also  to  secure  accuracy  of  ex- 
amination. No  record  is  properly  prepared  until  the 
marginal  references  are  carefully  entered.  As  well  pub- 
lish a  book  of  references  without  index  or  alphabeti- 
cal arrangement.  In  the  case  of  bills  of  exceptions  it 
may  be  stated  in  addition  that  it  is  not  enough  to  write 
upon  the  margin  "bill  of  exceptions,"  but  the  particu- 
lar parts  of  the  bill  should  be  pointed  out  in  the  marginal 
notes.  Not  only  should  such  marginal  notes  be  entered, 
as  required  by  rule  thirty-one,  but  the  briefs  should 
make  references  to  the  page  and  line  of  the  transcript 
wherever  the  record  is  involved  in  the  statement  or  ar- 
gument of  the  case,  as  required  by  rule  twenty-six. 

It  would  seem  that  counsel  should  themselves  be  suf- 
ficiently aware  of  how  important  it  is  to  the  interests  of 
their  clients  that  a  well  prepared  transcript  of  the  record 
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should  be  brought  to  this  court,  and  also  that  well  ar- 
ranged and  well  condensed  briefs,  making  careful  and 
exact  references  to  the  record  and  to  the  authorities, 
should  be  filed  in  the  appeal.  The  enforcement  of  the 
rules  concerns  not  only  the  convenience  of  the  court  but 
also  the  interests  of  counsel  and  their  clients. 

The  violation  of  rule  thirty-one  by  the  appellant  in 
this  case  fully  authorized  the  granting  of  the  motion  to- 
dismiss  the  appeal.  Pending  the  consideration  of  the 
question,  however,  the  appellant  asked  and  obtained 
leave  to  complete  the  record  by  the  entry  of  proper  mar- 
ginal notes  and  references.  This  having  now  been  done 
to  the  satisfaction  of  the  court,  the  motion  to  dismiss  the 
appeal  is  overruled. 

Filed  March  7,  1894. 


Smith  bt  al.  v.  State,  ex  rel.  Hamill,  Prosecuting 
Attorney. 

Action. —  Whett  Brovght, — Information. — Beat  Property.— A  proceed- 
ing on  an  information  in  the  nature  of  a  quo  warranto,  filed  by  the 
prosecuting  attorney,  is  not  affected  by  section  308,  R.  S.  1694,  re- 
lating to  actions  affecting  real  property. 

Pleading.— Complaint. — luformn Hon . — Quo  Warranto . — Corporation . — 
In  an  action  by  information  in  the  nature  of  a  quo  warranto,  against 
persons  acting  within  this  State  as  a  corporation  without  being  le- 
gally incorporated,  the  complaint  sufficiently  shows  them  to  be  act- 
ing as  each  within  the  State,  which  avers  "that  the  defendants,  with- 
out having  been  incorporated,  are,  and  have  been,  since  the  6th  day 
of  December,  1892,  usurping  the  franchise  of  being  a  corporation 
under  and  by  the  name  of  the  Brazil  Electric  Street  Railway  Com- 
pany, and  by  that  name  of  pleading,  and  being  impleaded,  an- 
swered and  being  answered  in  the  Clay  Circuit  Court  of  Indiana, 
contracting  and  being  contracted  with,  and  of  attempting  to  acquire, 
hold,  and  use  certain  streets  in  the  city  of  Brazil,  Clay  county,  In- 
diana, for  the  purpose  of  constructing,  maintaining  and  operating 
a  street  railway  therein  and  thereover." 
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Practice. — Pleadings  and  Papers  Stricken  Out. — How  Made  Part  of  Rec- 
ord.— Pleadings  and  other  papers  stricken  oat  can  only  become  or 
be  made  a  part  ol  the  record  by  bill  of  exceptions. 

Same. — Mution  for  Judgment. — General  Finding. — A  general  finding,  or 
what  amounts  to  the  same,  can  not  form  the  basis  for  a  motion  for 
judgment  in  favor  of  either  party. 

Save. — Motion  In  Arrest  oj  Judgment.—  When  Unavailing. — A  motion  in 
arrest  of  judgment  is  unavailing  unless  made  before  the  rendition 
of  the  judgment. 

Bill  of  Exceptions. — Time  of  Filing.—  When  Prevents  no  Question.— 
Record.— Where  time  is  given  in  which  to  file  a  bill  of  exceptions, 
and  it  is  not  filed  within  such  time,  it  does  not  become  a  part  of  the 
record,  and  presents  no  question  on  appeal. 

Supreme  Court  Practice.— Argument. — Brief. — It  is  no  argument  to 
make  a  naked  assertion  that  counsel  think  the  ruling  in  question 
was  wrong. 

Samb.—  When  Special  Finding  Will  be  Regarded  as  a  General  One.— 
When  No  Question  as  to  Conclusions  of  Lavi  is  Presented.— Where 
neither  the  special  finding  of  facts  nor  the  conclusions  of  law  were 
signed  by  the  trial  judge,  and  were  not  embodied  in  a  bill  of  excep- 
tions, nor  made  a  part  of  the  record  by  order  of  the  court,  it  can  only 
be  regarded  as  a  general  finding,  and  no  question  can  be  presented 
to  the  appellate  tribunal  on  a  conclusion  of  law  stated. 

From  the  Vigo  Circuit  Court. 

W.  Mack  and  R.  6.  Smith,  for  appellants. 

G.  A.  Knight  and  M.  C.  Hamill,  for  appellee. 

McCabe,  C.  J. — The  appellee,  on  the  relation  of  the 
prosecuting  attorney,  commenced  this  proceeding  by  fil- 
ing an  information  in  the  nature  of  a  quo  warranto  under 
the  third  subdivision  of  section  1145,  1  Burns  R.  8. 
1894  (R.  S.  1881,  section  1131),  charging  the  appellants 
with  acting  as  a  corporation  under  the  name  of  the  Bra- 
zil Electric  Street  Railway  Company,  without  being  le- 
gally incorporated. 

Upon  the  issues  formed ,  there  was  a  trial  by  the  court, 
resulting  in  what  the  appellants  ca.ll  a  special  finding  of 
the  facts,  upon  which  conclusions  of  law  are  stated. 
There  was  a  judgment  of  ouster  enjoining  them  from  so 
acting  in  the  future. 
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The  errors  assigned  here  call  in  question  the  jurisdic- 
tion of  the  court  over  the  subject  of  the  action,  the  court's 
action  in  overruling  a  demurrer  to  each  of  the  two  para- 
graphs of  the  information,  in  striking  out  appellants' 
answer  in  abatement,  in  permitting  appellee  to  withdraw 
its  motion  for  judgment  on  the  state  of  the  pleadings,  in 
its  conclusions  of  law,  in  overruling  appellants'  motion 
for  judgment  in  their  behalf  upon  the  findings,  in  over- 
ruling the  appellants'  motion  for  a  new  trial,  in  over- 
ruling appellants'  motion  in  arrest  of  judgment,  and  in 
overruling  appellants'  objection  to  the  judgment. 

At  the  threshold  of  the  case  we  are  met  with  a  motion 
by  appellants,  supported  by  the  affidavit  of  one  of  them, 
setting  forth  a  great  variety  and  circumlocution  of  facts, 
arguments  and  persuasions,  some  of  which  impute  bad 
faith  to  the  prosecuting  attorney  in  instituting  the  suit,  and 
many  of  which  might  have  had  more  or  less  bearing  on 
the  trial  of  the  cause  in  the  court  below,  but  none  of 
them  had  any  bearing  on  the  jurisdiction  of  the  trial 
court;  and  on  account  of  fraud  practiced  in  persons  not 
parties  to  this  suit,  and  on  account  of  all  these  matters,  this 
court  is  asked  to  reverse  the  judgment  of  the  trial  court 
on  the  alleged  ground  that  these  facts  show  that  the  trial 
court  had  no  jurisdiction.  Fraud  in  the  conduct  of  the 
prosecuting  attorney  and  his  assistant  in  the  institution 
and  prosecution  of  the  suit,  it  is  claimed,  affected  the 
jurisdiction  of  the  trial  court.  It  may  not  be  improper 
to  observe  that  the  charges  of  bad  faith  and  fraud  in  the 
institution  and  prosecution  of  the  suit  are  overwhelm- 
ingly contradicted  by  numerous  counter-affidavits  filed 
here.  It  is  not  claimed  by  appellants  that  the  contro- 
versy is  not  a  real  one,  and  is  a  mere  fiction.  It  has 
been  held  that  where  the  suit  in  the  trial  court  was  a 
mere  fiction  and  not  a  real  controversy,  but  was  insti- 
tuted for  the  mere  purpose  of  getting  the  opinion  of  the 
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court  on  a  point  of  law,  that  this  court  will,  -when  it  so 
appears  by  the  admission  of  the  parties,  dismiss  the  ap- 
peal. Smith  v.  Junction  Railway  Co.,  29  Ind.  546;  Brew- 
ington  v.  Lowe,  1  Ind.  21;  Hotchkias  v.  Jones,  4l  Ind.  260. 

Counsel  have  cited  no  authority  justifying  a  reversal 
of  a  judgment  in  this  court  on  ex  parte  affidavits  regard- 
less and  independent  of  the  assignment  of  errors,  and 
we  know  of  no  such  authority.  On  the  contrary,  it  has 
been  recently  held  by  this  court  that  on  an  appeal  to  a 
court  for  the  correction  of  errors  of  law,  nothing  can  be 
considered  on  such  appeal  for  the  purpose  of  reversal, 
but  those  matters  of  error  presented  by  the  assignment 
of  errors,  and  only  in  matters  of  law  exclusively.  Voor- 
hees  v.  Indianapolis  Car  and  Mfg.  Co.,  140  Ind.  220. 

The  first  specification  of  error  is  urged  on  the  ground 
that  the  Vigo  Circuit  Court  had  no  jurisdiction  of  the 
subject-matter  of  the  action ,  that  being  one  of  the  grounds- 
of  the  demurrer  to  the  complaint. 

It  is  contended  that  the  action  as  to  venue  and  jurisdic- 
tion is  governed  by  section  308, 1  Burns  R.  S.  1894  ( R.  S. 
1881 ,  section  307 ) ;  and  it  is  further  contended  that  it  ap- 
pears that  the  usurping  corporation  had  a  freehold  in- 
terest in  the  streets  of  Brazil,  and  that  being  in  Clay- 
county  the  Vigo  Circuit  Court  had  no  jurisdiction  of  the 
subject-matter  under  the  section  of  the  statute  cited. 
That  section,  it  is  true,  provides  that  actions  to  recover 
possession,  for  partition,  and  for  the  foreclosure  of  a 
mortgage  of  real  property  must  be  commenced  in  the 
county  where  the  subject  of  the  action  or  some  part  thereof 
is  situate.  But  this  was  not  an  action  for  either  of  those 
purposes,  but,  as  before  observed,  it  was  a  proceeding  on 
an  information  filed  by  the  prosecuting. attorney  in  the 
nature  of  a  quo  ivarranto.  It  did  not  involve  any  of  the 
subjects  specified  in  the  section  quoted. 
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No  question  of  jurisdiction  was  presented  by  that  spec- 
ification in  the  demurrer. 

The  objection  urged  against  the  sufficiency  of  the  facts 
stated  in  the  information  is  that  it  does  not  charge  suffi- 
ciently that  the  appellants  were  acting  as  a  corporation, 
and  further  that  it  does  not  charge  that  they  were  acting 
as  such  within  this  State.  The  statute  provides  that: 
"An  information  may  be  filed  against  any  person  or 
corporation  in  the  following  cases:     •••••• 

"Third.  Where  any  association  or  number  of  persons 
shall  act,  within  this  State,  as  a  corporation,  without  be- 
ing legally  incorporated." 

The  first  paragraph  of  the  information  states  "that  the 
•  *  defendants,  without  having  been  incorporated, 
are,  and  have  been  since  the  6th  day  of  December,  1892, 
usurping  the  franchise  of  being  a  corporation  under  and 
by  the  name  of  the  Brazil  Electric  Street  Railway  Com- 
pany, and  by  that  name  of  pleading  and  being  im- 
pleaded, answering  and  being  answered  in  the  Clay  Cir- 
cuit Court  of  Indiana,  contracting  and  being  contracted 
with,  and  of  attempting  to  acquire,  hold  and  use  certain 
streets  in  the  city  of  Brazil,  Clay  county,  Indiana,  for 
the  purpose  of  constructing,  maintaining  and  operating 
a  street  railway  therein  and  thereover." 

We  think  this  was  a  sufficient  statement  that  the  ap- 
pellants were  acting  as  a  corporation  without  being  in- 
corporated, and  that  they  so  acted  within  the  State  of 
Indiana.  See  Mud  Creek,  etc.,  Co.  v.  State,  ex  ret.,  43  Ind. 
236;  State,  ex  rel.,v.  Kingan,  51  Ind.  142;  Board,  etc.,  v. 
Hall,  70  Ind.  469;  2  Waterman  Corp.,  section  385,  p. 
762. 

The  second  paragraph  stated  the  same  causes  foroust- 
ing  the  would-be  corporation  that  were  stated  in  the  first 
paragraph,  and  added  thereto  other  supposed  causes. 

This  made  the  paragraph  sufficient  to  withstand  the 
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demurrer  for  want  of  sufficient  facta,  whether  the  addi- 
tional causes  were  sufficient  or  not. 

The  next  specification  of  error  urged  is,  the  action  of 
the  trial  court  in  striking  out  appellants'  answer  in 
abatement.  Pleadings  and  other  papers  that  are  stricken 
out  can  only  become,  or  be  made,  a  part  of  the  record  by 
bill  of  exceptions.  Carrothers  v.  Carrothera,  107  Ind. 
530;  Stott  v.  Smith,  70  Ind.  298;  Berlin  v.  Oglesbee,  65 
Ind.  308;  Hill  v.  Jamieson,  16  Ind.  125;  Ammerman  v. 
Crosby,  26  Ind.  451;  Schmidt  v.  Colley,  29  Ind.  120;  Scott 
v.  Board,  etc.,  101  Ind.  42. 

When  the  motion  to  strike  out  the  answer  in  abate- 
ment was  sustained,  the  court  gave  the  appellants  twenty 
days  in  which  to  file  their  bill  of  exceptions  to  the  ruling. 
That  was  on  the  29th  day  of  June,  1893.  The  bill  of  excep- 
tions making  the  motion,  ruling  thereon  and  answer 
stricken  out,  a  part  of  the  record  was  not  filed  until  Sep- 
tember 19,  1893,  which  was  too  late,  and  the  same  is 
therefore  no  part  of  the  record,  and  hence  no  question  is 
presented  as  to  such  ruling.  See  authorities  cited  last 
above,  and  Alcorn  v.  Morgan,  77  Ind.  184;  Ouirl  v.  Gil- 
lett,  124  Ind.  501;  Hyland  v.  Brazil,  etc.,Co.,  128  Ind. 
335. 

The  4th  specification  of  error  on  the  ruling  in  permit- 
ting the  appellee  to  withdraw  its  motion  for  judgment  on 
the  state  of  the  pleadings,  if  it  otherwise  had  any  merit 
in  it,  has  been  waived  by  failing  to  discuss  it  in  appel- 
lants' brief.  The  only  attempt  at  discussing  the  ques- 
tion thus  raised  is  the  following  language  in  the  brief  of 
appellants'  learned  counsel,  to  wit:  "We  think  the 
cause  was  submitted  and  could  not  be  withdrawn  per- 
emptorily." 

This  is  not  a  compliance  with  the  rule  requiring  a 
brief  or  the  error,  or  errors  assigned  will   be   deemed 
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waived.  Elliott  App.  Proced.,  Bections  444,  445,  and 
decisions  of  this  court  there  cited.  ■ 

In  the  latter  section  it  is  said:  "It  is  not  enough  to 
assert  in  general  terms  that  a  ruling  of  the  trial  court  ia 
wrong;  a  fair  effort  must  be  made  to  prove  that  it  is 
wrong,  or  the  point  will  not  be  considered  as  having 
been  made.  Counsel  can  not  make  a  point  in  an  appel- 
late tribunal  by  a  naked  general  assertion,  for  such  an 
assertion  will  not  be  heeded.  Even  if  counsel  do  not 
succeed  in  convincing  the  higher  court  that  the  trial 
court  erred,  they  will,  nevertheless,  gain  something  which 
would  otherwise  be  lost,  by  an  effort  to  do  bo,  inasmuch 
as  they  will  secure  notice  of  the  point  stated,  unless,  in- 
deed, it  is  wholly  without  merit.  But,  in  order  to  se- 
cure so  much  as  notice  of  the  point  stated,  they  must 
support  it  by  a  fair  effort,  adducing  arguments,  and,  if 
they  can,  citing  authorities." 

It  is  no  argument  to  make  the  naked  assertion  that 
counsel  think  the  ruling  in  question  was  wrong. 

The  next  specification  of  error,  that  the  court  erred  in 
its  conclusions  of  law,  is  also  unavailing.  Neither  the 
special  finding  of  facts  nor  the  conclusions  of  law  were 
signed  by  the  judge  of  the  trial  court,  nor  were  they  em- 
bodied in  a  bfll  of  exceptions,  nor  made  a  part  of  the 
record  by  order  of  the  court.  It  ia  the  settled  law  that 
.  such  a  finding  can  only  he  regarded  as  a  general  finding, 
and  no  question  can  be  presented  to  this  court  on  the 
conclusions  of  law  stated.  Service  v.  Qambrel,  110  Ind. 
349;  Cornwll  v.  Clifford,  45  Ind.  392;  Roberta  v.  Smith, 
34  Ind.  550. 

The  next  specification  of  error  predicated  on  the  rul- 
ing, denying  appellants'  motion  for  judgment  in  their 
favor  on  the  special  finding,  does  not  present  the  ques- 
tion sought  to  be  raised  thereby.  We  have  just  seen 
that  there  was  nothing  but  a  general  finding,  and  a  gen- 
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eral  finding,  either  way,  can  not  form  the  basin  for  a 
motion  for  judgment  in  favor  of  the  opposite  party.  Be- 
sides, the  motion  came  too  late.  The  court  rendered  the 
judgment  on  July  8,  1893,  and  the  motion  was  not  made 
until  the  3d  day  of  the  adjourned  term,  which  was  July 
26,  1893. 

The  next  specification  of  error,  based  on  the  ruling 
denying  appellants'  motion  in  arrest  of  judgment,  is 
also  unavailing  because  the  motion  was  not  made  until 
after  the  judgment  had  been  rendered.  Such  motions 
are  unavailing  unless  made  before  the  rendition  of  the 
judgment.  Hilligoes  v.  Pittsburgh,  etc.,  R.  R.  Co.,  40 
Ind.  112;  Srownlee,  Admr.,  v.  Hare,  64  Ind.  311;  Potter 
v.  McCormack,  127  Ind.  439. 

The  action  of  the  court  in  overruling  appellants'  mo- 
tion for  a  new  trial  is  the  basis  of  another  of  the  specifi- 
cations of  error.  The  only  attempt  at  discussing  this 
alleged  error  is  the  following  language  in  appellants' 
brief:  "We  ask  the  court  to  examine  the  evidence  con- 
cerning the  stock  subscription." 

This  was  a  waiver  of  the  error,  if  any  there  was,  in  the 
ruling. 

The  next,  and  last,  specification  of  error,  based  on  the 
action  of  the  trial  court  in  "overruling  appellants'  ob- 
jection to  the  judgment  for  the  reason  that  appellants' 
legal  status  as  a  corporation  de  facto  was  affected  there- 
by," is  not  even  mentioned  or  alluded  to  in  the  brief  of 
appellants'  learned  counsel. 

The  probable  reason  for  this  silence  is  that  the  learned 
counsel  came  to  the  conclusion  that  the  statute  provid- 
ing that  '  'the  court  shall  give  judgment  of  ouster  against 
the  defendant,  •  •  •  and,  in  cases  of  corporations, 
that  the  same  shall  be  dissolved)"  (1  Burns  R.  S.  1894, 
section  1155,  R.  S.  1881,  section  1141),  made  it  impos- 
sible to  so  frame  a  judgment  in  such  case  without  affect- 
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iug  the  de  facto  corporate  existence  of  appellants  to  some 
extent.     At  ell  events,  the  error,  if  any,  is  waived  by 
appellants'  failure  to  discuss  it. 
Judgment  affirmed. 
filed  Feb.  20, 1896. 


No.  17,124. 
Smith  v.  Wood. 


Supreme  Conor  Practice. — General  Exception  to  Judgment.  —  Weight 
of  Evidence. — .Vein  Trial. — Where  the  assignment  ol  error  in  the 
Supreme  Court  presents  but  a  general  exception  to  the  judgment  of 
the  trial  court,  no  inquiry  into  the  weight  of  the  evidence  can  be 
made,  lor  the  basis  ot  auch  inquiry  must  be  a  motion  for  a  new  trial. 

From  the  Marion  Superior  Court. 
W.  N.  Pickerill,  for  appellant. 

S.  N.  Chambers,  S.  0.  Pickens  and  C.  W.  Moores,  for 
appellee. 

Hackney,  J. — The  above  named  appellant  and  appel- 
lee had  engaged  in  business  as  partners  and  a  receiver 
had  been  appointed  for  the  firm  by  the  Marion  Superior 
Court  in  a  suit  entitled  as  above.  Pending  the  receiver- 
ship a  claim  for  $10,151.20  was  allowed  by  said  court  in 
favor  of  the  Capital  National  Bank  as  a  preferred  claim 
and  upon  the  presumption  that  the  same  was  secured  by 
chattel  mortgage.  Later,  and  during  the  pendency  of 
said  receivership,  Rheitman  &  Schulte,  general  creditors 
of  said  firm,  holding  a  claim  for  $5,001.86,  filed  in  said 
entitled  cause  in  said  court  an  intervening  petition  set- 
ting up  certain  facts  upon  which  they  claimed  that  the 
chattel  mortgage  to  the  Capital  National  Bank  was  exe- 
cuted prior  to  the  date  Bhown  upon  its  face,  and  that  it 
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bad  not  been  recorded  within  ten  days  of  the  true  date 
of  its  execution,  and  was,  therefore,  void  as  to  other 
creditors  and  entitled  to  no  preference. 

Motions  and  demurrers  were  addressed  to  said  petition, 
which  were  overruled  and  a  trial  had  upon  the  issue  ten- 
dered by  said  petition,  which  trial  resulted  in  a  rinding 
and  judgment  in  favor  of  the  Capital  National  Bank,  that 
said  chattel  mortgage  was  duly  and  validly  executed  on 
the  day  of  its  date  and  constituted  a  preference  in  favor 
of  said  bank.  To  said  finding  and  judgment,  said  Rheit- 
man  &  Schulte  and  said  receiver  excepted,  and  sixty 
days  were  given  to  file  bills  of  exceptions.  Within  the 
time  allowed  a  bill  of  exceptions  was  filed  making  the 
evidence  a  part  of  the  record. 

From  this  judgment  of  the  Marion  Superior  Court, 
rendered  in  special  term,  said  Rheitman  &  Schulte  and 
said  receiver  appealed  to  the  general  term  assigning  as 
error  in  said  court  the  action  of  the  "special  term  in  al- 
lowing the  claim  of  the  Capital  National  Bank  in  the 
sum  of  $10,151.20  as  a  preferred  claim,  and  ordering  the 
same  paid  out  of  the  funds  in  the  hands  of  the  receiver. ' ' 

The  general  term  affirmed  the  judgment  of  the  special 
term,  from  which  affirmance  this  appeal  is  prosecuted 
by  said  Rheitman  &  Schulte  and  said  receiver  and  the 
only  error  assigned  i3  "the  action  of  the  superior  court 
of  Marion  county,  Indiana,  in  general  term  in  affirming 
the  judgment  of  the  special  term  of  said  court  upon  the 
intervening  petition  of  said  Rheitman  &  Schulte." 

Upon  the  argument  of  counsel  for  the  appellants,  we 
are  asked  to  weigh  the  evidence  and  consider,  in  connec- 
tion therewith,  the  implied  admission  of  the  Capital  Na- 
tional Bank  in  its  demurrer  to  the  intervening  petition 
and  to  conclude  that  the  finding  and  judgment  of  the 
special  term  were  erroneous  and  that  they  should  have 
been  reversed  in  general  term. 
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It  will  be  observed  that  the  trial  court  had  no  oppor- 
tunity upon  motion  for  a  new  trial,  motion  to  modify  its 
judgment,  or  other  proceeding,  to  correct  ita  error  if  any 
had  been  committed.  It  will  be  observed  also  that  the 
assignment  of  error  made  in  this  court  presents  but  a 
general  exception  to  the  judgment  of  the  trial  court. 

While  the  attack  upon  the  validity  of  the  mortgage, 
and  upon  the  prior  judgment  allowing  the  claim  of  the 
Capital  National  Bank  was  informal,  and  by  a  petition 
filed  in  the  cause  in  which  the  receiver  was  appointed, 
we  know  of  no  rule  of  practice  under  which  the  general 
assignment  of  error  made  in  this  court  can  be  justified. 

In  Hormann  v.  Hartmetz,  128  Ind.  353,  it  was  said: 
"Objections  to  a  judgment,  or  decree,  can  not  be  suc- 
cessfully made,  for  the  first  time,  on  appeal.  The  ground 
work  must  invariably  be  laid  in  the  trial  court  by  specific 
objections  presented  by  a  motion  to  modify,  or  in  some 
other  appropriate  method.  It  is  a  principle  of  proced- 
ure, of  wide  sweep,  that  specific  objections  must  be  pre- 
sented to  the  trial  court,  and  so  presented  as  to  direct  at- 
tention to  the  defects,  or  errors,  and  enable  the  trial 
court  to  review  them,  and,  if  need  be,  to  correct  them." 
Many  cases  are  cited  in  support  of  the  conclusions 
stated,  and  many  more  might  be  cited.  If  the  general 
assignment  of  error  made  in  this  case  would  permit  an 
inquiry  into  the  weight  of  the  evidence,  we  are  unable  to 
observe  why  a  motion  for  a  new  trial  would  even  be 
necessary  to  bring  in  review  questions  upon  the  evidence 
or  why  any  question  that  might  be  possible  in  a  case 
could  not  be  made  by  the  general  assignment  that  the 
trial  court  erred  in  its  judgment. 

There  being  no  error  in  the  record  the  judgment  of 
the  superior  court  in  general  term  is  affirmed. 

Filed  Jan.  31,  1896. 
Vol.  140—23 
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Suprkme  Court. — Jurisdiction,  Limited  to  Errors  of  Law. — Errors  of 
Fact,  Trial  Court  Corrects. — The  jurisdiction  of  the  Supreme  Court, 
on  an  appeal,  is  limited  to  errors  of  law  only,  and  it  has  no  juris- 
diction to  pass  upon  errors  of  fact.  The  correction  of  errors  of  fact 
into  which  a  jury  may  fall  belongs  exclusively  to  the  trial  court. 
The  Supreme  Court  can  not  retry  questions  of  facta. 

Same. — No  Evidence  to  Support  Verdict,  Error  of  Lavs,  Review. — If  there 
be.no  evidence  to  support  the  verdict  or  finding,  or  if  there  be  no 
evidence  to  support  any  fact  essential  to  the  support  of  the  verdict 
or  finding,  such  verdict  or  finding  is  an  error  of  law  which  may  be 
reviewed  or  corrected  on  appeal. 

New  Trial. —  Verdict  Against  Preponderance  of  Evidence. —  Duty  of 
Court.— Review  in  Supreme  Court.— It  the  jury  find  against  the  clear 
preponderance  of  the  evidence,  even  in  a  case  of  conflict,  that  con- 
stitutes an  error  of  fact,  and  not  of  law ;  and  it  is  the  duty  of  the  trial 
court  to  correct  such  error  by  granting  a  new  trial  on  the  ground 
that  the  verdict  is  not  sustained  by  sufficient  evidence.  In  such 
a  case  the  Supreme  Court  has  no  power  to  review  such  acts. 

SiHE. —  When  Trial  Court  Should  Grant.— Power  of  Supreme  Court. — 
If  the  trial  court  make  a  mistake  of  law  against  a  party,  which 
is  materially  prejudicial  or  harmful  to  his  rights,  it  is  the  doty 
of  the  trial  court  to  grant  him  a  new  trial,  and  if  it  refuse  to  do 
so  the  Supreme  Court  can,  for  the  error  of  law,  reverse  the  case  and 
order  a  new  trial,  for  in  such  an  instance  he  has  not  had  one  fair 
trial  allowed  him  by  the  law. 

Witness. —  Weight  of  Testimony,  Duty  of  Jury  in  Considering.— It  is 
the  duty  of  the  jurors,  in  determining  the  weight  to  be  given  to  the 
testimony  of  a  witness,  to  consider  his  interest  or  lack  of  interest 
in  the  case,  his  manner  on  the  witness  stand,  the  probability  or  im- 
probability of  his  testimony,  with  all  the  circumstances  in  evidence 
which  may  aid  them  in  weighing  his  testimony. 

Evidence.  — Court  DecideB  what  Admissible. — Jury  Must  Consider  oD 
Admitted. —  Weight. — The  court  decides  as  a  matter  of  law  what  ifl 
proper  to  be  considered  by  the  jury  on  the  admission  of  each  item 
of  evidence  before  them,  and  the  jurors  can  not  decline  to  consider 
it,  even  in  a  criminal  case.  The  court  can  not  tell  them  how  much 
weight  they  ought  to  assign  to  the  evidence,  nor  to  any  part  of  it, 
bnt  it  is  not  error  tor  the  court  to  tell  them  that  they  can  not  law- 
fully escape  the  duty  of  considering  all  of  it. 
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Practice.— Instruction*,  Waiver  of  Bight  to  Complain  of  a*  Erroneous 
Instructions.— It,  upon  a  party's  request,  an  instruction  isgiven  that 
has  been  substantially  given  by  the  court  in  another  instruction,  be 
can  not  complain  of  the  instruction  that  was  given  by  the  court  on 
its  own  motion,  even  though  the  latter  be  erroneous. 

8ami.—  Qualifications  of  Juror,  How  Presented  on  Appeal.— II  a  juror 
be  disqualified  to  sit  on  a  jury,  the  question  of  his  disqualification 
can  be  presented  on  appeal  only  by  a  bill  of  exceptions.  It  can  not 
be  presented  by  recitals  in  the  motion  for  a  new  trial. 

8a  jib.  —  Objection  to  Testimony.— Offer  to  Prove  Certain  Fact,  Sow 
Question  Saved  for  on  Appeal. — An  objection  sustained  to  amere  offer 
to  prove  a  certain  fact  by  a  witness  then  on  the  witness  stand,  al- 
though an  exception  be  taken  to  the  ruling  of  the  court,  presents  no 
question  for  review  on  appeal  when  no  question  is  asked  such  wit- 
ness, or  objection  taken  and  sustained,  and  an  exception  taken  to 
the  ruling  of  the  court. 

Same. —  When  Evidence  Admissible. — When  evidence  offered  tends  to 
prove  a  fact  in  issue,  however  slight  that  tendency  may  be,  it  is  ad- 
missible, and  it  is  the  duty  of  the  court  to  admit  it. 

CbikikalLaw.— Homicide.— Sclf-Dcfense.— Both  Parties  in  the  Wrong. 
— Where  both  the  defendant  and  the  deceased  are  at  fault,  neither 
can  justify  the  taking  of  life  without  retreating.  A  defendant  who 
takes  another's  life  mast  himself  be  without  fault,  or  he  can  not  go 
acquit  upon  the  ground  of  self-defense. 

From  the  Allen  Circuit  Court. 
H.  Colerick  and  J.  E.  K.  France,  for  appellant. 
A.  O.  Smith,  Attorney-General,  P.  B.  Colerick  and  /. 
M.  Robinson,  for  State. 

McCabe,  C.  J. — The  appellant,  on  a  trial  by  jury,  was 
found  guilty  of  the  crime  of  voluntary  manslaughter  in 
the  killing  of  one  Hugh  Crye,  on  an  indictment  charg- 
ing appellant  with  the  crime  of  murder  in  the  first  de- 
gree, who  fixed  his  punishment  at  fifteen  years  in  the 
State  prison. 

The  court  rendered  judgment  on  the  verdict  over  ap- 
pellant's motion  for  a  new  trial  and  in  arrest  of  judg- 
ment. These  rulings  are  assigned  as  the  only  error  com- 
plained of. 

The  learned  counsel  of  appellant  make  a  strong  ap- 
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peal  to  us,  as  has  often  before  been  made  to  this  court,  to 
overthrow  the  long-established  rule  that  this  court  will 
not  undertake  to  weigh  the  evidence  where  there  is  a 
conflict  and  where,  as  is  claimed  here,  that  the  prepon- 
derance thereof  is  against  the  finding  of  the  jury  and  ven- 
tures the  prediction  that  the  time  will  come  when  this 
court  will  overthrow  that  rule. 

It  must  be  confessed  that  the  rulings  of  this  court  on 
the  point  have  not  been  entirely  harmonious.  Out  of 
the  whole  number  of  cases,  amounting  to  about  150, 
there  have  been  the  following  cases  holding  that  this 
court,  in  extreme  cases,  can  and  will  reverse  the  judg- 
ment of  the  trial  court  on  the  weight  of  the  evidence. 
Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  25  Ind.  185;  Martin 
v.  State,  28  Ind.  310;  Batteraon  v.  State,  63  Ind.  531; 
Jeffereonville,  etc.,  R.  R.  Co.  v.  Bowen,  49  Ind.  154. 

And  Smith  v.  Kruger,  33  Ind.  86,  recognized  the  right 
of  this  court  to  reverse  on  the  weight  of  the  evidence, 
but  this  court  refused  to  reverse  because  it  could  not  say 
that  the  finding  was  against  the  weight  of  the  evidence. 
All  the  other  cases  in  this  court,  too  numerous  to  cite 
here,  and,  as  before  observed,  nearly  150  in  number, 
strongly  affirm  the  rule  that  this  court  can  not  reverse 
on  the  weight  of  the  evidence,  and  can  not  weigh  the 
evidence.  These  cases  will  be  found  scattered  all  through 
our  reports  down  to  the  present  time. 

In  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Hastelman,  65  Ind. 
73,  at  page  76,  this courtstrongly  criticised  Toledo,  etc.,  R. 
W.  Co.  v.  Goddard,  supra,  first  quoting  the  following  ex- 
tract from  that  case:  "We  do  not  ignore  the  rule  so  re- 
peatedly laid  down  by  this  court,  that  we  will  not  re- 
verse a  cause  upon  the  mere  weight  of  evidence.  The 
general  rule  is  that  if  there  is  evidence  from  which  the 
jury  might  reasonably  find  or  infer  a  fact,  and  they  find 
accordingly,  this  court  will  not  disturb  the  verdict  be- 
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cause  there  is  other  evidence  in  conflict  with  that  on 
which  the  finding  is  based.  But' where  the  evidence  in 
support  of  the  finding  is  clearly  and  overwhelmingly,  or 
conclusively  contradicted,  it  would  be  a  reproach  to  the 
law,  and  a  flagrant  outrage  upon  the  rights  of  parties  to 
refuse  to  disturb  the  verdict,  simply  because  it  had  been 
found  by  a  jury." 

The  criticism  then  proceeds:  "No  one  can  find  fault 
with  the  theory  of  the  rule  or  of  the  exception  thereto,  so 
clearly  stated  by  the  distinguished  judge,  who  wrote  the 
opinion  of  the  court,  from  which  the  extract  cited  was 
taken.  Practically,  however,  the  exception  to  the  rule 
can  not  be  safely  used.  For,  how  can  this  court  or  its 
judges  possibly  know,  that  the  evidence  in  support  of 
the  verdict  or  finding  has  been  'clearly  and  overwhelm- 
ingly, or  conclusively  contradicted?'  To  arrive  at  such 
a  conclusion,  must  we  not  weigh  the  evidence?  If  so, 
how  can  we,  as  an  appellate  court,  by  merely  reading  the 
written  evidence,  without  any  personal  knowledge  of  the 
intelligence  or  character  of  the  witnesses,  or  any  of  those 
living  indicia  before  us  by  which  men  ordinarily  judge 
of  the  truthfulness  and  credibility  of  evidence,  deter- 
mine that  the  evidence  in  support  of  the  verdict  or 
finding  has  been  'clearly  and  overwhelmingly,  or  con- 
clusively contradicted?'  We  know  of  no  rule  or  meas- 
ure by  which  an  appellate  court  can  be  safely  guided, 
when  it  undertakes  to  determine  such  a  question. 

"Whether  or  not  the  evidence  in  any  case  is  clear,  or 
overwhelming,  or  conclusive,  is  a  question  for  the  jury 
trying  the  cause,  and  the  judge  presiding  at  such  trial. 
When  a  jury  have  passed  upon  this  question,  and  re- 
turned their  verdict,,  and  when  the  court,  under  whose 
eye  and  within  whose  hearing  the  evidence  has  been  in- 
troduced and  the  cause  has  been  tried,  has  refused  to 
disturb  the  verdict  upon  the  weight  or  sufficiency  of  the 
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evidence,  we  are  clearly  of  the  opinion,  that  it  is  neither 
our  province,  nor  our  duty,  to  reverse  the  judgment  of  the 
trial  court  merely  because  it  may  seem  to  us,  from  our 
reading  of  the  record,  that  'the  evidence  in  support  of 
the  finding  is  clearly  and  overwhelmingly,  or  conclu- 
sively contradicted.' " 

The  reason  most  frequently  given  in  the  decisions  of 
this  court  for  the  rule  that  this  court  can  not  weigh  the 
evidence,  and  therefore  can  not  reverse  for  the  reason 
that  the  preponderance  of  the  evidence  seems  to  be 
against  the  finding  or  verdict,  is  that  the  opportunities 
and  means  of  the  court  and  jury  trying  the  cause  are  so 
vastly  superior  to  those  of  this  court,  they  being  able  to 
see  the  witnesses  face  to  face,  to  observe  their  conduct, 
appearance  and  demeanor  on  the  witness  stand,  and  thus 
judging  of  their  intelligence,  fairness  and  candor  and 
many  other  means  of  weighing  evidence  that  this  court 
can  not  have,  that  it  is  deemed  safer  to  leave  that  duty 
to  be  performed  exclusively  by  them.  But  the  sounder 
and  more  substantial  reason  is  that  the  Legislature  has 
expressly  limited  the  jurisdiction  of  this  court  on  appeal 
to  the  correction  of  errors  of  law. 

The  criminal  code  provides  that  "Upon  the  appeal, 
any  decision  of  the  court  or  intermediate  order  made  in 
the  progress  of  the  caae  may  be  reviewed."  1  Burns 
R.  S.  1894,  section  1954,  R.  S.  1881,  section  1881. 

But  the  criminal  code  makes  no  provision  for  an  as- 
signment of  errors.  This  court,  ever  since  the  enact- 
ment of  the  civil  and  criminal  codes,  in  1852,  which 
have  been  carried  forward  into  the  revision  of  1881,  a 
period  of  over  forty  years,  has  construed  the  criminal 
code  to  require  an  assignment  of  errors  the  same  as  in 
civil  cases.  Sturm  v.  State,  74  Ind.  278;  Dye  v.  State. 
130  Ind.  87. 

The  civil  code  provides  that  "No  pleadings  shall  be 
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required  in  the  Supreme  Court  upon  an  appeal,  but  a 
specific  assignment  of  all  errors  relied  upon  to  be  en- 
tered on  the  transcript  in  matters  of  law  only.  *  *" 
1  Burns  R.  S.  1894,  section  667,  R.  S.  1881,  section 
655. 

By  this  express  statutory  enactment,  our  jurisdiction 
in  the  consideration  of  questions  on  appeal  is  limited  to 
errors  of  law  only.  That  excludes  from  our  considera- 
tion on  appeal  errors  of  fact.  It  was  not  so  under  our 
former  practice.  The  code  of  1843  provided  that  in  as- 
signments of  error  in  this  court,  "The  plaintiff,  ex- 
cept in  cases  of  wills,  shall  assign  errors  in  matters  of 
law  only;  in  cases  of  wills  the  plaintiff  may  assign  errors 
upon  matters  of  fact  as  well  as  matters  of  law."  R.  S. 
1843,  section  54,  p.  634. 

In  chancery  causes  this  court  weighed  the  evidence 
and  made  a  final  disposition  of  the  cause  upon  the  mer- 
its. Gale  v.  Grannie,  9  Ind.  140;  Leach  v.  Leach,  10 
Ind.  271. 

The  correction  of  errors  of  fact  into  which  a  jury  may 
fall  has  been  confided  by  our  present  code  exclusively  to 
the  trial  judge.  Cincinnati,  etc.,  R.  R.  Co.  v.  Madden, 
134  Ind.  462  (470). 

If  there  is  no  evidence  to  support  the  verdict  or  find- 
ing, or  if  there  is  no  evidence  to  support  any  fact  essen- 
tial to  the  support  of  the  finding  or  verdict,  then  such 
finding  or  verdict  is  an  error  of  law  which  may  be  re- 
viewed and  corrected  in  this  court.  Roby  v.  Pipher,  109 
Ind.  345;  Kitch  v.  Schoenell,  80  Ind.  74;  Butterfield  v. 
Trittipo,  67  Ind.  338;  Robinson  Machine  Works  v. 
Chandler,  56  Ind.  575;  Cleveland,  etc.,  R.  W.  Co.  v. 
Wynant,  134  Ind.  681;  Keiser  v.  Beam,  117  Ind.  31; 
Moellering  v.  Kayser,  110  Ind.  533;  Vaughan  v.  Godman, 
103  Iud.  499. 

When  the  evidence  is  conflicting,  and  the  jury  find 
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against  the  clear  preponderance  thereof,  then  the  verdict 
or  finding  is  not  sustained  by  sufficient  evidence  within 
the  meaning  of  the  sixth  subdivision,  section  56S,  1 
Burns  R.  S.  1894  (R.  S.  1881,  section  559),  authorizing 
a  new  trial.  That  constitutes  an  error  of  fact  and  not  of 
law.  It  is  the  bounden  duty  of  the  trial  judge  to  cor- 
rect such  error.  Cincinnati,  etc.,  R.  R.  Co.  v.  Madden, 
tupra. 

When  he  overrules  the  motion  for  a  new  trial  based  on 
that  ground,  he  thereby  says  to  us  that  with  all  his  su- 
perior means  of  determining  the  weight  of  the  evidence 
after  calmly  reviewing  it,  he  is  of  opinion  that  the  pre- 
ponderance thereof  fully  sustains  the  verdict  or  finding. 
In  such  a  case  the  Legislature  has  withheld  from  us  the 
power  to  review  his  acts.  And  this  power  was  evidently 
withheld  for  the  manifest  reason  that  the  jury  and  trial 
court  have  so  much  better  means  and  opportunities  of 
weighing  the  evidence  than  this  court  can  have. 

The  act  of  the  Legislature  in  withholding  the  power 
from  this  court  to  retry  the  questions  of  fact  is  in  har- 
mony with  the  whole  spirit  and  policy  of  the  law  and 
our  system  of  jurisprudence.  The  policy  of  the  lawis  to 
give  every  litigant  one  fair  trial  of  his  cause,  and  no 
more.  When  the  trial  court  makes  a  mistake  and  com- 
mits an  error  of  law  against  him,  if  it  be  materially 
prejudicial  or  harmful  to  his  rights,  then  he  has  not  had 
his  one  fair  trial,  and  it  is  the  duty  of  the  trial  court  to 
grant  him  a  new  trial,  and  if  it  refuse  to  do  so,  this  court 
can,  for  the  error  of  law,  reverse  and  order  a  new  trial. 
To  confer  the  power  on  this  court,  to  retry  the  question 
of  fact,  would  bea  violation  of  that  policy,  by  giving  each 
litigant  a  right  to  two  fair  trials  instead  of  one.  The 
good  order  and  peace  of  society  forbids  the  opening  up 
of  controversies  that  have  been  once  tried  and  adjudicated 
in  a  fair  trial.     Certain  exceptions  have  been  made  by 
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statute  where  the  title  to  real  estate  is  involved.  If  a 
retrial  of  the  question  of  fact  is  dictated  by  good  policy, 
why  submit  it  to  triers  no  better  qualified  on  the  second 
than  on  the  first  trial?  The  court  of  last  resort  is  sup- 
posed, by  their  learning  and  experience  in  the  law,  time 
and  opportunities  of  library  and  books,  to  be  better  pre- 
pared than  the  trial  court  to  ascertain  what  the  law  is. 
But,  on  mere  questions  of  fact,  they  are  not  supposed  to 
be  any  better  qualified  than  the  jury  and  the  trial  court 
to  ascertain  what  the  facts  are,  if  even  the  evidence  were 
brought  before  them  the  same  as  before  the  trial  court. 
Be  the  policy  of  the  statute  and  the  law  wise  or  unwise, 
certain  it  is  that  the  power  to  retry  questions  of  fact  on 
appeal  has  not  been  conferred  on  this  court.  Therefore, 
when  counsel  ask  us  to  overthrow  the  rule,  they  ask  us 
to  invade  the  province  of  the  Legislature,  as  well  as  to 
overrule  a  line  of  decisions  of  this  court  of  the  longest 
standing  and  the  most  numerous  to  be  found,  perhaps, 
in  support  of  any  other  rule  of  the  court. 

The  evidence  shows,  without  any  doubt,  that  the  ap- 
pellant shot  the  deceased  through  the  heart  with  a  re- 
volver, from  which  he  immediately  died.  But  it  is  con- 
tended that  the  killing  was  done  in  self-defense,  or, 
rather,  done  in  the  defense  of  the  appellant's  brother 
from  an  attack  by  the  deceased  on  his  brother. 

There  was  evidence  from  which  the  jury  could  have 
fairly  inferred  that  appellant  and  his  employer,  Boyer, 
had  very  bitter  feeling  against  the  deceased  and  his  son, 
and  that  appellant  had  designed  to  bring  on  a  conflict; 
that  appellant,  actuated  by  that  bitter  feeling,  had  pre- 
pared himself  with  the  revolver,  and  had  procured  his 
brother  to  come  from  a  neighboring  town  to  aid  him,  if 
necessary,  in  the  conflict;  that  be,  without  provocation 
or  excuse,  except  his  previously  formed  ill  feeling, 
brought  on  the  conflict  by  striking  the  son  of  the  de- 
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ceased,  knocking  him  off  the  sidewalk,  and  his  employer 
further  added  to  the  provocation  of  the  deceased  by  also 
knocking  the  same  son  off  the  sidewalk,  whereupon  the 
father,  the  deceased,  came  into  the  fight  with  a  knife  in 
his  hand;  thereupon  appellant's  brother  sprang  at  the 
deceased  with  violence,  and  they  engaged  in  a  momen- 
tary struggle.  The  deceased  struck  him  with  his  knife, 
drawing  blood,  but  making  no  serious  wound;  appel- 
lant's brother  then  withdrew  from  the  conflict.  There- 
upon appellant's  employer,  Boyer,  rushed  at  the  de- 
ceased, drew  a  revolver  at  him  and  ordered  him  to  stand 
back;  thereupon  the  deceased  backed  off  several  steps, 
stopped  and  stood  still. 

In  the  meantime,  appellant  stood  in  his  place  observ- 
ing all  these  movements,  and  while  deceased  was  stand- 
ing still  and  doing  nothing  and  saying  nothing  appel- 
lant sprang  forward  and  in  loud  voice  said,  "give  it  to 
them,"  and  shot  the  deceased  through  the  heart  and 
then  fired  at  him  two  other  shots.  The  evidence  fully 
justified  the  jury  in  believing  that  there  was  no  occasion 
to  shoot  at  the  time  he  did  in  defense  of  his  brother.  If 
there  was  any  occasion  to  fear  harm  from  the  deceased 
to  appellant  or  his  brother  at  the  time  he  fired  the  fatal 
shot  it  was  appellant's  duty  to  withdraw  from  a  conflict 
which  the  evidence  justified  the  jury  in  finding  that  he 
had  wrongfully  brought  on.  Though  the  evidence  might 
have  justified  the  jury  in  believing  that  the  deceased  was 
not  free  from  fault,  so  the  evidence  also  warranted  them 
in  finding  that  appellant  and  his  brother  were  not  free 
from  fault. 

In  Story  v.  State,  99  Ind.  413,  at  page  414,  it  is  said: 
"It  is  established  law  that  a  man  who  takes  another's 
life  must  be  himself  without  fault,  or  he  can  not  go  ac- 
quitted upon  the  ground  of  self-defense.  The  authorities 
qualify  the  statement  of  the  right  of  defense  with  the 
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phrase,  'one  who  is  himself  without  fault,'  and  it  is 
proper  for  the  trial  court  to  put  into  its  instructions  that 
phrase,  or  one  of  equivalent  meaning.  *  *  "  Where 
both  parties  are  in  the  wrong  neither  can  justify  the 
taking  of  life  without  retreating,"  citing,  McDermott  v. 
State,  89  Ind.  187;  Presser  v.  State,  77  Ind.  274;  Run- 
yan  v.  State,  57  Ind.  80  (26  Am.  R.  52);  Wall  v.  State, 
51  Ind.  453;  Kingen  v.  State,  45  Ind.  518;  State  v.  Bays, 
23  Mo.  287;  Horrigan  &  Thompson  Cases  Self-Defense, 
492;  1  Bish.Crim.  L.,  section  865. 

"Where  both  parties  are  in  the  wrong,  neither  can  jus- 
tify the  taking  of  life  without  retreating.  Mr.  Bishop 
thus  states  the  law.  'The  cases  in  which  this  doctrine 
of  retreating  to  the  wall  is  commonly  invoked,  are  those 
of  mutual  combat.  Both  parties  being  in  the  wrong, 
neither  can  right  himself  except  by  'retreating  to  the 
wall.'  When  one,  contrary  to  his  original  expectation, 
finds  himself  so  hotly  pressed  as  to  render  the  killing  of 
the  other  necessary  to  save  his  own  life,  he  is  guilty  of 
a  felonious  homicide  if  he  kills  him,  unless  he  first  act- 
ually puts  into  exercise  this  duty  of  withdrawing  from 
the  place.     1  Bish.  Crim.  L.,  section  870." 

In  Barnettv.  State,  100  Ind.  171,  acasevery  much  like 
the  present,  where  the  appellant  was  convicted  of  volun- 
tary manslaughter  on  an  indictment  charging  him  with 
murder  in  the  first  degree  and  sentenced  to  the  State's 
prison  for  ten  years,  this  court,  at  page  173,  said:  "It 
must  be  clear  that  we  can  not  reverse  the  judgment  on 
the  weight  of  the  evidence.  Indeed,  had  the  conviction 
been  for  a  higher  grade  of  crime,  with  the  corresponding 
severe  penalty,  we  could  not  reverse  the  judgment  upon 
the  evidence  in  the  record.  There  is  scarcely  plausi- 
ble ground  here,  in  our  judgment,  for  a  claim  that  the 
shooting  was  in  self-defense."  This  language  is  exactly 
applicable  to  the  present  case. 
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The  following  instruction  is  complained  of  in  the  mo- 
tion for  a  new  trial: 

"20.  In  determining  the  weight  to  be  given  the  testi- 
mony of  the  different  witnesses  you  should  take  into  ac- 
count the  interest  or  want  of  interest  they  have  in  the 
case,  their  manner  on  the  stand,  the  probability  or  im- 
probability of  their  testimony  with  all  other  circum- 
stances before  you  which  can  aid  you  in  weighing  their 
testimony." 

The  objection  urged  to  this  instruction  is  that  it  in- 
vades the  province  of  the  jury  in  that  it  in  effect  tells 
them,  as  a  matter  of  law,  that  a  witness  who  is  inter- 
ested in  the  event  of  a  suit,  is  entitled  to  less  credence 
than  one  who  is  not.  But  we  do  not  think  that  is  the 
substance  or  import  of  the  instruction  at  all  in  any 
proper  sense. 

The  instruction  amounts  to  no  more  than  a  statement 
that  it  is  the  duty  of  the  jury  in  determining  the  weight 
to  he  given  to  the  testimony  of  the  witnesses  to  consider 
all  the  evidence  bearing  on  that  question,  that  is,  their 
interest  or  want  of  interest  in  the  case,  their  manner  on 
the  witness  stand,  the  probability  or  improbability  of 
their  testimony  with  all  the  circumstances  in  evidence, 
which  may  aid  them  in  weighing  such  testimony. 

It  is  conceded  by  the  learned  counsel  for  appellant 
that  the  instruction  was  copied  from  an  instruction  ap- 
proved by  this  court,  and  held  good  in  Anderwn  v.  State, 
104  Ind.  467..  at  page  472. 

But  he  contends  that  the  authority  of  that  case  has 
been  materially  weakened  by  other  cases  in  conflict  with 
it  in  this  court. 

Greer  v.  State,  53  Ind.  420,  is  the  first  case  cited  as 
establishing  the  contrary  doctrine.  The  language  of  the 
instruction  there  held  to  invade  the  exclusive  province 
of  the  jury  in  estimating  the  weight  of  the  evidence  was 
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that:  "One  interested  will  not,  usually,  be  as  honest 
and  candid  as  one  not  so." 

The  next  case  is  Veatch  v.  State,  56  Ind.  584,  at  page 
586,  where  an  instruction  in  the  exact  same  language  was 
condemned  as  an  invasion  of  the  province  of  the  jury. 

The  next  case  relied  on  by  appellant  is  Nelson  v.  Force, 
55  Ind.  455,  where  the  instruction  condemned  as  such 
invasion  is:  "The  evidence  of  parties  to  the  action,  and 
those  related  to  them,  as  their  sons  and  daughters,  is  not 
entitled  to  as  much  weight  as  the  evidence  of  disinter- 
ested witnesses." 

The  part  of  the  instruction  condemned  in  Hartford  v. 
State,  96  Ind.  461  (467),  also  cited  by  appellant,  is: 
"The  jury  is  to  take  the  fact  into  consideration  (that  the 
witness  is  the  defendant)  and  if,  on  so  doing,  the  jury  is 
satisfied  that  his  testimony  is  true,  they  may  give  it  all 
the  weight  due  to  the  testimony  of  any  other  witness." 

The  court  said:  "The  latter  part  of  the  instruction  " 
must  be  held  erroneous.  The  jury  were  informed  that, 
if  they  were  satisfied  that  the  appellant's  testimony  was 
true,  they  might  give  it  all  the  credit  due  to  the  testi- 
mony of  any  other  witness.  If  the  jury  were  satisfied 
that  his  evidence  was  true,  it  was  their  duty  to  believe 
and  act  upon  it  without  reference  to  other  testimony.  In 
such  case  it  would  not  bo  merely  entitled  to  the  weight 
due  the  testimony  of  any  other  witness,  but  would  be 
entitled  to  full  belief,  though  contradicted  by  the  evi- 
dence of  other  witnesses." 

This,  like  the  other  cases  quoted  from,  was  a  directat- 
tempt  on  the  part  of  the  trial  court  to  control  the  jury 
in  the  amount  of  weight  they  should  give  to  certain  evi- 
dence and  was  usurping  the  exclusive  functions  of  the 
jury.  The  next  case  cited  by  appellant,  Rozeil  v.  City 
of  Anderson,  91  Ind.  591,  is  not  in  point. 

The  instruction  condemned  in  Uuruh  v.  Stale,  ex  rel., 
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105  Ind.  117,  related  to  certain  admissions  of  the  parties 
which  had  been  put  in  evidence.  The  court  told  the 
jury,  in  substance,  that  admissions  of  a  certain  described 
character  would  be  entitled  to  very  great  weight.  And, 
on  the  other  hand,  that  certain  other  described  admis- 
sions should  have  but  little  reliance  placed  upon  them. 
Such  an  instruction  was  held  to  be  an  invasion  of  the 
jury's  exclusive  right  to  judge  of  the  credibility  and 
weight  of  evidence. 

The  next  case  cited  by  appellant  as  conflicting  with 
Anderson  v.  Slate,  supra,  is  Bird  v.  State,  107  Ind.  154. 

The  instruction  there  condemned  is  as  follows:  "The 
defendant  has  testified  in  his  own  behalf.  In  weighing 
his  testimony  the  fact  that  he  is  the  defendant,  and, 
therefore,  deeply  interested  in  the  result  of  the  prosecu- 
tion, should  not  be  overlooked,  but  it  does  not  follow 
that  because  of  his  interest  you  should  disregard  his  tes- 
timony or  refuse  to  give  him  credit.  Innocent  men  are 
sometimes  charged  with  the  commission  of  grave  offenses. 
If  the  defendant's  testimony,  when  compared  with  all 
the  other  facts  and  circumstances  in  evidence,  is  consist- 
ent and  harmonious,  it  may  have  a  controlling  weight 
in  deciding  the  case,  but  the  weight  it  shall  have  is  a 
matter  left  wholly  to  your  consideration." 

This  court  said:  "This  instruction  can  not  be  sus- 
tained. Very  clearly  it  discredits  the  testimony  of  the 
appellant.  It  is  equivalent  to  telling  the  jury  that  it  was 
their  duty  to  keep  in  mind  the  fact  that  appellant  was  the 
defendant,  and  that  his  testimony,  for  that  reason,  could 
not  be  taken  as  of  controlling  weight,  unless  consistent 
with  all  the  facts  and  circumstances  in  evidence.  The 
other  facts  and  circumstances,  doubtless,  were  inconsist- 
ent with  his  testimony.  Otherwise,  his  testimony  would 
not  have  been  material  to  him;  and  otherwise,  doubtless, 
he  would  not  have  been  convicted.  His  testimony,  with- 
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out  doubt,  was  intended  to  explain,  or  to  meet  and  over- 
throw, the  adverse  facts  and  circumstances  in  evidence, 
and  if  it  could  be  of  controlling  weight  in  the  decision 
of  the  case  only  in  the  event  that  it  was  consistent  with 
those  facts  and  circumstances,  it  could  be  of  no  avail  to 
him  in  the  way  of  a  defense.  •  •  *  He  has  a  right 
to  ask  that  his  testimony,  alone  and  unsupported,  shall 
be  taken  as  of  controlling  weight  in  the  case  if  the  jury 
think  proper,  whether  it  is  consistent  or  inconsistent 
with  all  the  other  facts  and  circumstances  in  evidence." 
This  instruction  was,  therefore,  condemned,  not  be- 
cause it  told  the  jury  that  in  determining  the  weight  of 
the  defendant's  testimony  they  ought  to  take  into  con- 
sideration all  the  facts  and  circumstances  in  evidence  in 
relation  thereto,  but  because  it  went  far  beyond  that,  and 
told  them,  in  effect,  that  his  testimony' could  not  be  of 
controlling  weight  unless  consistent  with  all  the  facts 
and  circumstances  in  evidence.  That  is,  if  his  testi- 
mony was  contradicted  by  facts  and  circumstances  in 
evidence  it  could  not  have  controlling  weight.  That  was 
telling  them  how  much  weight  it  should  have  and  was  a 
a  matter  exclusively  within  the  province  of  the  jury  to 
determine,  and  hence  the  court  had,  by  the  instruction, 
invaded  the  exclusive  domain  of  the  jury.  And  such 
was  the  case  in  each  of  the  instructions  condemned  in 
the  cases  we  have  reviewed  above.  But  that  was  not  the 
case  made  by  the  instruction  approved  in  Anderson  v. 
State,  supra,  and  the  instruction  in  the  case  at  bar. 
These  instructions  simply  told  the  jury  that  in  deter- 
mining the  weight  to  be  given  to  the  testimony  of  .the 
various  witnesses,  they  should  consider  all  the  facts  and 
circumstances  in  evidence  on  that  subject,  without  at- 
tempting to  control  them  in  estimating  the  weight  they 
should  assign  to  any  particular  fact  or  facts,  or  to  any 
particular  circumstance  or  circumstances  in  evidence. 


368  SUPREME  COURT  OF  INDIANA, 

Deal  e.  The  State. 

These  cases  are  not  in  conflict  with  Anderson  v.  State, 
supra,  as  appellant's  learned  counsel  seem  to  suppose. 

The  instruction  condemned  in  the  last  case  cited  by 
appellant  as  in  conflict  with  Anderson  v.  State,  supra,  is 
found  in  Duvall  v.  Kenton,  127  Ind.  178  (180),  reading 
as  follows:  "The  opinions  of  experts  are  received  in 
evidence,  and  may  be  considered  and  weighed  from  a 
consideration  of  the  skill  of  such  experts  and  the  truth 
of  the  hypothesis  on  which  his  opinion  is  based.  The 
jury,  in  judging  of  the  weight  of  expert  evidence  should 
consider  the  character  of  the  witness  and  the  interest,  if 
any,  he  has  in  the  case." 

The  only  reason  assigned  for  condemning  this  instruc- 
tion is  as  follows:  "The  jury  were  plainly  told  that  if 
any  of  such  witnesses  were  interested  in  the  event  of  the 
suit,  that  fact  must  be  considered  by  them  in  weighing 
such  testimony.  From  the  circumstances  attending  the 
trial  of  the  cause,  the  jury  may  have  reached  the  con- 
clusion that  some  of  the  expert  witnesses  called  by  the 
appellant  felt  an  interest  in  the  result  of  the  trial." 

Suppose  they  did  feel  such  interest,  was  that  any 
reason  why  the  jury  ought  not  to  consider  such  interest 
in  judging  of  the  weight  of  their  evidence?  But  the 
opinion  emphasizes  the  word  "should"  by  converting  it 
into  the  word  "must,"  and  italicizes  it.  That  only  makes 
it  imperative  that  such  interest  be  considered  by  the 
jury  in  judging  of  the  weight  of  such  testimony.  That 
does  not  tell  them  how  much,  if  any,  that  interest  ought 
to  detract  from  their  testimony,  but  leaves  that  wholly 
to  the  exclusive  determination  of  the  jury.  To  consider 
evidence  is  one  thing,  and  to  determine  its  weight  and 
force  is  another,  and  quite  a  different  thing.  If  the 
court  may  not  tell  the  jury  that  it  is  a  legal  obligation 
resting  on  them,  under  their  oaths,  to  consider  all  the 
evidence  adduced  before  them,  then  it  follows  as  a  log- 
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ieal  sequence  that  they  are  not  bound  to  give  any  con- 
sideration whatever  to  the  evidence  ■  introduced  before 
them  under  the  permission  of  the  court. 

The  court  decides,  as  matter  of  law,  what  is  proper  to 
be  considered  by  them  on  the  admission  of  each  item  of 
evidence  before  them.  If  they  may  decline  to  even  con- 
sider the  evidence,  which  is  the  logical  result  of  the  de- 
cision last  referred  to,  then  they  may  usurp  the  func- 
tions of  the  court. 

The  jury  can  no  more  invade  the  province  of  the  court 
than  the  court  can  that  of  the  jury.  It  is  true,  in  crim- 
inal cases,  the  jury  are  not  bound  by  the  instructions  of 
the  court  as  to  the  law  as  in  civil  cases,  but  may  deter- 
mine it  for  themselves  contrary  to  the  views  of  the  court. 
But  the  province  of  the  court  to  instruct  them  as  to  the 
law  is  the  same  in  both  civil  and  criminal  cases,  the  only 
difference  being,  as  before  observed,  the  jury  are  not 
bound  by  the  court's  instructions  in  criminal  as  they  are 
in  civil  cases. 

The  case  of  Duvall  v.  Kenton,  supra,  is  not  in  harmony 
with  Anderson  v.  Slate,  supra,  nor  does  it  undertake  to 
overrule  that  case,  and  while  it  may  have  resulted  in  a 
just  conclusion  in  that  particular  case,  yet  its  reasoning 
can  not  be  sanctioned  and  approved.  The  case  may  be 
sustained  on  the  ground  that  the  expert  witnesses,  aB  a 
class,  were  singled  out  and  discredited.  Lynehv.  Bates, 
139  Ind.  206. 

The  jury  can  not  lawfully  escape  the  duty  of  consider- 
ing the  evidence,  and  it  is  not  error  in  the  court  to  tell 
them  so,  but  the  court  can  not,  without  error,  tell  them 
bow  much  weight  or  force  they  ought  to  assign  to  such 
evidence  or  any  part  thereof. 

Anderson  v.  State,  supra,  is  directly  supported,  and 
the  ruling  therein  declared  is  substantially  affirmed  in 
Vol.  140—24      ■ 
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Randall  v.  State,  132  Ind.  539;  Fisher  v.  State,  77  Ind. 
Ind.  42. 

We  adhere  to  the  ruling  in  Anderson  v.  State,  supra. 
But  if  the  instruction  in  the  case  before  us  were  ever  so 
erroneous,  the  appellant  has  waived  the  error  by  asking 
the  court  to  give  substantially  the  same  instruction  which 
the  court  did,  in  compliance  with  his  request. 

We  are  of  opinion  that  the  court  did  not  err  in  giving 
instruction  twenty.     ■ 

We  are  informed  by  the  appellant's  counsel  that  Day- 
ton Alderman  was  called  as  a  juror,  and,  upon  his  voir 
dire,  haying  testified  that  he  possessed  all  the  other  nec- 
essary qualifications  to  sit  as  a  juror  in  the  case,  stated 
that  he  had  conscientious  scruples  that  would  prevent 
him  from  affixing  the  death  penalty,  for  which  the  State 
challenged  him,  and  the  court  sustained  the  challenge 
over  appellant's  objection  and  exception. 

The  appellant  urges  this  ruling  as  error,  but  we  find 
nothing  in  the  record  to  prove  this  statement  of  counsel 
except  the  recital  of  the  fact  in  the  appellant's  motion 
for  a  new  trial.  Such  recitals  must  be  shown  to  be  true 
by  the  record  proper  or  by  bill  of  exceptions  outside  of 
the  motion  for  a  new  trial.  Indianapolis,  etc.,  Co.  v.  First 
National  Bank,  etc.,  33  Ind.  302;  SkiUen  v.  SkiUen,  41 
Ind.  122;  Hopkins  y.Qreensburg,  etc.,  Turnpike,  Co.,  46 
Ind.  187;  Vawter  v.  Gilliland,  55  Ind.  273;  Hyatt  v. 
Clements,  65  Ind.  12;  Clouser  v.  Ruchnan,  Admr.,  104 
Ind.  588. 

The  ruling  complained  of  is  not  presented  by  the  rec- 
ord. 

It  is  but  just  to  appellant's  learned  counsel  to  say  that 
on  the  oral  argument  they  expressly  stated  and  admitted 
that  this  alleged  error  was  not  presented  by  the  motion 
for  a  new  trial,  and,  therefore,  they  expressly  waived  the 
same  and  did  not  urge  it. 
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The  next  point  made  for  a  reversal  is  the  ruling  of  the 
trial  court  in  excluding  certain  evidence  offered  by  ap- 
pellant. He  placed  on  the  witness  stand  one  R.  B. 
Payne  and  asked  him  the  following  question:  "What, 
if  anything  do  you  know  about  his  (deceased)  having 
chopped  any  one  in  the  head  with  a  hatchet?"  to  which 
question  the  State  objected,  and  the  court  sustained  the 
objection  and  refused  to  permit  the  witness  to  answer  the 
question.  Afterwards,  without  asking  the  witness  any 
other  question,  the  appellant  made  the  following  pro- 
posal: "The  defendant  offers  to  prove  by  the  witness  on 
the  stand  that  about  twelve  years  ago,  in  the  town  of 
Antwerp,  in  Paulding  county,  Ohio,  being  the  county  in 
which  Payne  is  situated,  that  old  man,  Hugh  Crye, 
without  provocation,  cut  and  chopped  one  Crandall  on 
the  head  with  a  hatchet.  In  making  this  offer,  the  de- 
fendant's counsel  state  to  the  court  that  they  will  be  un- 
able to  show  that  knowledge  of  this  act  was  communi- 
cated to  the  defendant  before  the  death  of  Hugh  Crye, 
Sr." 

The  State  objected,  and  the  record  then  states  that 
"the  objection  of  the  State  is  sustained,  and  the  offer  of 
the  defendant  is  overruled,  and  to  which  ruling  the  de- 
fendant then  and  there  excepted." 

It  is  well  settled  by  the  decisions  of  this  court  that  the 
foregoing  exception  does  not  raise  the  question  of  the 
admissibility  or  competency  of  the  proposed  testimony. 
In  Judy  v.  Citizen,  101  Ind.  18,  22,  it  is  said:  "A  bill  of 
exceptions  in  the  record  recites,  that  at  the  proper  time 
the  defendant  'introduced  upon  the  witness  stand  one 
Benjamin  Judy,  the  defendant,  a  competent  witness,  and 
by  him  offered  to  prove  the  following  facts:  1.  Thatthe 
defendant  was  the  owner  in  fee  of  the  premises  in  con- 
troversy.' This  is  followed  by  six  additional  proposi- 
tions, which  the  bill  states  the  defendant  offered  to  prove 
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by  the  witness.  This  is  followed  by  like  propositions 
made  with  respect  to  his  other  witnesses.  These  offers 
were,  on  objection  made  by  the  plaintiff,  rejected  by  the 
court,  and  in  this  it  is  claimed  the  court  erred.  It  does 
not  appear  that  any  questions  were  propounded  to  either 
of  the  witnesses,  nor  is  there  any  statement  of  the  par- 
ticular facts  which  it  is  claimed  either  of  them  would 
have  testified  to.  Nothing  further  appears  except  that  a 
witness  was  in  each  case  placed  on  the  stand,  whereupon 
the  defendant  submitted  to  the  court  a  list  of  propositions 
or  conclusions  which  it  was  proposed  to  establish  by  the 
testimony  of  each  witness.  This  presents  no  question 
for  our  consideration.  Higham  v.  Vanosdol,  post,  p. 
160,  and  cases  there  cited. 

"Questions  upon  the  refusal  to  admit  evidence  from  a 
witness  can  only  he  saved  by  propounding  to  the  witness 
some  pertinent  question,  and,  upon  objection  made,  stat- 
ing to  the  court,  as  it  may  direct,  the  testimony  or  facts 
which  the  witness  would  detail  in  answer  thereto." 

We  do  not  mean  to  intimate  an  opinion  that  the  facts 
proposed  would  have  been  competent  or  admissible  had 
the  offer  been  sufficient  to  raise  the  question.  We  need 
not  and  do  not  decide  that  question.  See  Smith  v.  State, 
132  Ind.  145;  Pratt  v.  State,  56  Ind.  179;  Bowlus  v.  State, 
130  Ind.  227;   Wood  v.  State,  92  Ind.  269. 

The  last  point  made  is  that  the  court  erred  in  overrul- 
ing appellant's  objection  to  the  competency  of  certain 
facts  testified  to  on  behalf  of  the  State  by  the  witness 
Wyatt.  The  court  permitted  him  to  detail  a  conversa- 
tion he  had  beard  on  the  night  of  the  homicide  and  a 
few  minutes  thereafter  between  a  man  supposed  to  be  the 
appellant  and  a  woman  in  a  house  nearby. 

The  witness  stated:  "I  didn't  see  him;  I  couldn't 
pay  where  he  was,  or  who  it  was.  He  was  in  the  house 
some  place.  I  was  standing  at  the  front  door.    It  sounded 
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like  Joe  Deal's  voice.  He  said  he  had  shot  a  woman  in 
the  arm  and  killed  a  man:  I  will  have  to  get;  here  is 
the  gun." 

The  objection  to  this  evidence  is  that  the  State  had  not 
made  sufficient  proof  that  the  man  who  made  the  state- 
ments testified  to  by  the  witness  was  the  defendant.  If 
it  was  not  the  defendant  it  was  mere  hearsay,  and  hence 
incompetent.  But  the  evidence  alone  had  a  slight  ten- 
dency to  prove  that  it  was  the  defendant  that  made  the 
statements  testified  to.  When  evidence  tends  to  prove 
a  fact,  however  slight  that  tendency  may  be,  it  is  admis- 
sible. That  is  the  only  guide  the  court  can  have  in  de- 
termining the  admissibility  of  evidence.  If  the  fact 
which  the  proposed  evidence  tends  to  prove  is  material 
to  the  issue,  the  court  is  legally  bound  to  admit  it,  even 
though  its  tendency  in  that  direction  is  exceedingly 
slight.  This  is  so  for  several  reasons;  one  is  that  a 
party  can  not  be  expected  or  required  to  prove  the  fact 
by  a  single  item  of  evidence;  and  another  reason  is  that 
the  jury  are  the  exclusive  judges  of  the  weight  to  be 
given  to  each  item  of  evidence.  There  were  other  cir- 
cumstances in  evidence  considered  in  connection  with 
Wyatt's  testimony  amply  sufficient  to  justify  the  jury  in 
believing  that  the  man  that  made  the  statements,  testi- 
fied to,  was  in  fact  the  defendant.  But  if  it  were  other- 
wise, the  testimony  was  utterly  harmless,  because  there 
was  not  a  particle  of  controversy  in  the  evidence  that  the 
defendant  did  shoot  and  kill  Hugh  Crye,  Sr.,  on  that 
evening. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 
Filed  Feb.  28, 1895. 
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No.  17,467. 
Brown  v.  The  State. 

Sttfrkmb  Court  Practice. — Motion  for  Xew  Trial  Not  in  Record. — Quel- 
lion. — Where  a  motion  lor  a  new  trial  is  not  set  ont  in  the  record, 
no  question  can  be  raised  on  appeal  as  to  anything  contained 
therein. 

From  the  St.  Joseph  Circuit  Court. 
A.  Wilhelm  and  G.  Q.  Feldman,  for  appellant. 
W.  A.  Ketcham,  Attorney-General,  0.  Cunningham,  S. 
H.  Spooner  and  M.  Moores,  for  State. 

Jordan,  J. — The  appellant  was  convicted  in  the  trial 
court,  upon  a  charge  of  petit  larceny,  and  sentenced  to 
he  imprisoned  in  the  State  prison,  etc.  From  that  judg- 
ment he  prosecutes  his  appeal  to  this  court,  and  has  as- 
signed for  errors: 

1st.  That  the  court  erred  in  overruling  his  motion  to 
poll  the  jury. 

2d.  That  the  court  erred  in  overruling  his  objections 
to  the  acceptance  of  the  verdict  in  the  absence  of  the 
jury. 

3d.  In  overruling  his  motion  to  be  discharged  from 
custody. 

4th.    In  overruling  a  motion  for  a  new  trial. 

5th.  That  the  court  erred  in  reassembling  the  jury  for 
the  purpose  of  having  the  appellant  poll  the  same  after 
they  had  been  discharged. 

In  the  condition  that  the  record  comes  to  us,  we  can 
not  consider  any  of  the  errors  assigned.  While  it  is  true 
that  it  appears  from  the  record,  that  a  motion  for  a  new 
trial  was  filed,  however  the  motion  is  not  set  out,  and 
hence  we  are  not  apprised  of  what  reasons,  if  any,  were 
stated   therein.     There   is   no  bill   of  exceptions  in  the 
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record,  and  in  no  legitimate  manner  are  the  errors  com- 
plained of  by  the  appellant  presented  to  this  court  for  a 
determination  on  their  merits.  It  is  firmly  settled  by 
repeated  decisions  of  this  court,  that  all  presumptions 
here  are  in  favor  of  the  trial  court,  and  in  order  to  ex- 
clude these,  a  litigant,  who  prosecutes  an  appeal  from  a 
judgment  below,  must  bring  before  us  a  record  so  made 
up,  as  to  clearly  show  the  rulings  of  the  tower  court,  by 
which  he  is  aggrieved,  and  make  it  affirmatively  appear 
that  such  rulings  or  decisions  were  harmful  to  ap- 
pellant. This  rule  of  appellate  procedure  is  supported 
by  numerous  cases  of  this  court.  See  McClure  v.  Stale, 
116  Ind.  169,  and  cases  there  cited.  Shugart  v.  MiUi, 
125  Ind.  445,  and  cases  there  cited. 

It  is  also  well  established  that  where  an  alleged  error, 
occurring  at  the  trial,  is  not  made  a  ground  of  a  motion 
for  a  new  trial,  it  will  not  be  considered  on  appeal.  Doe 
v.  Heft,  8  Ind.  23;  Conner  v.  Tovm  of  Marion,  112 
Ind.  517,  and  cases  there  cited. 

The  judgment  is  affirmed,  at  the  cost  of  appellant. 

All  concur  except  Howard,  J.,  who  was  absent. 
Filed  Feb.  5,  1895. 


No.  17,068. 

Anderson  et  al.  v.  Bell  et  al. 

Deschht.— Descendants  of  Half  Blood  Brothers  and  Sisters.— Descend- 
ants of  half  blood  brothers  and  sisters  inherit  equally  with  those  of 
the  whole  blood;  or  descendants  of  kindred  of  the  half  blood  in- 
herit equally  with  kindred  of  the  whole  blood.  (R.  S.  1881,  section 
2472.) 

8amb.— Begulalion  by  Slate  Laws.— The  law  of  descent  is  a  matter 
which  each  State  must  regulate  for  itself. 

Same. — Brother  or  Sister,  Meaning. — Half  Blovd.-  The  word  "brother" 
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or  "sister,"  aa  need  in  oat  statute  of  descent,  usually  meam  a 
brother  or  sister  of  the  half  blood  as  well  as  one  of  the  whole  blood. 
Sxatutb. — Construction. — Earlier  Statutes. — Use  of  Same  Words. — Leg- 
islative Intent. — In  the  enacting  of  statutes,  the  Legislature  ia  pre 
sumed  to  have  acted  with  reference  to  the  construction  given  to 
former  statutes,  couched  in  substantially  the  same  language,  and 
that  it  has  used  the  words  in  that  sense. 

From  the  Carroll  Circuit  Court. 
J.  H.  Gould  and  G.  R.  Eldridge,  for  appellants. 
8.  T.  MeConnell,  A.  G.  Jenkins  and  L.  D.  Boyd,  for 
appellees. 

McCabe,  C.  J. — A  part  of  the  appellees  sued  a  part  of 
the  appellants  for  partition,  of  certain  real  estate  in  Car- 
roll county,  making  the  other  appellees  defendants  and 
the  other  appellants  coplaintiffs  with  themselves.  Upon 
the  issues  formed,  there  was  a  trial  by  the  court  without 
a  jury;  and  at  the  request  of  both  parties  the  court  made 
a  special  finding  of  the  facts,  and  stated  its  conclusion;; 
of  law  thereon.  The  conclusions  of  law  are  assigned  for 
error. 

As  shown  by  the  facts,  John  B.  Anderson  died  testate 
on  the  first  day  of  June,  1870,  owner  in  fee  simple  of 
the  real  estate  in  controversy  in  this  action.  Margaret 
Anderson,  a  daughter  of  said  John  B.  by  his  second  wife, 
died  intestate  August  27,  1880,  owner  in  fee  simple  of 
said  real  estate,  which  she  had  received  by  devise  from 
her  father,  John  B.;  that  she  left  surviving  her  no  father, 
no  mother,  no  husband,  and  no  children  or  their  de- 
scendants. Robert  Anderson,  who  died  long  previous 
to  the  death  of  said  Margaret,  was  a  son  of  said  John  B. 
Anderson,  by  his  first  wife,  and  consequently  was  a  half 
brother  of  the  said  Margaret  Anderson,  of  the  blood  of 
the  common  ancestor,  John  B'.  Anderson.  Robert  left 
surviving  him  his  half  sister  Margaret  and  several  chil- 
dren, appellees  herein,  who,  in  this  action,  claim  that 
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they  are  of  the  blood  of  John  B.  Anderson  and  are  kin- 
dred of  the  half  blood  to  Margaret,  and  as  descendants 
of  Margaret's  deceased  half  brother  inherit  Robert's  in- 
terest in  Margaret's  said  real  estate.  And  the  trial  court 
so  held. 

This  presents  the  principal  legal  question  in  the  case, 
viz:  Do  the  descendants  of  kindred  of  the  half  blood 
inherit  equally  with  kindred  of  the  whole  blood? 

The  solution  of  the  question  rests  upon  the  statute  law 
of  Indiana,  for  the  law  of  descent  is  a  matter  which  each 
State  must  regulate  for  itself.  Cope  v.  Cope,  137  U.  S. 
682. 

Considering  the  legislation  chronologically  we  find 
that  the  ordinance  of  Congress  of  July  13,  1787,  pro- 
vided rules  of  inheritance  in  the  territory  out  of  which 
the  State  of  Indiana  was  formed;  and  it  was  therein  pro- 
vided that  there  should,  "in  no  case,  be  a  diatinction  be- 
tween*kindred  of  the  whole  and  hajf  blood,"  and  that 
such  law  should  "remain  in  full  force  until  altered  by 
the  Legislature  of  the  district."     R.  S.  1843,  p.  20. 

The  second  section  of  the  act  to  regulate  descents,  ap- 
proved January  2, 1817  {the  first  enactment  by  the  State), 
provided  generally  that  "brothers  and  sisters  of  such  de- 
ceased person  dying  intestate,  and  their  descendants," 
shall  inherit  equally.  Laws  of  Indiana,  1818,  p.  183, 
Laws  of  Indiana,  1824,  p.  154. 

The  next  act  regulating  descents  was  that  of  January 
29,  1831,  and  there  was  no  change  in  this  respect.  Re- 
vised Code,  1831,  p.  208,  section  2. 

The  act  of  February  17,  1838  (section  2),  provided 
that  "if  there  be  no  father  or  mother,  then  the  whole 
shall  be  equally  divided  among  the  brothers  and  sisters, 
or  their  descendants."  And  "that  half  brothers  or 
sisters  or  their  descendants  shall,  if  there  be  brothers 
or  sisters  or  their  descendants  alive,  inherit,  each  to  the 
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amount  of  one-half  the  share  of  each  full  brother  or 
sister  or  their  descendants  alive,  then  the  half  brothers 
or  sisters,  or  their  descendants  shall  inherit  in  the  same 
way  as  if  they  were  full  brothers"  or  sisters,  or  their  de- 
scendants."    R.  S.  1838,  p.  236,  section  2. 

By  the  statute  of  1843,  "kindred  of  the  half  blood, 
and  their  descendants,  shall  inherit  equally  with  those  of 
the  whole  blood  in  equal  degree  of  consanguinity  to  the 
intestate."     R.  S.  1843,  p.  436,  section  114. 

And  such  was  the  law  until  1852,  when  the  law  now 
in  force  was  enacted,  and  is  section  2472  of  the  Revised 
Statutes  of  1881.     Burns  R.  S.  1894,  section  2627. 

It  is  contended  by  the  appellants'  learned  counsel,  that 
the  revision  of  1852,  which  has  been  carried  forward 
into  that  of  1881,  made  a  change  in  the  rule  of  inherit- 
ance as  to  kindred  of  the  half  blood,  so  that  since  then 
no  kindred  of  the  half  blood  can  inherit  unless  they  are 
brothers  or  sisters  of.  the  half  blood. 

It  is  conceded  that  all  kindred  of  the  half  blood,  that  is, 
brothers  and  sisters  of  the  half  blood,  and  their  descend- 
ants could  inherit  equally  with  those  of  the  whole  blood 
in  this  State  from  the  organization  of  the  territory  under 
the  ordinance  of  1787,  up  to  the  revision  of  1852,  be- 
cause the  previous  statutes  provided,  or  had  been  con- 
strued to  mean  that  kindred  of  the  half  blood,  and  their 
descendants,  should  inherit  equally  with  those  of  the 
whole  blood,  and  that  the  provision  in  favor  of  the  de- 
scendants of  the  half  blood  was  omitted  from  the  re- 
vision of  1852.  It  is  contended  that  such  omission  evinced 
an  intent  to  limit  the  inheritance  of  the  half  blood  kin- 
dred to  half  brothers  and  half  sisters,  and  to  cut  off  their 
descendants.  In  short,  it  is  contended  that  a  descendant 
of  a  half  blood  brother  or  sister  is  not  kindred  of  the 
half  blood,  and  hence  can  not  inherit  until  the  Legisla- 
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ture  restores  the  provision  in  favor  of  the  descendants  of 
the  kindred  of  the  half  blood. 

The  solution  of  the  question  thus  raised  depends  upon 
the  proper  construction  of  sections  2470  and  2472,  R.  S, 
1881,  Burns  R.  S.  1894,  sections  2625  and  2627.  Coun- 
sel concede  that  these  two  sections  must  be  construed  to- 
gether, and  as  we  may  properly  say,  they  ought  to  be 
construed  as  if  they  were  but  one  and  the  same  section. 
And  yet,  counsel  having  made  that  concession,  proceed 
to  build  up  their  whole  theory  on  the  absence  of  the 
words,  "their  descendants,"  from  the  latter  section. 

The  first  section  above  provides  that:  "If  there  be 
neither  father  nor  mother,  the  brothers  and  sisters  of 
the  intestate  living,  and  the  descendants  of  such  as  are 
dead,  shall  take  the  inheritance  as  tenants  in  common." 
Counsel  assume,  as  a  foregone  conclusion,  that  the  lan- 
guage of  the  section  above  quoted  excludes  brothers  and 
sisters  of  the  half  blood.  If  they  are  right  in  this,  the 
court  erred  in  its  conclusions  of  law.  But  if  they  are 
wrong,  then  the  court  did  not  err. 

The  statute  uses  the  words  "brothers  and  sisters" 
without  qualification  or  restriction.  Webster  defines  the 
word  brother  to  mean  a  male  person  who  has  the 
same  father  and  mother  with  another  person,  or  who  has 
one  of  them.  And  the  word  sister  as  a  female  who  has 
the  same  parents  with  another  person,  or  who  has  one  of 
them  only-  This  meaning  of  the  words  brothers  and 
sisters  was  adopted  by  this  court  in  construing  a  similar 
statute  fifty-five  years  ago  in  Clark  v.  Sprague,5  Blackf. 
412-13.  This  court  there  said,  at  pages  414,  415,  that: 
"Our  statute  of  descents  and  distribution,  *  makes  no 
reference  to  the  first  purchaser.  That  statute,  or  so  much 
of  it  as  is  applicable  to  the  present  case,  is  as  follows, 
viz.:  That  the  real  and  personal  estate  of  any  person 
dying  intestate,  shall  descend  to  his  or  her  children,  or 
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their  descendants  in  equal  parts,  that  is  to  the  children  of 
a  deceased  child,  the  share  of  their  deceased  parent:  if 
there  be  no  children,  nor  their  descendants,  then  to  the 
father;  and  if  there  be  no  father,  then  in  equal  parte  to 
the  mother,  brothers,  and  sisters,  of  such  deceased  person 
dying  intestate,  and  to  their  descendants.  R.  S.  1831, 
p.  207. 

"In  construing  this  statute  we  are.  trammeled'  by  no 
artificial  rules.  The  only  question  is,  whether  the  terms 
'brothers  and  Bisters'  necessarily  exclude  brothers  and 
sisters  of  the  half  blood. 

"It  is  manifest  that  there  is  not  in  the  statute  any  leg- 
islative intention  expressed  to  exclude  the  half  blood.  If 
it  is  excluded  then,  it  is  upon  general  principles  of  law, 
not  from  any  positive  enactment.  According  to  the  uni- 
form construction  which  the  English  statute  of  distribu- 
tions has  received,  especially  since  the  decision  of  the 
case  of  Crooke  v.  Watt,  2  Vern.  124,  a  brother  of  the  half 
blood  is  a  brother  within  the  meaning  of  the  law.  That 
statute  directs  that  the  personal  estate  of  an  intestate, 
under  certain  circumstances,  shall  be  distributed  among 
the  next  of  kin  in  equal  degree.  When  the  next  of  kin 
are  brothers  and  sisters,  no  distinction  is  made  between 
those  of  the  whole  and  half  blood.  Being  related  to  the 
intestate  by  blood  the  half  blood  as  well  as  the  whole 
blood  are  within  the  degree  mentioned  in  the  statute. 

"And,  in  Tracy  v.  Smith,  2  Lev.  173,  it  is  said  that  a 
brother  of  the  half  blood  is  a  brother,  as  well  as  a 
brother  of  the  whole  blood.  The  construction  given  to 
that  statute  shows  that,  except  where  an  artificial  rule  of 
evidence  has  been  introduced  for  a  special  purpose  the 
word  brother  does  by  law  mean  as  well  a  brother  of  the 
half  as  of  the  whole  blood.  Following  that  construction, 
and  applying  the  same  rules  to  the  construction  of  our 
statute,  we  think  the  right  of  the  complainants  to  par- 
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ticipate  in  the  distribution  of  the  personal  estate  of  their 
deceased  brother,  is  clearly  established.  And  so  we  think 
they  are  also  entitled  to  a  partition  of  the  real  estate  of  the 
deceased.  *  *  *  In  deciding  the  question  before  us, 
we  are  aided  by  a  few  decisions  which  have  been  made 
in  the  courts  of  our  own  country. 

"In  the  case  of  Gardner  v.  Collins,  3  Mason,  398,  a 
statute  of  Rhode  Island,  which,  except  that  it  is  ex- 
clusively a  statute  of  descents,  is  in  almost  all  other  re- 
spects similar  to  our  statute  of  1831,  supra,  came  under 
consideration.  The  terms  of  the  statute  are:  'When  any 
person  having  title  to  any  real  estate  of  inheritance  shall 
die  intestate  as  to  such  estate,  it  shall  descend  and  pass 
in  equal  portions  to  his  or  her  kindred  in  the  following 
course:  To  his  or  her  children,  or  their  descendants,  *  * 
then  to  the  father  of  such  intestate;  if  there  be  no  father, 
then  to  the  mother,  brothers  and  sisters  of  such  intestate, 
and  their  descendants,  or  such  of  them  as  there  be,'  etc. 
The  action  was  ejectment,  and  was  brought  to  recover  an 
estate  which  the  plaintiff  claimed,  as  a  brother  of  the  in- 
testate of  the  half  blood,  and  the  defendants  claimed  the 
same  as  heirs  of  the  whole  blood.  Judge  Story,  in  com- 
menting upon  the  fourth  paragraph  of  the  statute  above 
noticed,  said:  'The  question  is  whether  brothers  and 
sisters  of  the  half  blood  are  not  within  the  purview  of 
this  clause.'  'Unless  the  court  can  say  that  brothers 
and  sisters  of  the  half  blood,  are  not  brothers  and  sisters 
in  the  general  sense  of  the  law,  it  is  impossible  to  doubt 
the  title  in  this  case.  The  statement  of  the  proposition 
carries  its  own  answer.  Brothers  and  sisters  of  the  half 
blood  are  recognized  by  law  as  of  kin  in  the  degree  of 
brothers  and  sisters,  and  as  the  act  contains  no  qualifica- 
tion as  to  whole  or  half  blood,  the  words  must  he  taken 
in  their  common  and  usual  sense.'  The  same  case  was 
afterwards  taken  to  the   Supreme   Court  of  the  United 
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States  where  the  plaintiff  had  judgment.     2  Pet.  R.  68. 

"In  the  case  of  SlieflUld  v.  Lovering,  12  Mass.  490,  the 
same  determination  was  made.  By  a  statute  of  Massa- 
chusetts for  the  settlement  and  distribution  of  intestate's 
estates,  it  was  enacted  that  the  real  estate  of  the  intestate, 
when  he  shall  leave  no  issue,  shall  descend  to  his  father; 
if  no  issue  nor  father,  it  shall  descend  in  equal  shares  to 
his  mother,  if  any,  and  to  his  brothers  and  sisters;  if 
no  issue,  father,  brother,  nor  Bister,  it  shall  descend  to 
his  mother  if  any;  but  if  no  mother  then  to  his  next  of 
kin  in  equal  degree. 

'  'The  plaintiff  demanded  one- fifth  of  the  estate  of  which 
the  intestate,  Mary  Marsh,  died  seized,  and  the  question 
before  the  court  was,  whether  a  brother  or  sister  of  the 
half  blood  could  claim  as  heir  to  Mary  Marsh,  or  whether 
the  whole  of  her  estate  descended  to  her  mother?  The 
court  admits  that  this  could  not  be  made  a  question  at 
the  common  law,  but  say  that  the  rules  governing  the  de- 
scent and  distribution  of  real  and  personal  estate,  have 
generally  been  alike  in  their  courts,  depending  wholly 
on  the  statutes  of  that  commonwealth.  The  judicial 
construction  of  the  English  statute  of  distribution  was 
adopted  by  the  court,  and  judgment  given  for  the  de- 
mandant. 

"From  the  terms  of  our  statute,  therefore,  as  well  as 
from  the  construction  given  by  other  courts  to  statutes 
of  similar  import,  we  are  of  opinion  that  brothers  and 
sisters  of  the  half  blood  are  not  excluded  by  the  act  of 
1831,  supra,  but  that  the  words  brothers  and  sisters  in- 
clude as  well  brothers  and  sisters  of  the  half  as  of  the 
whole  blood." 

It  thus  appears  that  at  the  time  of  the  enactment  of 
the  statute  of  descents  of  1852,  and  continued  in  force  to 
the  present  time,  the  words  brothers  and  sisters  used  in 
a  statute  of  descents  had  a  judicial  construction  so  as 
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to  include  by  them  as  well  brothers  and  sisters  of  the 
half  as  of  the  whole  blood. 

It  is  a  universal  rule  of  construction,  without  an  ex- 
ception, that  in  enacting  statutes  the  Legislature  will  be 
presumed  to  have  acted  with  reference  to  the  construction 
given  to  former  statutes,  couched  in  substantially  the 
same  language,  and  that  they  used  the  words  in  that 
sense.  Slate,  exrel.,  v.  Swope,  7  Ind.  91;  Wiggins,  Admr., 
v.  Keizer,  6  Ind.  252;  Brosee  V.  Stale,  5  Ind.  75;  Bow- 
man v.  Conn,  8  Ind.  58;  Garrigus  v.  Board,  etc.,  39  Ind. 
66;  Indianapolis,  etc.,  B.  W.  Co.  v.  Board,  etc.,  39  Ind. 
215;  Endlich  Int.  Stat.,  p.  12;  Suth.  Stat.  Con.,  p. 
546,  section  424. 

It  follows  that  the  provision  quoted  from  section  2470 
(2625)  supra,  casting  the  descent  upon  the  brothers  and 
sisters  of  the  intestate  living,  and  the  descendants  of 
such  as  are  dead,  includes  as  well  brothers  and  sisters  of 
the  {half  blood  and  their  descendants  as  those  of  the 
whole  blood  unless  this  meaning  is  in  some  way  con- 
trolled or  modified  by  some  other  section. 

Suth.  Stat.  Con.,  section  238,  says  that  "one  who 
contends  that  a  section  of  an  act  must  not  be  read 
literally  must  be  able  to  show  one  of  two  things,  either 
that  there  is  some  other  section  which  cuts  down  or  ex- 
pands its  meaning  or  else  that  the  section  itself  is  repug- 
nant to  the  general  purview." 

There  is  no  claim  that  the  section  referred  to  is  repug- 
nant to  the  purview.  But  it  is  assumed  by  appellants, 
learned  counsel  that  the  only  provision  for  kindred  of 
the  half  blood  is  made  by  section  2472,  R.  S.  1881,  supra, 
( 1  Burns  R.  S.  1894,  section  2627,  supra),  and  as  it  omits 
descendants  of  the  half  blood,  none  of  the  kindred  of  the 
half  blood  can  inherit  but  half  brothers  and  half  sisters. 
It  provides  that  "kindred  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood;  but  if  the  estate 
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shall  have  come  to  the  intestate  by  gift,  devise,  or  descent 
from  any  ancestor,  those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit:  Provided,  That  on  failure  of 
such  kindred,  other  kindred  of  the  half  blood  shall  in- 
herit as  if  they  were  of  the  whole  blood." 

It  is  to  be  observed  that  the  principal  object  and  pur- 
pose of  this  section,  as  appellants'  learned  counsel  con- 
tends, is  to  limit  the  right  of  inheritance  by  kindred  of 
the  half  blood.  But  the  limitation  is  not  in  the  direction 
of  confining  the  right  of  inheritance  exclusively  to  the 
half  brothers  and  half  sisters,  as  contended  by  appel- 
lants, but  it  is  to  limit  the  right  to  those  of  the  half 
blood  only  who  are  of  the  blood  of  the  ancestor  from 
whom  the  estate  shall  have  come  to  the  intestate  by  gift, 
devise,  or  descent,  if  there  are  any  such  half  blood  kin- 
dred; or,  rather,  to  exclude  from  such  inheritance  kin- 
dred of  the  half  blood  who  are  not  of  the  blood  of  the  an- 
cestor, where  there  are  other  kindred  of  the  half  blood 
who  are  of  the  blood  of  the  ancestor. 

In  Robertson  v.  Burrell,  40  Ind.  328,  this  court  con- 
strued this  section  as  if  it  read  as  follows:  "Kindred  of 
the  half  blood  shall  inherit  equally  with  those  of  the 
whole  blood;  but  if  the  estate  shall  have  come  to  the  in- 
testate by  gift,  devise,  or  descent,  from  any  ancestor, 
those  kindred  of  the  half  blood  only  who  are  of  the 
blood  of  such  ancestor  shall  inherit;  provided,  that  on 
failure  of  such  kindred  of  the  half  blood  having  the 
blood  of  such  ancestor,  other  kindred  of  the  half  blood 
shall  inherit  as  if  they  were  of  the  whole  blood." 

From  the  organization  of  the  State  to  the  enactment 
of  the  statute  under  consideration,  kindred  of  the  half- 
blood  inherited  equally  with  those  of  the  whole  without 
limitation  or  qualification.  This  section  put  a  limit  or 
qualification  upon  that  rule  and  excluded  the  half  blood 
kindred  only  where  they  were  not  of  the  blood  of  the 


NOVEMBER  TERM,  1894. 


Anderson  et  al.  v.  Bell  et  at. 


ancestor  from  whom  the  estate  came  by  gift,  devise,  or 
descent  to  the  intestate,  where  there  were  half  blood  kin- 
dred of  the  blood  of  the  ancestor.  As  before  observed, 
that  was  the  principal  object  of  that  section.  But  the 
section  would  be  practically  meaningless  if  section  2625 
(2470),  eupra,  were  left  out.  It  is  only  by  looking  to 
that  section,  providing,  as  it  does,  for  the  inheritance  by 
brothers  and  sisters  living  and  the  descendants  of  such  as 
are  dead  and  carrying  its  provisions  into  force,  that  the 
section  under  consideration  can  be  given  any  operation 
whatever.  If  there  were  no  provision  for  inheritance  by 
brothers  and  sisters,  the  provision  in  favor  of  kindred  of 
the  half  blood  would  be  an  idle  fulmination  of  words. 
So  we  must  look  to  both  sections  to  get  the  meaning  of 
either,  as  though  both  sections  formed  and  were  but  one. 
And  thus  the  provision  in  section  2625  (2470),  supra, 
that  the  brothers  and  sisters  of  the  intestate,  and  the  de- 
scendants of  such  as  are  dead  shall  take  the  inheritance, 
meaning  as  we  have  seen  brothers  and  sisters  of  the  half 
blood,  and  their  descendants,  as  well  as  those  of  the 
whole  blood,  may  be  looked  to  in  determining  the  scope 
and  meaning  of  the  phrase  ' '  kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood"  in  section 
2627  (2472),  supra.  If  the  two  sections  were  one  and  the 
same  section,  no  one  could  doubt  that  the  phrase  brothers 
and  sisters  of  the  intestate,  and  the  descendants  of  such  as 
are  dead  would  all  apply  to  the  kindred  of  the  half  blood 
mentioned  later  on  in  the  section,  especially  as  that  part 
of  the  section  is  silent  as  to  whether  the  descendants  of 
the  kindred  of  the  half  bloods  that  are  dead  are  to  in- 
herit; and  it  is  practically  conceded  by  the  learned  counsel 
for  appellants  that  the  two  sections  should  be  construed 
as  one  section;  and  that  is  true  because  the  latter  section 
is  practically  inoperative  without  the  other. 
Vol.  140—25 
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there  would  be  nothing  to  receive,  and  Bach  appointment  would  be 
an  objectless  and  useless  ceremony. 

Prom  the  Howard  Circuit  Court. 

H.  G.  Hanna,  W.  P.  Breen,  J.  Morris  and  G.  A. 
Scott,  for  appellant. 

M.  Bell,  W.  C.  Purdum,  J.  C.  Blacklidge,  G.  C.  Skir- 
ley  and  B.  C.  Moon,  for  appellee. 

McCabe,  J. — Thi8  was  a  petition  filed  in  the  circuit 
court  by  appellant  as  a  creditor  of  the  late  firm  of  H.  C. 
Harris  &  Son  against  the  appellee  as  the  surviving  part* 
ner,  asking  the  appointment  of  a  receiver  under  sections 
8123  to  8127,  Burns  R.  S.  1894,  R.  S.  1881,  sections 
6047  to  6051,  inclusive. 

The  petition  was  filed  on  June  24, 1893.  A  demurrer 
to  the  petition  for  want  of  sufficient  facts  was  sustained 
and  appellee  had  judgment  upon  the  demurrer. 

The  substance  of  the  petition  is  that  the  appellant,  a 
corporation,  was  a  creditor  of  the  late  firm,  and  that  the 
indebtedness  thereof  to  appellant.was  due  and  unpaid; 
that  said  late  firm  was  composed  of  appellee  and  one 
H.  C.  Harris,  his  father,  who  died  on  February  17, 
1893,  leaving  appellee  his  surviving  partner;  that 
on  the  19th  day  of  April,  1893,  sixty  days  had  elapsed 
since  the  death  of  H.  C.  Harris,  but  the  said  James  C. 
Harris,  the  surviving  partner,  has  not  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  county  the  in- 
ventory and  appraisement  required  by  statute;  that  ten 
days  have  elapsed  since  the  expiration  of  said  sixty  days 
and  Baid  surviving  partner  has  failed  to  file  the  list  of  lia- 
bilities and  creditors,  and  the  bond  as  such  surviving 
partner  required  by  the  statute;  the  said  surviving  part- 
ner, instead  of  taking  charge  of  the  property  of  said 
firm  and  settling  its  affairs  according  to  law,  has  turned 
all  the  assets  of  said  firm  over  to  another  person  in  trust 
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for  a  part  only  of  the  creditors  of  said  firm  not  including 
appellant,  and  without  its  consent  in  any  way. 

Prayer  for  the  appointment  of  a  receiver.  Section  8123, 
of  the  statute  above  referred  to,  requires  the  surviving 
partner  or  partners  within  sixty  days  after  the  death  of  a 
partner,  to  file  an  inventory  and  appraisement  of  the 
partnership  estate  of  the  late  firm  with  the  clerk  of  the 
court  having  probate  jurisdiction. 

Section  8125  requires  that  the  surviving  partner 
or  partners  "upon  the  filing  of  the  inventory,  and  ap- 
praisement "  "  shall  execute  a  bond,  payableto  the  State 
*  *  in  a  sum  double  the  amount  of  the  interest  of  said 
decedent  *  *  *  conditioned  for  the  faithful  performance 
of  his  or  their  trust,"  with  approved  sureties.  "If  such 
surviving  partner  or  partners  shall  fail  to  file  such  bond 
within  ten  days  after  the  filing  of  such  inventory  and 
appraisement,  thejudgeof  the  court  having  probate  juris- 
diction shall  appoint  a  receiver  to  take  charge  of  the 
assets  of  such  firm,  who  shall  proceed  to  settle  the  same 
as  though  a  voluntary  assignment  of  the  assets  of  said 
firm  had  been  made  for  the  benefit  of  creditors." 

The  next  section  provides  that:  "If  such  surviving 
partner  or  partners  shall  fail  to  file  such  inventory,  and 
appraisement,  and  list  of  liabilities,  and  bond,  as  in  this, 
act  provided,  or  shall  fail  or  refuse  to  take  upon  him  or 
themselves  the  settlement  of  the  business  of  such  firm, 
the  judge  of  the  court  having  probate  jurisdiction,  upon 
petition  filed  by  any  one  interested  in  the  settlement  of 
such  partnership,  shall  appoint  a  receiver  to  settle  the 
affairs  of  such  partnership,  who  shall  proceed  to  settle 
the  same  *  *  as  heretofore  provided  in  this  act." 

There  can  be  no  doubt  that  this  statute  authorizes  the 
appointment  of  a  receiver  on  a  petition  filed  therefor  by 
any  one  interested  in  the  settlement  of  such  partnership 
where  the  surviving  partner  has  failed  to  do  the  things 
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pointed  out  and  required  of  him  therein  if  there  ia  any 
estate  left  to  settle.  Neither  is  there  any  doubt  that  the 
appellant  is  shown  in  the  petition  to  have  such  an  inter- 
est in  the  settlement  of  the  partnership  as  entitled  it  to 
file  and  prosecute  the  petition  for  the  appointment  of 
such  receiver.  The  only  question  is,  does  the  petition 
not  Bhow  that  there  was  no  estate  to  settle? 

The  appellee  contends  that  the  petition  shows  that  the 
partnership  assets  had  all  been  disposed  of  by  the  sur- 
viving partner  in  a  valid  and  binding  manner  before  the 
filing  of  the  petition.  If  that  is  true,  the  filing  of  a  bond 
by  the  surviving  partner  would  be  an  idle  and  useless 
ceremony;  so  would  the  filing  of  an  inventory  and  ap- 
praisement; indeed  no  such  document  could  be  filed,  for 
there  would  be  nothing  to  inventory  and  nothing  to  ap- 
praise, consequently  there  would  he  no  foundation  for 
the  appointment  of  a  receiver,  both  for  want  of  assets  of 
the  partnership  to  administer  and  for  want  of  any  neg- 
lect on  the  part  of  the  surviving  partner  to  do  the  things 
required  of  him  by  the  statute.  As  to  the  assets  of  the 
late  firm,  the  petition  charges  that  "the  said  surviving 
partner,  instead  of  taking  charge  of  the  property  of  said 
firm  and  settling  its  affairs  according  to  law,  has  turned 
all  of  the  assets  of  said  firm  over  to  another  person  in 
trust  for  a  part  only  of  the  creditors,  not  including  ap- 
pellant." To  turn  over  property  by  the  owner  to  an- 
other person  in  trust  for  the  creditors  of  such  owner,  is 
to  part  with  the  title  and  control  of  such  property.  The 
question  arises,  had  the  surviving  partner  the  power  to 
part  with  the  control  and  title  to  the  partnership  assets? 
A  surviving  partner  may  execute  a  mortgage  on  the 
partnership  property  to  secure  his  firm's  liability  with- 
out complying  with  the  statute  above  cited.  Iladley  v. 
Milligan,  100  Ind.  49. 

In  State  v.  Matthews,  129  Ind.   281  (283-4),  it  is  said 
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by  this  court  "that  our  statute,  relating  to  the  settlement 
of  partnerships  by  the  surviving  partner,  does  not  change 
or  affect  his  interest  in,  or  right  of,  possession  of  the  part- 
nership assets,  but  that  he  is  the  legal  owner  of  the  assets 
(  Wilsony.  Nicholson,  61  Ind .  241 ) ,  and  may  make  a  volun- 
tary assignment  of  the  partnership  assets,  or  prefer  one  firm 
creditor  over  others  by  the  execution  of  chattel  mort- 
gages." First  Nat'l  Bank  v.  Parsons,  128  Ind.  147; 
Hadley  v.  Milligan,  supra. 

In  First  Nat'l  Bank  v.  Parsons,  supra,  it  was  held  that 
a  chattel  mortgage  executed  by  the  surviving  partner  on 
the  partnership's  property  was  good  against  a  general 
assignment,  under  the  statute,  of  all  such  property  for 
the  benefit  of  all  the  creditors  of  the  firm  afterwards  made 
by  the  surviving  partner  though  he  had  not  complied 
with  the  statute  above  cited. 

On  page  149  the  court  said:  "The  statute  relative  to 
surviving  partners  (sections  6046  etseq.,  R.  S.  1881) 
does  nothing  more  than  place  certain  restrictions  upon 
the  power  of  surviving  partners,  by  requiring  the  filing 
of  inventories,  appraisements,  lists  of  liabilities,  etc.,  and 
by  requiring  the  filing  of  a  bond.  The  nature  and  ex- 
tent of  the  interest  in  the  partnership  property  which 
pass  to  him  on  the  death  of  his  partner  are  not  changed 
or  affected  in  any  way  by  the  statute,  nor  does  the  stat- 
ute purport  to  direct  or  affect  the  manner  in  which  he 
may  dispose  of  and  apply  the  firm  assets.  In  this  re- 
spect the  surviving  partner  is  left  precisely  where  he  was 
before  the  enactment  of  the  statute.  The  inventories, 
bonds,  etc.,  are  required  to  insure  that  he  will  properly 
administer  his  trust  and  do  the  precise  things  which  he 
was  previously  required  to  do.  Before  the  death  of  the 
partner  the  firm  had  the  same  power,  to  secure  and  pre- 
fer creditors,  possessed  by  individual  debtors. 

"In  the  case  of  Emerson  v.  Senter,  118  U.  S.  3,  it  is 
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held  by  the  Supreme  Court  of  the  United  States,  that,  in 
the  absence  of  a  statute  forbidding  it,  a  surviving  part- 
ner has  the  same  right,  and  our  statute  does  not  forbid 
it."     See  also  Harseim  v.  Booth,  134  Ind.  281. 

If  a  surviving  partner  can  mortgage  the  partnership 
property  to  secure  preferred  creditors  of  the  firm,  no  good 
reason  is  perceived  why  he  may  not  transfer  the  same  in 
trust  to  a  third  person  for  the  benefit  of  such  preferred 
creditors.  In  effect,  that  is  what  the  petition  states  that 
the  surviving  partner  had  done  before  the  filing  of  the 
same.  Had  the  petition  stated  that  the  surviving  part- 
ner had  sold  the  partnership  property  to  get  money  to 
pay  firm  debts,  and  that  such  money  had  been  paid  to 
certain  preferred  creditors  of  the  firm,  no  one  for  a  mo- 
ment could  doubt  or  question  the  validity  or  binding 
force  of  such  a  disposition  of  the  partnership  property 
on  all  concerned,  especially  in  the  absence  of  fraud  and 
collusion.  The  fact  that  some  creditors  were  preferred, 
would  not  constitute  fraud  or  vitiate  the  transaction. 
Such,  in  effect,  is  the  disposition  the  petition  shows  to 
have  been  made  of  the  partnership  property.  In  such  a 
case,  of  what  avail  would  be  the  appointment  of  a  re- 
ceiver by  the  court?  There  would  be  nothing  to  receive 
and  nothing  to  administer,  and  his  appointment  would 
be  an  objectless,  useless  and  idle  ceremony. 

The  circuit  court  did  not  err  in  sustaining  the  demur- 
rer to  the  petition. 

The  judgment  is  therefore  affirmed. 

Filed  Nov.  26, 1894 ;  petition  for  a  rehearing  overruled  Jan.  IS.  1896. 
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BOWKN  ET  AL.  V.  RaTCUFF,  ASSIGNEE.  ' 

Mortgage  — Description  of  Debt  Secured.— A  mortgage,  to  be  valid, 
most  in  some  way  describe  and  identify  the  indebtedness  it  is  in- 
tended to  secure.  Literal  accuracy  is  not  required,  but  the  de- 
scription of  the  debt  must  be  correct  sofarasitgoes,  and  lull  enough 
to  direct  attention  to  the  sources  of  correct  information  in  regard  to 
it,  and  be  such  as  not  to  mislead  or  deceive  as  to  the  nature  or 
amount  of  it,  by  the  language  used. 

Same. — Renewal  of  Note*. — Note  Given  for  Debt  Not  Secured  by  Mort- 
gage.— A  note  given  in  renewal  of  another  note  not  described  in  the 
mortgage  can  not  be  considered  as  secured  by  snch  mortgage ;  nor 
is  a  note  given  for  an  indebtedness  not  secured  by  a  mortgage. 

Same. — Amount  of  Recovery  on  Foreclotwre,  When  Amount  Not  Specified 
to  Mortgage. — Where  tbe  amount  of  the  indebtedness  is  not  specified 
in  the  mortgage,  the  mortgagee,  on  a  foreclosure,  is  entitled  to  re- 
cover only  so  much  as  he  shows  affirmatively  is  due. 

From  the  Carroll  Circuit  Court. 

M.  Winfield,  R.  C.  Pollard,  C.  R.  Pollard  and  C.  E. 
Taber,  for  appellants. 

W.  C.  Smith,  G.  W.  Jvlien  and  M.  A.  Ryan,  for  ap- 
pellee. 

Monks,  J. — Harvey  J.  Ball  made  an  assignment  un- 
der the  law  to  appellee,  Abner  Ratcliff,  his  assignee. 
Ratcliff,  as  assignee,  on  the  1st  day  of  January,  1894, 
filed  his  petition,  in  the  Carroll  Circuit  Court,  asking 
for  the  sale  of  the  following  described  real  estate  in  Car- 
roll county,  Indiana,  to  wit: 

The  northwest  fractional  quarter  of  section  31,  town- 
ship 24  north,  range  1  west,  containing  147^  acres  of 
land.  He  made  the  appellants,  Abner  T.  Bowen,  John 
A.  Cartwright  and  Edward  W.  Bowen,  a  firm  doing 
business  under  the  name  and  style  of  A.  T.  Bowen  & 
Co.,  and  a  firm  doing  business  under  the  name  and  style 
of  the  Citizens'  Bank,  defendants  to  his  petition,  alleg- 
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ing  in  his  petition  that  Harvey  J.  Ball  had  executed  a 
mortgage  to  the  Citizens'  Bank  of  Delphi,  Indiana,  hear- 
ing date  of  the  4th  day  of  October,  1892,  for  the  sum  of 
11,500,  with  eight  per  cent,  interest;  that  the  same  be- 
came due  on  the  4th  day  of  September,  1893;  and  one 
mortgage  executed  by  Harvey  J.  Ball  and  wife  to  the 
said  A.  T.  Bowen  &  Co.,  bearing  date  March  2,  1893; 
that  the  said  mortgage  executed  by  Harvey  J.  Ball  and 
wife  to  the  said  A.  T.  Bowen  &  Co.  does  not  set  forth  the 
amount  secured  by  said  mortgage,  and  your  petitioner 
does  not  know  what  said  mortgage  secures;  that  the  said 
Citizens'  Bank  and  the  said  A.  T.  Bowen  &  Co.  also  held 
a  large  amount  of  notes  which  were  assigned  to  them  by 
the  said  Harvey  J.  Ball  as  collateral  security,  and  he 
makes  the  said  A.  T.  Bowen  &  Co.'s  bank  and  the  Cit- 
izens' Bank  parties  hereto,  that  the  amount  of  their 
liens  may  be  ascertained  and  fixed  by  the  court;  and 
that  he  be  authorized  to  pay  the  amount  found  due  the 
said  Citizens'  Bank  and  the  said  A.  T.  Bowen  &  Co.  out 
of  the  proceeds  of  said  sale. 

Other  lien;holders  were  also  made  parties,  and  the 
petitioner  asks  the  court  that  the  defendants,  including 
appellants,  be  required  to  answer  the  petition  and  to  aet 
up  the  amounts  of  their  liens. 

Appellants  appeared  and  filed  answer.  The  sub- 
stance of  the  answer  is  that  appellants  held  several 
notes  signed  by  the  said  Harvey  J.  Ball  with  others. 

One  dated  February  21,  1893,  due  one  month  after 
date,  for  $1,434.98,  upon  which  has  been  paid  different 
amounts. 

Two  notes  for  $200  each,  dated  July  1,  1889,  due  on 
the  1st  of  January  after  date,  which  had  been  assigned 
in  writing  to  appellants. 

One  note,  dated  March  10,  1893,  due  two  months  after 
date,  for  $840.60,  with  interest. 
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One  note,  dated  December  22,  1890,  due  one  year  af- 
ter date,  for  $461,  with  interest  at  the  rate  of  eight  per 
cent. 

One  note,  dated  March  12,  1890,  due  seven  months 
after  date,  for  $147.87,  with  interest. 

One  note,  dated  March  10,  1893,  due  in  three  months 
after  date,  for  $1,000,  with  interest,  upon  which  some 
payments  had  been  made. 

One  note,  dated  November  19,  1888,  due  in  nine 
months  from  date,  for  $100,  assigned  to  appellants 
in  writing,  with  attorney's  fees. 

One  note,  dated  January  2,  1892,  due  on  the  first  day 
of  September,  1892,  for  $35,  with  interest,  and  assigned 
to  appellants. 

One  note,  dated  January  2,  1892,  due  the  first  day  of 
January,  1893,  for  $35,  with  interest,  and  assigned  to 
appellants. 

That  all  of  these  notes  were  secured  by  a  mortgage 
upon  the  land  described  in  the  petition,  executed  by  the 
said  Harvey  J.  Ball  and  Eunice  A.  Ball,  bis  wife,  on  the 
second  day  of  March,  1893. 

The  description  in  the  mortgage  is  as  follows: 

"Harvey  J.  Ball  and  Eunice  A.  Ball,  his  wife,  of  Car- 
roll county,  State  of  Indiana,  mortgage  and  warrant  to 
A.  T.  Bowen  and  Company,  of  Carroll  county,  in  the 
State  of  Indiana,  the  following  real  estate  in  Carroll 
county,  in  the  State  of  Indiana,  to  wit:  (describing  the 
land)  and  to  secure  any  notes  that  may  be  given  for  re- 
newal of  said  notes  or  any  part  thereof,  or  for  interest 
thereon,  and  any  future  advances  or  other  indebtedness 
due  of  that  may  hereafter  become  due,  the  mortgagees 
or  either  of  them  from  the  mortgagors  or  either  of  them, 
to  the  amount  of  $10,000. " 

The  answer  avers  that  appellants  admit  they  have 
and  hold  a  lien  on  the  real  estate  described  in  said  peti- 
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turner's  petition  in  the  Bum  of  $3,999.90;  that  the  same 
consists  of  promissory  notes  made,  executed  and  deliv- 
ered by  the  said  Harvey  J.  Ball  upon  different  occasions, 
and  at  different  times  to  the  said  A.  T.  Bowen  &  Com- 
pany, and  upon  certain  notes  that  were  executed  by  the 
said  Harvey  J.  Ball  to  different  parties,  and  assigned  by 
said  parties,  in  writing,  to  the  said  A.  T.  Bowen  &  Com- 
pany, and  upon  certain  other  notes  which  were  by  the 
said  Ball  assigned,  in  writing,  to  said  appellants 
herein;  all  of  which  notes  are  long  since  due,  and  re- 
main wholly  unpaid.  Copies  of  each  of  said  notes  and 
the  mortgage  securing  the  same  are  each  filed  with  and 
made  a  part  of  the  answer,  and  that  said  notes  were 
given  for  renewal  of  certain  notes  which  were  sur- 
rendered up  at  the  time  of  the  giving  and  assigning  the 
notes  to  said  Bowen  by  said  Ball,  and  for  other  indebt- 
edness due  said  Bowen  and  for  advancements  made  to 
said  Ball ;  appellants  aver  that  said  mortgage  was 
duly  recorded  on  the  30th  day  of  March,  1893,  in  the 
records  of  the  recorder's  office,  of  Carroll  county,  Indi- 
ana; that  said  notes  are  secured  by  said  mortgage.  And 
appellants  ask  in  their  answer  that  their  lien  be  as- 
certained and  protected  in  the  decree  ordering  the  sale 
of  the  property,  and  that  the  same  be  paid  out  of  the 
proceeds  of  the  sale.  Appellee,  Ratcliff,  filed  a  de- 
murrer to  appellants'  answer,  which  was  sustained  by 
the  court,  to  which  ruling  appellants  reserved  an  excep- 
tion. 

The  court  thereupon  rendered  judgment  against  ap- 
pellants for  costs,  and  ordered  that  said  real  estate  be  sold 
by  said  assignee.  The  objection  urged  to  the  answer  of 
appellants  was  that  there  is  no  sufficient  description  of 
the  debt  secured  by  the  mortgage. 

A  mortgage,  to  be  effective,  must  in  some  way  de- 
scribe and  identify  the  indebtedness  it  is  intended  to  se- 
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cure.  Philbrooks  v.  McEwen,  29  Ind.  347;  Brick  v. 
Scott,  47  Ind.  299. 

Literal  accuracy  in  describing  the  debt  secured  by 
the  mortgage  is  not  required,  but  the  description  of  the 
debt  must  be  correct  so  far  as  it  goes,  and  full  enough 
to  direct  attention  to  the  sources  of  correct  information 
in  regard  to  it,  and  be  such  as  not  to  mislead  or  deceive, 
as  to  the  nature  or  amount  of  it,  by  the  language  used. 
New  v.  Sailors,  114  Ind.  407;  Ogborn  v.  Eiiason,  11  Ind. 
393;  Mtna  Life  Ins.  Co.  v.  Finch,  84  Ind.  301;  Jones 
Mortgages,  section  70,  343. 

In  Newv.  Sailors,  supra,  this  court  said:  "It  is  essen- 
tial that  the  character  of  the  debt  and  the  extent  of  the 
incumbrance  should  be  denned  with  such  reasonable 
certainty  as  to  preclude  the  parties  from  substituting 
other  debts  than  those  described,  thereby  making  the 
mortgage  a  mere  cover  for  the  perpetration  of  fraud 
upon  creditors."     Pettibone  v.  Oriswold,  4  Conn.  158. 

An  examination  of  the  clause  of  the  mortgage  describ- 
ing the  indebtedness  secured  leads  to  the  conclusion  that 
the  description  of  the  indebtedness  is  not  complete,  that 
something  is  omitted.  The  clause  is,  "And  to  secure 
any  notes  that  may  be  given  for  renewal  of  said  notes  or 
any  part  thereof,  or  for  any  interest  thereon,  etc." 
The  notes  referred  to  by  the  words  "Said  notes,"  are 
not  described  in  the  mortgage,  and 'are,  therefore,  not 
secured  thereby;  that  being  the  case,  no  notes  given  in 
renewal  thereof  would  be  secured  by  the  mortgage  held 
by  appellants,  under  the  allegations  in  the  answer.  The 
words  "or  other  indebtedness  due  or  that  may  here- 
after become  due,  etc.,"  must  be  held  to  mean  indebt- 
edness other  than  future  advances,  or  indebtedness  evi- 
denced by  promissory  notes. 

The  mortgage  thus  construed,  in  the  light  of  the  alle- 
gations in  the  answer,  secures  no  indebtedness  which. 
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waa  evidenced  by  promissory  notes  whep  the  mortgage 
waa  executed.  There  are,  however,  two  notes  filed  with 
and  made  a  part  of  the  answer,  dated  March  10,  1893, 
one  calling  for  *840.60  and  the  other  $1,000.  These 
notes  were  given  after  the  mortgage  was  executed.  The 
answer  alleges  that  the  notes  filed  therewith  and  made  a 
part  thereof  '  'were  given  for  advancements  made  to  said 
Ball. ' '  This  allegation  could  only  apply  to  the  two  notes 
mentioned,  and  if  they  were  given  for  advances  made 
after  the  execution  of  the  mortgage  and  on  the  faith 
thereof  they  are  secured  by  it,  but  if  given  for,  or  in  re- 
newal of  indebtedness  not  secured  by  the  mortgage,  they 
are  not  secured  by  it. 

Under  the  allegations  of  the  answer,  none  of  the  notes 
filed  with  and  made  a  part  thereof  come  fairly  within 
the  terms  used  in  the  mortgage,  except  the  two  described. 
How  much  this  could  be  changed  by  averment  and  ex- 
plained by  extraneous  evidence,  we  need  not  and  do  not 
decide.     New  v.  Sailors,  eupra. 

We  think  the  two  notes  dated  March  10,  1893,  were 
sufficiently  described  in  the  mortgage  aided  by  the  alle- 
gations in  the  answer  to  render  said  answer  good  against 
the  demurrer. 

Whether  the  two  notes  named  are  secured  by  the  mort- 
gage can  be  determined  from  the  evidence  when  the 
cause  is  tried.  The  rule  in  this  class  of  cases  is  that  the 
mortgagee  is  entitled  to  recover  only  so  much  as  he 
shows  affirmatively  is  due.  Any  doubt  or  uncertainty 
should  operate  against  the  mortgagee  and  not  in  his  fa- 
vor. Kline  v.  McGuekin,  25  N.  J.  Eq.  433;  1  Jones 
Mortgages,  section  378. 

For  the  reasons  given,  the  court  erred  in  sustaining 
the  demurrer  to  appellants'  answer. 

Judgment  reversed,  with  instructions  to  overrule  the 
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demurrer  to  appellants'  answer  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
Filed  Feb.  26, 1896. 


No.  17,114. 
PaiEBT   ET  AL.  V.  LACKEY   ET  AL.  ' 

Will, — Correcting  Mistakes  in. — A  mistake  in  a  will  can  not  be  cor- 
rected by  the  courts,  if  the  mistake  be  not  apparent  on  the  face  ot 
the  will,  when  applied  to  the  subject-matter  of  the  devise. 

Sauk.— Parol  Evidence  to  Correct  Mistake  in. — Parol  evidence  is  not  ad- 
missible to  show  the  intention  of  the  testator  in  contradiction  of  the 
intention  expressed  in  the  wilt,  but  it  is  admissible  to  show  the  sit- 
uation and  condition  of  the  testator's  property  devised  by  his  will. 

Same. — Mistake  Corrected  by  Construction. — Naming  Wrong  Section  in 
Which  Land  Devised  Lay. — If  the  mistake  be  shown  by  the  words  of 
the  will,  when  applied  to  the  subject-matter  upon  which,  as  its  lan- 
guage discloses,  it  was  intended  to  operate,  such  mistake  may  be 
obviated  by  construction.  Thus  where  a  testator  bequeathed  one- 
half  of  all  the  lands  of  which  he  might  die  possessed,  adding  "my 
land  being  in  the  north  hall  of  the  northeast  quarter  of  section  36," 
and  it  was  in  fact  in  section  36,  it  was  held  that  the  will  could  be 
corrected  by  construction,  and  that  the  devise  was  valid. 

Practice. — Special  Verdict  or  Finding  Showing  Defective  Answer  Not 
Proven. — Error  Cured. — Error  of  law  arising  in  holding  a  defective 
answer  sufficient  is  rendered  harmless  by  a  special  verc'ict  or  find- 
ing showing  that  such  answer  is  not  proven. 

From  the  Fulton  Circuit  Court. 

I.  Conner  and  W.  W.  McMahan,  for  appellants. 

M.  L.  Essich  and  0.  F.  Montgomery,  for  appellees. 

McCabk,  J. — The  appellants  sued  the  appellees  for 
partition.  Answer  in  two  paragraphs,  and  a  cross-com- 
plaint by  appellees.  The  trial  resulted  in  a  special  ver- 
dict, on  which  appellees  and  appellant  Jane  Shelton  had 
judgment. 
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The  only  questions  presented  by  the  assignment  of 
errors  and  appellants'  brief  are  the  sufficiency  of  the 
facts  stated  in  the  second  paragraph  of  the  appellees' an- 
swer and  their  cross-complaint. 

The  circuit  court  overruled  a  demurrer  to  the  second 
paragraph  of  appellees'  answer  and  to  the  appellees' 
cross-complaint.     These  rulings  are  assigned  for  error. 

It  appears,  from  the  complaint,  that  on  September  10, 
1871,  Alexander  Lackey  died  intestate  in  Fulton  county, 
Indiana,  and  left  surviving  him  as  his  sole  heirs  at  law 
Osse  B.  Lackey,  his  widow,  Laura  M.  Priest,  Jane  Shel- 
ton,  Elizabeth  C.  Woodfill,  Caroline  Oliver,  Harriet 
Schilling,  the  appellants,  plaintiffs  below,  and  the  de- 
fendants below,  Jacob  L.  Lackey  and  Andrew  Lackey, 
appellees,  and  William  Lackey  and  Sarah  Martin,  his 
children. 

The  last  two  are  not  parties  to  the  action  or  to  this  ap- 
peal. 

That  he  died  seized  in  fee  Bimple  of  the  north  half  of 
the  northeast  fractional  quarter  of  section  36,  Michigan 
road  lands,  in  Fulton  county,  Indiana,  less  ten  and  a 
half  acres,  consisting  of  a  strip  of  land  of  uniform  width 
across  the  entire  east  end  of  said  half  section;  that  the 
interest  of  said  Laura  M.  Priest,  Elizabeth  C.  Woodfill, 
Caroline  Oliver  and  Sarah  Martin  was  set  off  to  them  in 
a  strip  of  32  acres  of  uniform  width  across  the  entire  east 
end  of  said  half  section,  after  said  ten  and  a  half  acres 
had  been  cut  off;  that  there  has  been  no  further  parti- 
tion of  said  lands,  but  Jacob  L.  Lackey  is  the  owner,  by 
purchase,  of  the  interest  of  Harriet  Schilling  and  Will- 
iam Lackey;  that  on  the  3d  day  of  April,  1891,  Osse  B. 
Lackey  died  in  said  county,  seized  in  fee  of  the  interest 
in  said  lands  which  descended  to  her  from  her  said  hus- 
band, and  leaving  surviving  as  her  only  children  and 
heirs  the  said  Laura  M.  Priest,  Jane  Shelton,  Elizabeth 
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C.  Woodfill,  Caroline  Oliver  and  Harriet  Schilling,  ap- 
pellants, Jacob  L.  Lackey  and  Andrew  Lackey,  appel- 
lees, to  whom  the  complaint  avere  that  the  interest  of 
said  widow  descended,  and  to  each  the  undivided  one- 
seventh,  the  other  two  children  of  said  Alexander 
Lackey,  deceased, — William  Lackey  and  Sarah  Martin, 
being  ii is  children  by  a  former  marriage. 

The  second  paragraph  of  the  answer  avers  that  the 
widow,  Osse  B.  Lackey,  died  testate  as  to  said  lands, 
having,  prior  to  her  death,  executed  her  will,  which  was 
duly  admitted  to  probate  on  April  6,  1891,  after  her 
death,  and  that,  by  its  terms,  she  had  devised  her  inter- 
est in  said  land  to  Jacob  L.  Lackey,  Homer  Lackey  and 
Andrew  Lackey,  that  is,  to  Jacob  L.  and  Homer  Lackey 
each  one-fourth,  and  to  Andrew  Lackey  one-half,  of  all 
the  lands  of  which  she  died  seized;  that  in  said  will,  in 
the  bequest  to  Andrew  Lackey,  she  says  the  same  being 
in  section  35  in  Michigan  road  lands,  where,  by  the 
terms  of  the  will,  it  is  shown  that  she  meant  section  36, 
Michigan  road  lands;  that  she  did  not  own  or  have  any 
interest  in  any  land  except  that  in  said  section  35,  as  de- 
scribed in  the  complaint;  that,  therefore,  the  plaintiffs, 
appellants,  have  no  claim,  title  or  interest  whatever  in 
said  lands,  wherefore,  etc. 

A  copy  of  the  will  is  made  a  part  of  the  answer  by  ex- 
hibit. 

The  part  of  the  will  disposing  of  the  land  reads  as  fol- 
lows: 

"2d.    I  give  and  bequeath  to  my  son,  Andrew  Lackey,  ■ 
the  undivided  one-half  of  all  the  lands  of  which  I  may 
die  possessed,  my  land  being  in  the  N.  X    of  N.  E. 
fractional  H  of  section  35  of  Michigan  road  lands,  Ful- 
ton county,  Indiana.     *     *     * 

"3d.    I   give    and    bequeath  to   my  son,   Jacob  L. 
Vol.  140—26 


402  SUPREME  COURT  OF  INDIANA, 

Priest  et  ol.  v.  Lackey  it  al. 

Lackey,  the  undivided  one-fourth  ( %.  )  of  all  my  real  es- 
tate.     •     •••••••••••••• 

"4th.  I  give  and  bequeath  to  my  grandson,  Homer 
Lackey,  the  undivided  one-fourth  ( H  )  of  all  the  land  of 
which  I  may  die  possessed." 

Counsel  on  both  sides  have  assumed  that  the  sole  ques- 
tion arising  on  the  demurrer  to  this  answer  is  whether 
the  mistake  in  the  will  defeats  the  bequest.  It  is  con- 
tended on  behalf  of  the  appellants  that  it  does,  while  on 
behalf  of  the  appellees  it  is  contended  that  it  does  not. 
There  can  be  no  question  as  to  the  bequest  to  Jacob  L. 
Lackey  and  Homer  Lackey.  To  each  of  them  is  be- 
queathed the  undivided  one-fourth  of  all  her  real  estate 
without  attempting  to  describe  it.  It  is  in  the  second 
item  where  the  mistake  occurs.  There  the  bequest  is  of 
"one-half  of  all  the  lands  of  which  I  may  die  possessed," 
and  then  she  attemps  to  add  a  description  of  her  lands 
which  is  correct  in  all  respects  except  that  she  is  made 
to  say  that  it  is  in  section  35  instead  of  section  36.  She 
owned  no  land  in  section  35,  but  she  did  in  section  36, 
which  the  other  part  of  the  description  accurately  de- 
scribes. 

It  is  settled  law  that  mistakes  in  wills  can  not  be  cor- 
rected by  a  court  of  equity  where  the  mistake  is  not  ap- 
parent on  the  face  of  the  will  itself  when  applied  to  the 
subject-matter  of  the  devise.  Judy  v.  Gilbert,  77  Ind. 
96;  McAliater  v.  Butterfield,  31  Ind.  25;  Funk  v.  Davit, 
103  Ind.  281. 

It  is  hardly  correct  to  say  that  the  will  is  changed  by 
such  correction,  but  that  by  construing  the  whole  so  as 
to  ascertain  the  real  intention  of  the  testator  the  mistake 
is  obviated.  This  can  only  be  done  by  a  consideration 
of  the  language  employed  in  the  will,  and  such  lights  as 
are  ordinarily  employed  in  construing  language  used  in 
the  will.     It  can  not  be  done  by  the  introduction  of 
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parol  evidence  as  to  the  intention  of  the  testator  in  con- 
tradiction of  such  intention  as  expressed  in  the  will. 
Courts  must  construe  and  enforce  wills  as  they  are  writ- 
ten.    Judy  v.  Gilbert,  supra. 

It  is  always  proper,  in  construing  a  will,  to  take  into 
consideration  the  situation  and  condition  of  the  testator's 
property.  Here  the  devise  is  "of  all  the  land  of  which 
I  may  die  possessed,"  and  then  follows  the  description, 
the  latter  part  of  which  places  it  in  section  35.  She  then 
owned  and  afterwards  died  possessed  of  the  land  in  sec- 
tion 36,  the  balance  of  the  description  of  which  was  cor- 
rectly stated  in  the  will.  She  never  owned  any  land  in 
section  35.  From  the  language  employed  in  the  will,  it 
is  made  clear  and  manifest  that  she  meant  to  devise  the 
land  she  owned  and  should  die  seized  of.  When  coming 
to  consider  the  situation  and  condition  of  that  land*  we 
find  it  in  section  36.  It  therefore  clearly  appears  from 
the  will  itself,  and  not  from  extrinsic  evidence,  that  she 
meant  section  36  when  she  said  section  35. 

Had  she  stopped  when  she  had  devised  one-half  of  the 
lands  of  which  she  died  possessed,  it  would  have  passed 
the  land  in  section  36.  When  the  testator  proceeded  to 
say,  after  the  description,  "my  land  being  in  the  N.  % 
N.  E.  fractional  quarter  of  section  35,"  she  made  clear 
beyond  doubt  that  she  meant  to  devise  the  land  she  then 
owned,  and  of  which  afterward  she  died  seized,  and  that 
being  in  section  36  it  also  clearly  appears  from  the  will 
itself  that  she  meant  section  36  instead  of  section  35. 

Where  the  mistake  is  shown  by  the  words  of  the  will, 
when  applied  to  the  subject-matter  upon  which,  as  its 
language  discloses,  it  was  intended  to  operate,  such  mis- 
take may  be  obviated  by  construction.  Cleveland  v. 
Spilman,  25  Ind.  95;  Black  v.  Richards,  95  Ind.  184; 
Pocock  v.  Redinger,  108  Ind.  573. 

The  language  employed  in  the  will  shows  it  was  in- 
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tended  to  operate  on  land  she  then  owned  and  of  which 
she  might  die  seized.  That  was  in  section  36  and  not  in 
section  35.  If  no  such  language  had  been  employed,  we 
should  have  a  very  different  question  presented.  The 
appellants,  however,  contend  that  the  copy  of  the  will 
set  out  as  an  exhibit  to  the  answer  can  not  be  looked  to 
to  aid  the  answer.  Conceding,  without  deciding,  that 
that  is  the  rule,  it  does  not  help  the  appellants  any,  be- 
cause the  language  of  the  answer  is,  "she  says  the  same 
being  in  section  35,  where  by  the  terms  of  the  will  it  is 
shown  that  she  meant  section  36."  The  demurrer  ad- 
mits these  averments  to  be  true  and  that  makes  a  stronger 
case  that  the  testator  meant  section  36  than  the  will  it- 
self. The  answer  was  therefore  sufficient  to  show  that 
the  appellants'  mother  had  disposed  of  all  her  interest 
in  said  real  estate  by  will  to  other  persons  than  the  ap- 
pellants, and  therefore  stated  facts  sufficient  to  constitute 
a  defense  to  the  appellants'  complaint  for  partition  as  to 
that  interest.  But  the  complaint  stated  a  cause  of  action 
in  favor  of  at  least  one  of  the  five  appellants  in  the  un- 
divided two-thirds  of  the  land  descended  to  the  nine 
children  named  of  said  Alexander  Lackey,  and  the  an- 
swer states  no  defense  to  the  right  of  that  appellant  to 
have  partition  of  and  have  her  interest  in  the  said  un- 
divided two-thirds  set  off  to  her. 

The  complaint  shows  that  the  interest  of  four  of  the 
children,  namely:  Laura  M.  Priest,  Elizabeth  C.  Wood- 
fill,  Caroline  Oliver  and  Sarah  Martin  in  the  undivided 
two-thirds  descended  to  them  from  their  father  had  been 
set* off  to  them  by  a  partial  partition,  and  that  the  inter- 
est of  two  more,  Harriet  Schilling  and  William  Lackey, 
had  been  sold  to  one  of  the  other  children,  Jacob  L. 
Lackey.  Thus  it  1b  shown  by  the  complaint  that  six  of 
the  nine  children  have  parted  with  the  interest  in  the 
land  inherited  from  their  father,  the  two  defendants,  ap- 
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pellees  Jacob  L.  and  Andrew  Lackey,  make  eight,  and 
the  other  plaintiff,  appellant  Jane  Shelton,  makes  nine. 
It  ia  nowhere  shown  in  the  complaint  that  she  had 
parted  with  her  interest  in  the  undivided  two-thirds  de- 
scended to  her  from  her  father,  nor  does  the  answer  state 
any  reason  why  she  should  not  have  that  interest  set  off 
to  her.  The  answer  purports  to  be  a  full  and  not  a  par- 
tial defense.  It  does  not  state  facts  enough  to  make  a 
full  and  complete  defense.  There  are  other  objections 
urged  to  the  answer,  but  it  was  bad  for  the  defect  sug- 
gested. However,  the  error  in  holding  it  good  was  not 
only  not  urged  in  argument,  but  under  the  allegations 
of  the  cross-complaint  the  special  verdict  found  the  facts 
in  favor  of  James  Shelton's  interest  in  the  undivided 
two-thirds  descended  from  her  father,  thus  rendering 
the  error  harmless. 

The  cross-complaint  is  by  the  appellees  and  Homer 
Lackey,  as  cross-complainants,  against  the  appellants, 
the  plaintiffs  in  the  original  complaint,  and  alleges  in 
Bubstance  that  the  cross-complainants  and  Jane  Shelton, 
plaintiff  in  the  original  complaint,  are  the  owners  in  fee 
simple  of  the  lands  described  in  the  original  complaint 
and  answer  setting  out  said  description  and  that  the. 
other  defendants  in  the  cross-complaint  claim  an  interest 
therein  adverse  to  the  cross-complainants'  rights,  which 
claim  is  without  right  and  unfounded  and  a  cloud  upon 
their  title.  That  the  cross-complainant,  Jacob  L.  Lackey, 
is  the  owner  of  twenty-nine  sixtieths  thereof,  that  An- 
drew Lackey  is  the  owner  of  eighteen-sixtieths,  Homer 
Lackey  five-sixtieths,  and  that  Jane  Shelton,  defendant 
in  the  cross-complaint,  is  the  owner  of  eight-sixtieths 
thereof.     Prayer  that  their  title  be  quieted. 

The  judgment  follows  the  special  verdict  and  awards 
partition  to  Jane  Shelton  by  setting  off  to  her  five  forty- 
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sixths  (^ )  of  said  real  estate  and  quiets  the  title  of  the 
cross-complainants  in  and  to  the  residue  thereof. 

No  reason  is  suggested  in  argument  why  the  cross- 
complaint  is  not  good  and  we  perceive  none.  As  before 
observed,  the  verdict  and  judgment  render  the  error  in 
holding  the  answer  good  harmless.  We  therefore  hold 
that  there  was  no  available  error  in  overruling  the  de- 
murrers. 

Judgment  affirmed. 

Filed  Nov.  27, 1894;  petition  for  a  rehearing  overruled  Feb.  5, 1896. 
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1M   san'  Pbactice.— Special  finding  or  Verdict  Curing  Error  in  Baling  on  Be- 

: murrera.— Errors  in  overruling  demurrers  to  pleadings,  if  there  be» 

jjj  6»j|  special  finding  or  special  verdict,  may  be  cared  by  a  proper  etate- 

ji5T  *U8|  ment  or  declaration  of  the  law  upon  the  facts  found,  bnt  errors  in 

'  -  sustaining  demurrers  can  not  thus  be  cured. 

1M  m\        ■  Sake.— Special  Findings  Outside  Issues.— It  a  fact  is  embraced  in  the 
140    4061  special  finding  which  is  not  embraced  in  the  pleadings,  it  can  not 

lies   ir!  considered  in  rendering  judgment. 

1         Evidence.— Parol  to  Vary  Written  Contract.— Parol  testimony  can  not 

140       -40G  be  received  to  change  or  vary,  take  from  or  add  to,  a  written  eon- 

™ !'-  tract  in  the  absence  of  fraud  or  mistake. 

Lease.— Fo rfeiture  for  Failure  to  Operate  Under Mining  Lease.— Inability 
to  Operate  Under  Lease. —X  lease  of  land  for  twenty  years  for  mining 
purposes,  providing  that  if  the  enterprise  should  be  abandoned  for 
twelve  months  it  should  cease  and  become  null  and  void,  the  lessor 
receiving  a  certain  part  of  the  net  profits  arising  from  operating  un- 
der the  lease,  is  forfeited  by  a  failure  to  commence  such  miningop- 
erations  within  twelve  months  after  the  term  of  the  lease  began, 
although  no  time  is  specified  when  the  work  shall  begin,  an  inabil- 
ity to  proceed  with  the  work  is  no  defense. 
Quieting  Title. — Complaint,  What  May  be  Proven  Under. — Lease,  For- 
feiture.—VnAer  an  ordinary  complaint  to  quiet  title,  alleging  in  gen- 
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etal  terms  that  the  plaintiff  is  the  owner  in  fee  simple  o(  the  land 
described,  and  that  the  defendant  claims  an  unfounded  interest  in 
such  land,  accompanied  by  a  prayer  to  quiet  title,  the  plaintiff  may 
show  that  the  defendant  is  the  grantee  of  a  lease  which  has  been 
forfeited  by  reason  of  his  failure  to  operate  thereunder. 
Samk.— New  Trial  as  of  Sight.— Cancellation  ofLeait.—K  new  trial  as 
a  matter  of  right  may  be  granted  under  the  statute,  even  though  the 
action  is  brought  to  cancel  a  lease  which  is  a  cloud  on  the  title  to 
the  land  described  in  the  complaint. 

From  the  Morgan  Circuit  Court. 
A.  M.  Cunning,  H.  C.  Duncan  and  I.  C.  Batman,  for 
appellants. 
J.  H.  Louden  and  W.  P.  Rogers,  for  appellees. 

McCabe,  J. — The  appellees  sued  the  appellants  in  the 
Monroe  Circuit  Court  to  avoid  a  lease  of  certain  real  es- 
tate in  Monroe  county.  Issues  were  formed  upon  the 
complaint  in  that  court,  wherein  a  trial  thereof  resulted 
in  a  special  finding  of  the  facts  by  the  court,  upon  which 
it  stated  conclusions  of  law  in  favor  of  appellants,  who 
had  judgment  accordingly.  Appellees  moved  the  court 
to  set  aside  the  judgment  and  grant  a  new  trial  as  of 
right  under  the  statute,  which  motion  the  court  sus- 
tained, set  aside  the  judgment  and  granted  the  appellees 
a  new  trial  as  a  matter  of  right. 

The  venue  was  changed  to  the  Morgan  Circuit  Court, 
where  a  trial  resulted  in  another  special  finding  of  the 
facts,  whereon  that  court  stated  its  conclusions  of  law  in 
favor  of  the  appellees,  and  they  had  judgment  accord- 
ingly- 

It  is  assigned  for  error  that  the  Monroe  Circuit  Court 
erred  in  overruling  demurrers  to  the  first  and  second 
paragraphs  of  the  complaint  in  granting  appellees  a  new 
trial  as  of  right,  and  that  the  Morgan  Circuit  Court  erred 
in  its  conclusions  of  law. 

It  has  been  frequently  decided  by  this  court  that  er- 
rors in  overruling  demurrers  to  pleadings,  where  there 


408  SUPREME  COURT  OF  INDIANA, 

Woodward  et  at.  o.  Mitehell  el  tur. 

is  a  special  finding  or  special  verdict,  are  not  material, 
as  a  correct  statement  or  declaration  of  the  law  upon  the 
facts  found  would  correct  the  error,  if  any  there  had  been, 
committed  in  the  rulings  upon  the  demurrers.  For  this 
reason  we  do  not  consider  the  sufficiency  of  the  different 
paragraphs  of  the  complaint. 

This  rule  does  not  apply  where  the  demurrer  has  been 
sustained,  because  in  that  case  the  facts  stated  in  the 
pleading  demurred  to  can  not  get  into  the  finding  or 
verdict  legitimately.  And  if  facts  not  alleged  in  the 
pleading  are  stated  in  the  finding  they  can  not  be  con- 
sidered in  rendering  the  judgment  thereon. 

It  is  earnestly  contended  by  the  appellants  that  the 
Monroe  Circuit  Court  erred  in  granting  a  new  trial  as  of 
right.  The  theory  on  which  that  court  granted  the  mo- 
tion was  that  the  action  was  one  to  quiet  title.  The  ap- 
pellees' counsel  contend  that  such  is  not  the  nature  of 
the  action,  or,  if  the  complaint  embraces  a  cause  of  ac- 
tion to  quiet  title,  it  also  embraces  another  cause  of  ac- 
tion, namely:  an  action  to  cancel  and  forfeit  a  lease,  and 
that  as  the  statute  does  not  allow  a  new  trial  as  of  right 
in' the  latter  sort  of  action  the  court  could  not  rightfully 
grant  a  new  trial  as  of  right  as  to  any  part  of  the  case. 

The  substance  of  the  complaint  is  that  the  appellees, 
on  April  25,  1888,  were  the  owners  and  in  possession  of 
the  N.  W.  %  E.  %  of  N.  E.  M  section  5  town.  7  range 
1  west,  and  that  on  that  day  they  executed  to  John  B. 
Grafton,  William  R.  Woodward  and  Samuel  M.  Mathers 
a  lease  on  the  same  for  the  sole  purpose  of  mining,  and 
removing  therefrom,  coal,  stone,  gas,  water,  oil,  miner- 
als and  metals.  A  copy  of  said  lease  is  made  a  part  of 
the  complaint  by  insertion  into  the  body  of  the  com- 
plaint, and  reads  as  follows,  to  wit: 

"This  agreement  and  indenture,  made  and  entered 
into  this  the  25th  day  of  April,  1888,  by  and  between  J. 
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M.  Mitchell  and  Judy  Mitchell,  parties  of  the  first  part, 
and  as  lessees  herein,  and  John  B.  Grafton,  Samuel  M. 
Mathers  and  W.  R.  Woodward,  parties  of  the  second 
part,  as  the  lessees  herein,  witnesseth,  that  the  said  par- 
ties of  the  first  part,  for  and  in  consideration  of  $1  in 
hand  paid,  and  the  agreements,  covenants,  rents  and 
royalties  hereinafter  made  and  provided  for,  do  by  these 
presents  hereby  demise,  lease  and  let  unto  said  parties  of 
the  second  part,  for  the  sole  purpose  of  mining  and  re- 
moving coal,  stone,  gas,  water,  oil,  mineral  and  metals 
of  every  kind  thereunder,  the  following  tract  *  "  of 
land  situate  in  Monroe  county,  in  the  State  of  Indiana, 
to  wit:  The  N.  W.  H  of  E.  X  of  N.  E.  H  of  sect.  5, 
town.  7  N.,  R.  1  west,  containing  20  acres. 

"The  terms  of  this  lease  and  the  estate  herein  granted 
shall  begin  on  the  25th  day  of  April,  1888,  and  shall 
continue  for  20  years,  provided  said  enterprise  shall  be 
abandoned  12  months,  then  said  lease  shall  be  null  and 
void;  and  said  lessees  further  covenant  and  agree  to  pay 
said  lessor  one-tenth  part  of  the  net  profits  arising  from 
such  operations. 

"It  is  further  agreed  by  the  parties  hereto  that  the 
lessees  aforesaid  shall  have  the  right  to  enter  upon  said 
premises  at  any  time  for  the  purpose  of  prospecting  and 
selecting  a  location  for  opening  mines  or  wells,  and  for 
that  purpose  shall  have  the  right  to  take  therefrom  coal, 
stone,  minerals,  gas,  water,  oils  or  metals  for  the  purpose 
of  testing  the  same. 

"It  is  further  agreed  that  all  the  covenants,  stipula- 
tions and  remedies  contained  and  provided  for  in  this 
instrument,  shall  run  with  and  follow  this  lease  and  the 
estate  granted,  and  shall  apply  to,  vest  in  and  operate 
upon  the  heirs,  representatives  and  assigns  and  grantees 
of  the  parties  hereto. 

"It  is  further  agreed  that  in  case  of  the  termination 
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of  this  lease,  either  by  expiration  or  forfeiture,  said 
leasees  shall  have  the  right  to  remove  all  buildings,  ma- 
chinery, tracks  and  fixtures  which  they  have  put  or 
caused  to  be  put  upon  said  premises:  Provided,  That 
they  shall  first  pay  said  lessor  the  money  which  they 
may  owe  to  said  lessors  under  this  lease,  and  said  lessees 
shall  not  be  held  liable  for  any  damages  for  opening 
stone  quarries,  sinking  wells  or  other  work  done  in  pur- 
suance of  this  lease,  and  the  payment  of  the  lessors  of 
the  said  one-tenth  part  of  the  net  profits  arising  from  the 
operations  of  quarries  and  wells  shall  be  in  full  of  all 
demands  under  this  lease. 

"In  witness,  etc.  Signed, 

"J.  M.  Mitchell. 

"Judy  Mitchell. 

"John  B.  Crafton. 

"Samuel  M.  Mathebs. 

"W.  R.  Woodward." 
Then  follows  an  acknowledgment  of  the  execution  of 
the  lease  before  Lewis  N.  Williams,  a  notary  public. 

That  by  the  terms  of  said  lease  the  same  was  to  con- 
tinue 20  years,  provided  that  if  said  enterprise  shall  be 
abandoned  for  12  months,  then  said  lease  shall  be  null 
and  void;  that  said  lease  was  duly  recorded  in  the  re- 
corder's office  of  Monroe  county  on  the  day  of  its  execu- 
tion; that  on  the day  of ,  1888,  Samuel  M. 

Mathers  sold  and  assigned  his  interest  in  said  lease  to 
John  B.  Grafton,  and  said  defendant  Adams  purchased 
some  interest  therein;  that  two  years  and  nine  months 
have  elapsed  since  said  lease  was  executed,  and  as  yet 
said  defendants  have  done  no  mining  or  anything  else 
on  said  real  estate,  but  have  entirely  abandoned  said  en- 
terprise, and,  by  the  terms  of  said  lease,  the  same  is  null 
and  void;  that  said  plaintiffs  notified  said  defendants,  on 
the  7th  day  of  February,  1891,  that  plaintiffs  claimed 
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that  said  lease  and  contract  was  null  and  void  by  virtue 
of  the  terms  thereof,  and  asked  said  defendants  to  re- 
lease the  same  on  the  record  in  the  said  office  of  said  re- 
corder, which  said  defendants  refused  to  do,  and  still 
refuse  to  do  so,  and  the  same  remains  of  record  unsatis- 
fied, and  is  a  cloud  upon  the  plaintiffs'  title  to  said  real 
estate.     Wherefore,  etc. 

The  second  paragraph  ia  in  all  respects  similar  to  the 
first,  the  substance  of  which  is  set  forth  above,  except  in 
the  second  it  is  alleged  as  to  the  forfeiture  clause  that 
"said  parties  to  said  lease  agreed,  and  such  was  the  un- 
derstanding and  agreement  by  and  between  said  parties 
that,  in  the  event  work  was  not  commenced  on  the  land 
within  12  months  from  the  25th  day  of  April,  1888,  or, 
if  commenced,  was  subsequently  abandoned  for  a  period 
of  12  months,  then  said  lease  was  to  be  null  and  void." 

It  is  contended  that  these  allegations  amount  to  an  at- 
tempt to  change  and  vary  the  terms  of  a  written  contract 
by  allegation  and  proof  of  oral  contemporaneous  stipula- 
tions and  understandings  inconsistent  with  the  terms  of 
the  written  contract.  No  principfe  is .  more  firmly  set- 
tled than  that  such  testimony  can  not  be  received  to 
change  or  vary,  take  from  or  add  to  a  written  contract 
in  the  absence  of  fraud  or  mistake.  Cole  v.  Gray,  139 
Ind.  396,  and  authorities  there  cited. 

Counsel's  contention  is  that  the  enterprise  could  not 
be  abandoned  unless  it  had  been  begun.  They  insist 
that  the  meaning  of  the  contract  is  that  the  lease  con- 
tinues to  subsist  for  the  full  term  of  twenty  years,  though 
not  a  single  thing  is  done  under  it  on  the  land,  and  even 
though  no  intention  exists  on  the  part  of  the  lessees  to 
do  anything  under  the  terms  thereof.  We  think  it  quite 
clear  that  such  was  not  the  intent  of  the  parties,  as  gath- 
ered from  the  lease  itself.  No  reason  is  perceived  why 
it  would  not  be  as  injurious  to  the  lessors  to  fail  to  com- 
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mence  operating  the  mines  and  quarries  for  12  months, 
as  to  cease  operating  them  after  beginning,  for  a  period 
of  12  months.  We  think  it  was  clearly  contemplated  by 
the  parties  that  a  mining  and  quarrying  enterprise  was 
-entered  upon  by  the  execution  and  acceptance  of  the 
lease,  and  if  nothing  more  was  done  within  12  months 
after  its  execution,  it  would  be  an  abandonment  of  the 
-enterprise  for  12  months  within  the  meaning  of  the  con- 
tract. And,  therefore,  the  lessors,  on  such  failure  or 
abandonment,  had  a  right  to  have  the  apparent  incum- 
brance on  their  title  judicially  decreed  void. 

In  Ragsdale  v.  Mitchell,  97  Ind.  458  (461),  it  was  said: 
"The  action  to  quiet  title,  provided  by  the  statute,  is  an 
extension  of  the  equity  doctrine,  which  settled  titles  un- 
der a  proceeding  called  a  bill  of  peace.  Curtis  v.  Sutter, 
15  Cal.  259;  Green  v.  Glynn,  71  Ind.  336. 

"Under  the  equity  rule,  a  bill  of  peace  would  lie  only 
where  the  complainant  was  in  possession;  but  under  the 
statute  an  action  may  be  maintained  by  an  owner  whether 
in  or  out  of  possession.  The  object  of  the  action  given 
by  the  statute  is  substantially  the  same  as  that  of  a  bill 
of  peace,  namely,  to  settle  the  title  of  the  plaintiff  and 
clear  it  from  all  claims  of  the  defendant.  *  *  *  An 
action  to  quiet  title  does  not  merely  settle  title  so  far  as 
to  invest  the  plaintiff  with  possession.  It  does  much 
more  than  this  when  successfully  prosecuted;  it  sweeps 
away  all  claims  and  liens  which  impair  the  complain- 
ant's title.  *  *  The  effect  of  a  decree  in  an  action  to 
quiet  title  is  to  free  the  land  from  all  claims  of  the  de- 
fendant, and  it  is  a  conclusive  adjudication  upon  all  con- 
flicting claimB  to  the  land."  Citing  Green  v.  Glynn, 
supra;  Hays  v.  Carr,  83  Ind.  275;  Utrichv.  Drisckell, 
88  Ind.  354;  Cooter  v.  Barton,  89  Ind.  185;  Stumph  v. 
Reger,  92  Ind.  286. 

Had  the  complaint  in  this  case  been  in  the  ordinary 
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form,  alleging  in  general  terms  that  the  complainants 
were  the  owners  in  fee  simple  of  the  land  in  controversy, 
describing  it,  and  alleging  that  the  appellants  claimed 
some  interest  therein,  which  claim  was  unfounded,  with 
a  prayer  that  their  title  be  quieted,  no  one  can  deny  that, 
on  proof  of  the  facts  specifically  alleged  in  the  complaint 
as  it  now  stands,  a  decree  quieting  their  title  would 
have  been  fully  justified.  Therefore,  it  follows  that  the 
action  was  one  to  quiet  title  because  it  is  always  the  facts 
which  are  alleged  that  give  character  to  the  action  and 
not  what  the  parties  may  see  fit  to  call  it  in  the  pleading. 
Searle  v.  Wkipperman,  79  Ind.  424;  Johnson  v.  Hosford, 
110  Ind.  572;  Houck  v.  Graham,  106  Ind.  195;  Louis- 
ville, etc.,  R.  W.  Co.  v.  Thompson,  Admr.,  107  Ind.  442; 
Henry,  Admr.,  v.  Stevens,  108  Ind.  281. 

Nor  do  we  think  there  were  two  causes  of  action  em- 
braced in  the  complaint.  It  contained  but  one  cause  of 
action,  and  that  was  one  to  quiet  title. 

The  special  finding  in  the  Morgan  Circuit  Court  is,  in 
substance,  that  the  facts  alleged  in  the  complaint  are 
true.  The  other  facts  found  therein  that  the  appellants 
had  taken  other  leases  on  other  land  in  the  vicinity  of 
the  same  character,  and  to  the  effect  that  they  were  work- 
ing those  leases  and  were  approaching  these  lands  as  fast 
as  they  could,  and  that  they  could  not  work  these  lands 
for  want  of  railroad  facilities,  constituted  no  excuse  for 
their  failure  to  work  them  within  12  months,  in  accord- 
ance with  the  terms  of  their  contract. 

The  conclusions  of  law  in  the  Morgan  Circuit  Court 
are  to  the  effect  that  the  law  is  with  the  appellees  and 
that  they  are  entitled  to  recover  in  the  action;  that  the 
contract  and  lease  in  suit  are  null  and  void  and  should 
be  cancelled  and  satisfied,  and  appellees'  title  in  and  to 
the  land  in  suit  should  be  quieted  in  them  and  appel- 
lants and  each  of  them  should  be  enjoined  from  setting 
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up  or  asserting  soy  claim  to  or  upon  said  land  by  reason 
of  said  contract  or  lease. 

It  follows  from  what  we  have  said,  that  the  Monroe 
Circuit  Court  did  not  err  in  granting  a  new  trial  as  a 
matter  of  right,  and  that  the  Morgan  Circuit  Court  did 
not  err  in  its  conclusions  of  law. 

The  judgment  is,  therefore,  affirmed. 

Jordan,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Jan.  8, 1895. 
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u»  «r  Trant,  Auditoe,  Etc.,  v.  State,  ex  rel.  Board  of 

IS!  inl  Commissioners  op  Grant  County. 


Changs  of  Vhijue.— Liability  of  County  for  Costs  in  a  Criminal  Co**.— 
Judgment  Arrested,  tteva'Jndtetment  Found. — Costs  of  Second  Trial.— 
The  county  from  which  a  change  of  venue  is  taken  in  a  criminal 
case  is  liable  for  all  the  costs  made  in  the  county  to  which  the  cause 
for  trial  was  sent,  and  is  also  liable  for  all  the  costs  occasioned  by 
reason  of  the  judgment  of  conviction  having  been  arrested,  a 
new  indictment  found  and  a  second  trial  had,  upon  the  election  of 
the  accused,  in  the  county  to  which  the  case  was  sent. 

Samk. — Allowance  of  Court  not  Binding  on  County. — Presumption*  at  to 
Allowance  Made  by  Civil  Court. — The  allowance  of  the  trial  court  do 
not  conclusively  determine  the  amount  the  county  shall  pay  nor  the 
persons  to  whom  it  is  liable,  and  in  an  action  to  compel  the  pay- 
ment of  the  amount  allowed,  the  county  may  controvert  both  the 
amount  allowed  and  the  plaintiff's  right  to  recover ;  but  the  amounts 
allowed  will  be  presumed  to  be  correct  both  as  to  the  amounts  and  the 
persona  to  whom  they  were  allowed. 

Babe.— Filing  Claim  Before  Board  of  County  Commissioner!.— The 
county  claiming  a  reimbursement  for  money  expended  in  a  cause 
where  a  change  of  venue  has  been  taken  to  it,  must  file  its  claim 
with  the  auditor  of  the  county  from  which  the  change  was  taken, 
to  be  by  him  laid  before  his  board  of  county  commissioners. 

Sakb.—  Change  of  Venue,  Costs. — Mandate  to  Compel  Payment. — Until 
a  claim  for  reimbursement  of  costs  has  been  presented  to  the  board 
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of  county  com  mission  era,  from  which  county  the  change  was  taken, 
and  allowed,  the  auditor  of  the  county  can  not  be  compelled  by 
mandate  to  issue  a  warrant  for  the  amount  of  such  claims. 
Mandamus. — Peremptory  Writ  Mint  Conform  to  Alternative  Writ. — 
Belief  Relator  Entitled  to. — A  relatormust  prove  himself  entitled 
substantially  to  every  claim,  and  to  all  redress  which  he  seeks  in 
his  writ.  I[  he  fail  to  establish  any  substantial  part  of  his  claim 
his  application  will  be  denied.  The  peremptory  writ  must  conform 
Strictly  to  the  alternative  writ,  except  that  the  words  containing  the 
order  to  show  cause  why  the  writ  should  not  be  obeyed,  and  these 
words  should  be  omitted.  State,  ex  rel.  V.  Miller,  And.,  107  Ind.  39, 
overruled  in  part. 

From  the  Grant  Circuit  Court. 

E.  Pierce,  for  appellant. 

H.  Browrtfee  and  S.  J.  Paulus,  for  appellee. 

Monks,  J. — This  was  a  proceeding  brought  by  the 
board  of  commissioners  of  Grant  county  against  appel- 
lant to  collect,  by  writ  of  mandate  from  Blackford  county, 
the  expense  of  the  trial  of  a  criminal  case,  which  origin- 
ated in  the  said  last  named  county  and  on  change  of 
venue  was  tried  in  Grant  county. 

The  facts,  so  far  as  they  are  necessary  to  the  decision 
of  the  questions  raised,  are  as  follows: 

John  Sage  was  charged,  by  indictment  in  the  Blackford 
Circuit  Court,  with  the  crime  of  murder.  He  procured 
a  change  of  venue  to  Grant  county,  where  there  was  a 
trial  and  conviction,  motion  in  arrest  of  judgment  over- 
ruled and  judgment  on  the  verdict.  Sage  appealed  to 
this  court,  where  the  cause  was  reversed  and  remanded, 
with  instruction  to  the  Grant  Circuit  Court  to  sustain 
the  motion  in  arrest  of  judgment.  The  motion  in  arrest 
was  sustained  by  the  Grant  Circuit  Court  in  compliance 
with  the  mandate  of  this  court.  Sage  elected,  under  the 
provision  of  section  1843,  Burns  Statutes  1894  ( section 
1774,  R.  S.  1881),  that  the  further  prosecution  of  said 
cause  should  be  in  the  Grant  Circuit  Court.    Afterwards, 
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an  indictment  was  returned  by  the  grand  jury  of  Grant 
county,  again  charging  him  with  the  aame  crime  for 
which  he  had  been  once  convicted,  as  aforesaid;  upon 
this  indictment  he  was  tried  and  convicted  of  murder. 

One  controversy  in  this  case  is  as  to  the  liability  of 
Blackford  county  for  the  expense  of  the  case  against 
Sage  after  the  motion  in  arrest  was  sustained  by  the 
Grant  Circuit  Court.  The  determination  of  this  question 
depends  upon  the  construction  given  to  the  following 
sections  of  Burns  Statutes   1894: 

Section  1837  (1768).  Every  criminal  action  shall  be 
tried  publicly  in  the  county  in  which  the  offense  shall 
have  been  committed,  except  as  otherwise  provided  in 
this  act. 

Section  1838  (1769).  The  defendant  may  show  to  the 
court  by  affidavit  that  he  believes  he  can  not  receive  a 
fair  trial,  owing  to  the  bias  and  prejudice  of  the  judge 
against  him  or  to  excitement  or  prejudice  against  the  de- 
fendant in  any  county  or  some  part  thereof,  and  demand 
to  be  tried  by  disinterested  triers. 

Section  1843  (1774),  supra.  If  it  shall  be  necessary  to 
institute  a  new  prosecution  for  the  same  offense  after  such 
change,  the  defendant  in  such  case  shall  elect,  when  there- 
unto required  by  the  court,  whether  such  further  pros- 
ecution shall  be  instituted  in  the  court  to  which  or  from 
which  such  change  of  venue  was  taken,  and  thereupon 
he  may  be  recognized  to  appear  in  the  court  which  he 
elects  or  be  committed  for  want  of  bail,  detained  in  cus- 
tody or  remanded  to  the  county  from  which  the  change 
was  taken,  as  the  case  may  require. 

Section  1845  (1776).  If  such  defendant  is  prosecuted 
for  such  offense  in  the  court  to  which  such  change  was 
taken,  such  indictment  may  be  found,  or  information 
filed,  and  prosecuted  to  final  execution  therein,  as  if 
such  offense  had  been  committed  in  the  county  of  such 
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court;  but  the  indictment  or  information  in  such  case 
shall  state  how  the  proceedings  came  into  the  court 
where  the  party  elects  to  be  tried,  and  that  he  has  elected 
to  be  tried  in  such  county. 

Section  1846  (1777).  If  such  party  refuse  to  elect  in 
which  county  such  prosecution  may  be  instituted,  he 
shall  be  recognized  to  appear  before  or  be  remanded  to 
the  proper  court  of  the  county  from  which  the  change 
of  venue  was  taken,  in  tike  manner  as  if  he  had  elected 
to  be  proceeded  against  in  such  county. 

Section  1847  (1778).  In  all  changes  of  venue  from 
the  county,  the  county  from  which  the  change  was  taken 
shall  be  liable  for  the  expenses  and  charges  of  remov- 
ing, delivering  and  keeping  the  prisoner,  and  the  per 
diem  allowance  and  expenses  of  the  jury  trying  the 
cause,  and  of  the  whole  panel  of  jurors  in  attendance 
during  the  trial. 

Section  1848  (1779).  All  costs  and  charges  specified 
in  the  last  section,  or  coming  justly  and  equitably  within 
its  provisions  shall  be  audited  and  allowed  by  the  court 
trying  such  cause;  but  where  specific  fees  are  allowed 
by  law  for  any  duty  or  service,  no  more  or  other  costs 
shall  be  allowed  therefor  than  could  be  legally  taxed  in 
the  court  from  which  such  change  was  taken. 

These  sections  clearly  indicate  that  it  was  intended 
that  each  county  should  bear  the  expense  of  the  prosecu- 
tion and  trial  of  all  offenses  committed  within  its  limits. 

After  the  motion  in  arrest  of  judgment  was  sustained 
what  was  necessary  to  give  the  Grant  Circuit  Court  juris- 
diction to  proceed  with  the  further  prosecution  of  Sage 
for  the  said  offense  of  murder? 

First.   That  he  had  been  indicted  by  the  grand  jury 
of  Blackford  county  for  the  crime  of  murder,  and  ar- 
rested on  said  charge. 
Vol.  140—27 
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Second.  That  the  Blackford  Circuit  Court  had,  on  his 
application,  changed  thB  venue  of  said  cause  to  the  Grant 
Circuit  Court. 

Third.  That  he  had  been  tried  and  convicted  in  the 
Grant  Circuit  Court  on  said  indictment,  and  that  said 
court  had  sustained  his  motion  in  arrest  of  judgment, 
on  account  of  a  defect  in  said  indictment. 

Fourth.  That  on  being  required  by  the  court  he 
elected  that  the  further  prosecution  of  said  offense  should 
be  instituted  in  the  Grant  Circuit  Court. 

The  indictment  returned  by  the  grand  jury  of  Grant 
county  to  be  sufficient  must  not  only  charge  in  apt  words 
the  commission  of  the  offense  in  Blackford  county,  but 
must  also  allege  all  the  foregoing  facts,  showing  how 
the  proceedings  came  into  such  court,  and  that  he  bad 
elected  to  be  tried  in  such  county.    Section  1845,  eupra. 

The  indictment  of  Sage  by  the  grand  jury  of  Black- 
ford county,  and  the  change  of  venue  by  him  to  Grant 
county,  were  essential  to  the  jurisdiction  of  the  Grant  Cir- 
cuit Court.  From  a  consideration  of  the  foregoing  sec- 
tions of  the  statute,  the  conclusion  is  inevitable,  that  the 
further  prosecution  of  said  cause,  after  the  motion  in 
arrest  was  sustained,  was  a  continuation  of  the  original 
case.  It  is  provided  by  section  1847,  tupra,  "that  in  all 
changes  of  venue  from  the  county,  the  county  from 
which  the  change  was  taken  shall  be  liable,  etc."  This 
cause  could  not  have  been  in  the  Grant  Circuit  Court  if 
the  venue  had  not  been  changed;  it  was  there  on  a 
change  of  venue,  or  the  grand  jury  of  Grant  county 
could  not  have  returned  an  indictment  after  the  motion 
in  arrest  was  sustained. 

We  are  of  the  opinion  that  Blackford  county  is  liable 
for  the  legitimate  expenses  of  the  Sage  case,  under  the 
indictment  returned  by  the  grand  jury  of  Grant  county. 
The    alternative  writ  commanded    appellant    to  draw 
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hia  warrant  on  the  treasurer  of  Blackford  county  for 
$2,443.15, the  amount  audited  and  allowed  by  the  Grant 
Circuit  Court.  Appellant  demurred  to  the  application 
and  alternative  writ,  which  demurrer  was  overruled  and 
exception  taken. 

Appellant  urges  that  the  court  erred  in  overruling 
his  demurrer  to  the  application  and  alternative  writ, 
for  the  reason  that  the  amount  allowed  by  the  Grant 
Circuit  Court  is  not  final  and  conclusive;  and  for  the 
further  reason  that  the  exhibit  filed  with,  and  made  a  part 
of,  the  application  and  alternative  writ  shows  that  items 
of  cash  were  included  in  the  amount  of  $2,443.15,  which 
were  illegal  and  void. 

Sections  1847  and  1848,  Burns  Statutes,  1894  (sec- 
tions 1778  and  1779,  R.  S.  1881),  supra,  are  substan- 
tially the  same  as  sections  99  and  100,  R.  S.  1843,  set 
forth  and  construed  in  the  case  of  Board,  etc.,  v.  Sum- 
merfield,  36  Ind.  643,  and  must  receive  the  same  con- 
struction. 

The  order  of  the  Grant  Circuit  Court  auditing  and  al- 
lowing the  costs  and  charges  of  the  Sage  case  against 
Blackford  county,  and  ordering  the  auditor  of  said 
county  to  draw  a  warrant  on  the  treasurer  of  said  county 
for  $2,443.15  was  not  final  or  conclusive.  Blackford 
county  was  not  a  party  to  such  proceeding  and  the  ap- 
pellant may  contest  the  correctness  of  the  allowance 
made. 

In  the  case  of  Board,  etc.,  v.  Summer  field,  supra, 
speaking  for  this  court,  Bcskirk,  Judge,  said:  "We 
think  the  evident  meaning  of  the  Legislature  was  that 
the  court  trying  the  cause  should  settle  and  determine 
the  number  of  days  that  the  jurors  and  associate  judges 
were  engaged  in  such  trial,  and  the  expense  of  removing, 
delivering,  and  keeping  the  prisoner,  and  the  sums  that  the 
orHcersof  the  court  were  entitled  to.  Wethinkthattheal- 
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lowances  by  the  court  do  not  conclusively  determine  the 
rights  of  the  persons  affected  thereby,  but  the  sums  al- 
lowed will  be  presumed  to  be  correct  as  to  amounts,  where 
the  persons  to  whom  such  allowances  were  made  were 
legally  entitled  to  costs  or  charges." 

"When  a  person  under  the  law  is  entitled  to  some  al- 
lowance, the  sum  settled  and  allowed  by  the  court  will  be 
prima  facie  evidence  as  to  the  correctness  of  the  amount  al- 
lowed; but  where  the  person  in  whose  favor  such  allow- 
ance is  made,  is  not,  under  the  law,  entitled  to  either  fees, 
charges,  or  expenses,  then  such  allowance  will  be  void." 

Hammond,  J.,  speaking  for  this  court  in  State,  ex 
rel.,  v.  Snodgrass,  Trustee,  98  Ind.  546,  said:  "The 
writ  of  mandate  will  issue  only  where  there  is  a  clear 
legal  right  to  the  relief  demanded.  If  the  right  is 
doubtful,  it  must  first  be  established  by  an  ordinary  ac- 
tion at  law,  where  the  right  is  such  as  admits  of  its  es- 
tablishment in  that  way.  A  fiscal  officer  can  not,  by 
mandate,  be  required  to  pay  a  claim  where  any  duty  is 
devolved  upon  him  except  the  mere  ministerial  act  of 
making  payment.  The  validity  of  the  claim  and  the 
amount  due  must  have  been  definitely  ascertained  by 
some  competent  officer  or  tribunal,  whose  decision,  while 
unappealed  from  or  unreversed,  is  final  and  conclusive 
before  its  payment  can  be  enforced  by  mandate.  If  the 
officer,  whose  duty  it  is  to  make  the  payment,  must  him- 
self, at  his  own  risk,  inquire  into  the  validity  and  the 
amount  of  the  claim,  he  may  not  be  compelled  by  man- 
date to  make  payment.  He  may,  for  his  own  protection 
in  such  case,  require  an  adjudication  of  the  claim  before 
paying  it.     High  Ex.  Legal  Rem.,  sections  100-117." 

Under  these  rules,  Grant  county  must  file  her  claim 
with  the  auditor  of  Blackford  county,  to  be  by  him  pre- 
sented to  the  board  of  county  commissioners,  aa  re- 
quired by  section  8845,  Burns  Statutes   1894  (section 
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5758,  R.  S.  1881).  This  seems  to  have  been  the  prac- 
tice under  sections  99  and  100,  R.  S.  1843,  supra.  Board, 
etc.,  v.  Summer  field  t  supra;  Board,  etc.,  v.  Board,  etc.,  28 
Ind.  538. 

The  exhibit  filed  with,  and  made  a  part  of,  the  alterna- 
tive writ  and  the  application  therefor  shows  that  some  of 
the  items  of  costs  allowed  and  included  in  the  amount 
of  $2,443.15  were  not  proper  charges  against  Blackford 
county.  These  items  amount  to  such  sum  as  to  substan- 
tially reduce  the  amount  demanded  in  the  writ.  It  is 
an  established  rule  that  in  mandamus  proceedings  the 
relator  must  prove  himself  entitled  substantially  to 
every  claim  and  to  all  the  redress  which  he  seeks  in  his 
writ.  If  he  fails  to  establish  any  substantial  part  of  his 
claim,  his  application  will  be  denied.  The  rule  has  al- 
ways been  that  the  peremptory  writ  must  conform 
Btrictly  to  the  alternative  writ,  except  the  words  contain- 
ing the  order  to  show  cause  why  the  writ  should  not  be 
obeyed,  should  be  omitted.  Queen  v.  Tithe  Commissioners, 
19  L.  J.  (Q.  B.)  177;  King  v.  Church  Trustees,  3  Adolph. 
A  El.  535;  Shelby  Township,  etc.,  v.  Randies,  57  Ind.  390; 
State  v.  Kansas  City,  etc.,  R.  R.  Co.,  77  Mo.- 143;  Chance 
v.  Temple,  1  Iowa,  179;  High  Ex.  Legal  Rem.,  section 
548;  State,  ex  rel.,  v.  Grubb,  Trustee,  85  Ind.  213;  State, 
ex  rel.,  v.  Snodgrass,  Trustee,  supra. 

For  these  reasons  the  court  erred  in  overruling  the 
appellant's  demurrer  to  the  alternative  writ  and  applica- 
tion. 

The  case  of  State,  ex  rel.,  v.  Miller,  Aud.,  107  Ind.  39, 
was  a  proceeding  similar  to  this,  in  which  the  lower 
court  sustained  the  demurrer  to  the  alternative  writ  and 
this  court  reversed  the  cause  and  directed  the  lower  court 
to  overrule  said  demurrer;  but  in  that  case  the  only 
question  considered  by  the  court  was  as  to  the  power  of 
the  circuit  court  to  assign  counsel   to  a  poor  person 
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charged  with  crime  and  make  an  allowance  for  services 
performed  under  such  an  assignment.  This  court  cor- 
rectly held  in  that  case  that  the  circuit  court  had  such 
power,  and  that  when  exercised  in  a  criminal  case  on 
change  of  venue  such  an  allowance-  came  "justly  and 
equitably  within  the  provisions  of  sections  1847  and 
1848,  Burns  Statutes  1894  (sections  1778  and  1779,  R. 
S.  1881)." 

So  far  as  the  last  named  case  may  be  deemed  to  hold 
that  mandamua  lies  against  a  county  auditor  to  compel 
him  to  draw  his  warrant  to  pay  the  amount  allowed  by 
the  court  under  the  foregoing  sections  of  the  statutes,  the 
same  is  overruled. 

The  amount  of  the  judgment  below  was  12,064.05. 
Considering  the  amount  of  recovery,  the  court  must  have 
deducted  substantially  all  the  items  which  appear  from 
the  allegations  in  the  pleadings  to  have  been  improper 
charges  against  Blackford  county. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  alternative  writ. 

Filed  Jan.  IS,  1895. 


School  Corporation  of  the  Town  of  Rosselville  v. 

RuBSELVILLK  LODGE,  No.  141,  OF  FrSE  AND  ACCEPTED 

Masons. 

Partition. — Can  Onlg  Be  Had  by  Joint  Tenants  or  Tenants  (b  Common. 
— Case  Stated. — Owners  of  Distinct  Parte  of  Building.— Where  a  parti- 
tion sale  ib  sought  of  a  building  on  the  basis  that  the  defendant 
owns  the  south  rooms  of  the  third  story,  with  the  right  to  ingress 
and  egress,  and  the  plaintiff  owns  the  remainder  of  said  building,' 
and  that  the  plaintiff  wishes  to  terminate  its  use  of  tbe  building  (a 
school  house)  on  account  of  its  deteriorated  and  dangerous  condi- 
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tion  and  its  incapacity  for  school  purposes,  partition  or  partition 
sale  can  not  be  had  where  the  com  plaint  does  not  disclose  what  the 
respective  interests  held  by  the  parties  are,  as  partition  can  only  be 
granted  where  the  parties  hold  as  joint  tenants  or  as  tenants  in  com- 

Bamk.—  Complaint,  Sufficiency  of.— That  the  complaint  does  not  state 
facts  sufficient  to  make  a  case  in  partition,  see  opinion. 

From  the  Putnam  Circuit  Court. 

P.  0.  Colliver  and  /.  H.  James,  for  appellant. 

S.  A.  Says,  for  appellee. 

McCabe,  C.  J. — The  Circuit  Court  sustained  a  demurrer 
to  the  appellant's  complaint  for  want  of  sufficient  facts, 
and  appellant  refusing  to  plead  over,  appellee  had  judg- 
ment upon  the  demurrer.  The  assignment  of  error  calls 
in  question  that  ruling  only. 

The  material  facts  alleged  in  the  complaint  are  that 
appellant  and  appellee  are  the  owners  of  a  part  of  the 
northwest  quarter  of  section  5,  township  16  north,  range 
5  west,  in  Putnam  county,  described  as  follows,  to  wit: 
Beginning  195  feet  and  9  inches  direct  west  of  the  north- 
west corner  of  lot  No.  29  in  the  original  plat  of  the  town 
of  Russelville,  in  said  county;  thence  south  13  poles; 
thence  west  15  poles;  thence  north  4  poles  and  21 
links;  thence  west  4  poles;  thence  north  7  poles  and  15 
links;  thence  east  to  the  place  of  beginning,  on  which 
said  real  estate  there  is  situated  a  large  three-story 
brick  building;  that  appellee  is  the  owner  of  the  south 
rooms  of  the  third  story  of  said  building,  with  the  right 
of  ingress  to  and  egress  from  appellee's  said  part  of 
said  building;  that  appellant  is  the  owner  of  the  re- 
mainder of  said  building;  that  since  appellant's  owner- 
ship of  her  said  interest  in  said  real  estate  and  building 
the  same  has  been  used  and  occupied  by  appellant  in 
conducting  and  maintaining  a  common  school  for  the 
use,  benefit,  and  advantage  of  the  pupils  of  school  age 
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within  appellant's  jurisdiction;  that  said  building  is  old, 
of  inferior  and  improper  construction,  the  walls  in  said 
building  are  cracked  inside  and  out  from  top  to  bottom, 
bricks  that  were  laid  in  the  walls  of  said  building  have 
fallen  out,  brick  laid  in  the  walls  of  said  building  are 
loose  and  in  danger  of  falling  out,  the  roof  is  old,  given 
out  and  leaky;  said  building  is  un healthful,  unfit,  un- 
suitable, unsafe  and  hazardous  for  school  purposes;  that 
it  is  no  longer  large  enough  to  accommodate  the  pupils 
within  the  corporate  limits  of  said  town  who  are  entitled 
to  the  benefits  and  privileges  of  said  school;  that  said 
building  can  not  be  remodeled  and  repaired  so  as  to  make 
the  same  safe,  healthful  and  sufficiently  commodious  to 
accommodate  the  pupils  of  school  ago  within  appellant's 
jurisdiction;  that  appellant  has,  for  the  reasons  afore- 
said, condemned  said  building;  that  it  has  become,  and 
is,  necessary,  for  the  reasons  aforesaid,  to  build  a  new 
and  more  commodious  and  suitable  building  for  the  use 
and  occupancy  of  the  pupils  and  employes  of  said  school 
corporation.  That  appellant  by  her  trustees  and  the  school 
corporation  of  Russel,  in  said  county,  by  its  trustees, 
have  entered  into  a  written  contract  to  build  and  main- 
tain a  joint  graded  school  building  for  said  school  town 
and  said  school  township  of  Russel,  to  be  located,  erected 
and  maintained  on  other  and  different  lands  from  those 
above  described;  that  said  building  is  in  size  40  x  60  feet, 
three  stories  high;  that  the  walls  of  said  building  are 
brick  and  stone;  there  are  about  450,000  brick  in  said 
walls;  that  said  building  can  be  taken  down  and  the 
brick  and  stone  can  be  used  in  the  construction  of  a  new 
building;  that  the  brick  in  said  walls  are  worth,  for  sueh 
use,  at  least  $1,000;  that  the  stone  and  other  material  in 
said  building,  or  a  part  thereof,  can-  be  used  in  the  con- 
struction of  a  new  building,  and  would  be  of  great  value 
for  such  use  and  purpose;  that  appellant's  said  interest 


NOVEMBER  TERM,  1894. 


School  Corporation  of  Rusaelville  e.  Lodge,  No.  141,  ol  F.  and  A.  M. 

in  said  building  is  useless  and  worthless  to  appellant  in 
its  present  aforesaid  condition;  that  appellant  can  not 
sell  or  dispose  of  said  interest,  or  tear  down  and  utilize 
the  same  on  account  of  and  by  reason  of  appellee's  in- 
terest therein;  that  the  appellee  declines  to  sell  her  in- 
terest in  said  building,  and  refuses  to  join  with  appel- 
lant to  make  a  sale  or  dispose  of  the  same;  that  appel- 
lant is  in  need  of  the  moneys  and  proceeds  to  be  derived 
from  the  sale  of  said  real  estate  and  building  and  the 
material  therein;  that  said  real  estate  and  building  can 
be  sold  and  disposed  of  as  a  whole  to  an  advantage  to 
appellant  and  appellee,  but  not  in  any  other  manner. 
Prayer  that  the  court  hear  and  determine  the  respective 
rights  and  interests  of  the  parties  hereto  and  order  said 
real  estate  and  building  sold,  and  appoint  a  commis- 
sioner to  make  said  sale,  and  that  the  proceeds  derived 
therefrom,  after  paying  costs  and  expenses,  be  awarded 
to  the  parties  hereto  as  their  respective  interests  may  ap- 
pear, and  for  general  relief. 

Counsel  for  appellant  have  cited  no  authority  and 
stated  no  reason  why  the  complaint  is  good,  except  that 
in  justice  and  equity  they  think  the  appellant  ought  to 
have  a  right  to  force  a  sale  of  the  property  and  a  division 
of  the  proceeds  arising  therefrom.  They  do  not  even 
state  on 'what  theory  the  complaint  proceeds.  Mani- 
festly, the  only  theory  on  which  it  appears  from  its  alle- 
gations to  proceed  is  that  of  partition.  But  partition  is 
only  authorized  by  the  statute  among  persons  holding 
lands  as  joint  tenants  or  tenants  in  common.  Burns  R. 
S.  1894,  section  1200,  R.  S.  1881,  section  1186.  And 
the  next  section  requires  that  the  person  applying  there- 
for shall  set  forth  in  his  petition  or  complaint  a  descrip- 
tion of  the  premises  and  the  rights  and  titles  therein  of 
the  parties  interested.  There  is  no  statement  in  the 
complaint  of  the  rights  and  titles  of  the   parties  in  and 
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to  the  real  estate  unless  it  be  as  to  the  building.  There 
are  many  Interests  that  parties  may  hold  in  real  estate 
other  than  that  of  joint  tenants  or  tenants  in  common. 
If  the  parties  here  held  in  any  other  way  than  as  joint 
tenants  or  tenants  in  common  they  could  not  wage  a 
suit  for  partition.  Lease  v.  Carr,  5  Blackf.  353;  Chand- 
ler, by  Moore,  Guardian,  v.  Cheney,  37  Ind.  391;  Arnold 
v.  Arnold,  30  Ind.  305. 

The  same  was  true  at  common  law,  17  Am.  &  Eng. 
Encyc.  Law  677,  678,  and  authorities  there  cited.  We 
can  not  tell,  from  the  statements  in  the  complaint,  how 
they  held.  If  they  held  as  joint  tenants  or  tenants  in 
common,  it  was  easy  to  so  state,  and  the  statute  made  it 
their  duty  to  so  state  before  they  were  entitled  to  par- 
tition .  We  can  conceive  of  no  reason  why,  if  they  were  in 
fact  tenants  in  common  or  joint  tenants,  that  fact  was 
not  stated,  unless  it  be  that  if  the  truth  had  been  dis- 
closed it  would  have  appeared  the  appellant  was  not  en- 
titled to  partition. 

But  if  we  exclude  from  consideration  all  that  is  said 
about  the  ownership  of  the  land  on  which  the  building 
is  situated,  and  look  alone  to  the  averments  in  the  com- 
plaint concerning  the  ownership  of  the  building,  the  ap- 
pellant is  in  no  better  situation.  We  would  then  have  a 
case  where  partition  is  sought  of  a  building  alone  on  the 
basis  that  the  defendant  owns  the  south  rooms  of  the 
third  story  with  the  right  to  ingress  and  egress,  and  the 
plaintiff  owns  the  remainder  of  said  building,  and  that 
the  plaintiff  wishes  to  terminate  its  use  of  the  building, 
and  hence  asks  a  partition  sale  of  the  whole  building. 
It  is  laid  down  in  17  Am.  &  Eng.  Encyc.  Law,  681,  683, 
that:  "It  may  be  stated  as  a  general  proposition  that 
only  such  property  as  is  held  in  cotenancy  can  be  par- 
titioned, and  that  where  the  parties  are  neither  joint 
tenants,  tenants  in  common,  nor  coparceners,  but  each 
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owns  for  himself,  indistinct  portions,  neither  equity  nor 
law  has  power  to  effect  a  change,  neither  can  a  division 
be  enforced  as  between  cotenants  and  others  holding  or 
owning  distinct  portions  in  severalty."  See  the  author- 
ities cited  in  notes  1  and  2,  page  683.  A.  purchased  at 
execution  sale  so  much  of  B's  cellar  as  was  not  used  by 
B.  for  the  storage  of  his  provisions  and  vegetables.  It 
was  held  that  A.  could  not  have  partition  of  his  interest, 
that  of  B's  being  several  and  not  joint.  Johnson  v.Moser, 
72  Iowa,  523. 

It  was  held  in  Massachusetts  that  buildings  owned  in 
common  but  standing  on  land  to  which  the  partitionera 
claim  no  title  are  not  the  subject  of  partition.  Rice  v. 
Freeland,  12  Cush.  (Mass.),  170. 

We  are  of  the  opinion  that  the  complaint  did  not  state 
facts  sufficient  to  entitle  the  appellant  to  partition  or  any 
other  relief,  and  that  the  circuit  court  rightly  sustained 
the  demurrer  thereto. 

The  judgment  is  affirmed. 

Filed  Jan.  30, 1896. 


Glbsbner,  Administrator,  v.  Clark,  Administrator. 

Decidkst's  Estate. — Binding  Effect  of  Order  Made  on  Current  Account. 
— Heirs  or  Legatees. — An  order,  upon  a  current  settlement  of  an 
estate,  to  the  extent  It  determines  any  question  of  heirship  or  the 
right  of  any  one  to  the  money  as  heir  or  legatee,  is  not  binding 
upon  the  heirs  or  legatees,  and  they  may  have  it  set  aside. 

SiMB.— Correcting  Mistakes  in  Prior  Orders  and  Reports.— Estoppel  of 
Administrator  to  Procure  Correction  of  Mistake.— An  administrator  or 
executor  is  required  to  take  such  steps  as  may  he  necessary  to  cor- 
rect all  mistakes  and  errors  in  any  former  proceedings  in  the  estate ; 
and  the  court  has  full  power  to  make  all  necessary  corrections  so 
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long  as  the  estate  remains  open.  An  administrator  can  not,  by  any 
act  of  his,  in  making  a  distribution  or  procuring  the  approval  of  his 
report  deprive  a  legatee  of  his  right  under  the  will,  nor  eetop  him- 
self or  his  successor  from  having  the  same  corrected. 

From  the  Shelby  Circuit  Court. 

0.  J.  Glesaner  and  F.  Oletsner,  for  appellant. 

Adams  and  Carter,  for  appellee. 

Monks,  J. — Appellant  filed  his  complaint  in  the  court 
below  against  appellee  to  set  aside  and  revoke  two  orders 
of  said  court,  made  in  the  estate  of  Allen  Porter,  de- 
ceased. . 

It  appears  from  the  complaint  that  Allen  Porter  died 
testate  in  1880,  leaving  his  widow,  Mary  A.  Porter,  sur- 
viving him,  but  no  father  or  mother,  and  no  child  or 
children  or  their  descendants.  By  the  terms  of  his  will, 
he  gave  all  his  estate,  real  and  personal,  after  the  pay 
ment  of  his  debts,  to  his  widow,  Mary  A.  Porter,  during 
her  life.  The  will  further  provides  that  after  the  death 
of  his  wife  two  legacies,  of  one  thousand  dollars  each, 
should  be  paid,  and  that  the  remainder  of  his  estate,  real 
and  personal,  should  go  to  and  be  vested  in  his  heirs  at 
law,  according  to  the  laws  of  the  State  of  Indiana. 

Mary  A.  Porter,  his  widow,  elected  to  take  under  the 
law.  John  Owens  was  appointed  administrator  with  the 
will  annexed,  of  the  estate  of  Allen  Porter,  deceased,  in 
1880,  and  continued  to  act  as  such  until  June,  1893, 
when  he  resigned,  and  appellant  was  appointed  admin- 
istrator, etc.,  of  said  estate.  Mary  A.  Porter,  the  widow, 
died  in  1893,  and  appellee  was  appointed  administrator 
of  her  estate. 

The  first  order,  which  appellant  seeks  to  set  aside, 
was  made  on  the  5th  day  of  July,  1882,  on  the  ex  parte 
petition  of  said  Mary  A.  Porter,  who  was  then  living. 
The  petition   alleged,   in   substance,   that  she   was   the 
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widow,  legatee,  and  heir  of  said  Allen  Porter;  that  by 
the  provisions  of  his  will  all  of  his  estate,  after  the  pay- 
ment of  his  debts,  was  to  be  delivered  to  her  for  the  term 
of  her  natural  life;  that  she  had  elected  to  take  under 
the  law;  that  said  deceased  left  no  children  or  father  or 
mother  surviving  him;  that  one  John  Owens,  adminis- 
trator with  the  will  annexed  of  said  estate,  had  made  a 
final  settlement  of  said  estate,  showing  an  amount  of 
cash  and  notes  belonging  to  said  estate,  which  she  is 
willing  to  take  and  receipt  for  upon  a  proper  assignment 
to  her  of  said  notes.  The  court,  upon  said  petition,  en- 
tered an  order  that  the  administrator  of  said  estate  as- 
sign said  notes  to  said  Mary  A.  Porter  and  deliver  the 
same  to  her  as  her  property,  and  that  the  clerk  of  the 
court  pay  over  to  her  #3,791.92,  the  amount  paid  into 
him  by  the  administrator. 

The  other  order  was  one  approving  a  partial  settle- 
ment of  Owens,  administrator  of  the  estate  of  Allen 
Porter,  deceased.  This  report  was  filed  July  5,  1882. 
Notice  was  ordered  given  as  required  by  the  statute,  and 
the  hearing  of  the  same  was  set  for  October  2, 1882;  the 
legal  notice  was  given,  and  on  the  2d  of  October,  1882, 
the  court  examined  the  same  and  made  and  entered  the 
following  order  of  record:  "And  said  account  and 
vouchers,  being  now  submitted  to  the  court  for  examin- 
ation'and  approval,  and  the  court  being  sufficiently  ad- 
vised in  the  premises  and  satisfied  of  the  correctness  of 
said  account,  and  no  heirs,  creditor  or  legatee  appearing 
to  resist  the  confirmation  thereof  or  show  cause  why  the 
same  should  not  be  approved,  it  is,  therefore,  ordered 
and  adjudged  by  the  court,  that  the  administrator's  said 
account  so  rendered,  as  aforesaid,  be  ratified  and  con- 
firmed; and  that  the  administrator's  trust  be  continued 
until  the  death  of  Mary  Porter,  the  widow  of  said  Allen 
Porter,  for  the  purpose  of  paying  certain  legacies  which, 
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by  the  provisions  of  the  will  of  said  Allen  Porter,  are 
payable  at  the  death  of  said  Mary  Porter." 

One  of  the  items  of  credit  in  said  partial  settlement 
was  as  follows: 

"No.  24.  Notes  turned  over  to  Mary  Porter,  $6,- 
304.40." 

Appellee  filed  a  motion  to  dismiss  and  reject  the 
complaint,  which  was  sustained  by  the  court  below,  to 
which  an  exception  was  reserved. 

The  question  presented  here  is  as  to  the  correctness 
of  this  ruling  of  the  court.  Counsel  for  appellee  earn- 
estly contend  that  the  order  approving  said  partial  settle- 
ment can  not  be  opened  up  and  changed,  for  the  reason 
that  notice  having  been  given  as  required  by  law  the 
same  is  final  and  conclusive;  that  if  any  error  was  com- 
mitted it  was  an  error  of  law. 

These  orders  having  been  made  in  1882  are  governed 
by  the  provisions  R.  S.  1881,  concerning  decedents' 
estates.  That  law  required  that  at  the  end  of  one  year 
from  the  date  of  the  issuing  of  letters  and  the  notice 
thereof,  the  executor  or  administrator  should  file  in 
the  court  issuing  his  letters,  a  true  and  complete  account 
of  all  assets  of  the  estate  which  shall  have  come  into  his 
hands,  and  all  disbursements  made  by  him,  and  all 
credits  to  which  he  may  be  entitled  for  the  payment  of 
claim*  to  creditors.  Sections  2384,  2385  and  2386,  R.  S. 
1881.  Upon  the  filing  of  this  account  the  law  required 
the  clerk  to  give  notice,  by  publication  and  posting,  of 
the  day  when  the  same  should  be  heard,  and  that  if  such 
account  be  for  final  settlement,  the  heirs  should  be 
notified  in  addition  to  appear  and  make  proof  of  their 
heirship  to  the  estate,  section  2390,  R.  S.  1881. 

If  a  final  settlement  of  account  be  filed  after  the  ex- 
piration of  one  year,  notice  of  the  time  for  hearing  the 
same  shall  be  given  to  the  creditors,  heirs,  devisees  and 
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legatees  of  the  deceased,  in  like  manner  as  in  the  case  of 
the  filing  an  account  at  the  end  of  the  year.  And  if  any 
matter  be  exhibited  necessary  to  be  answered  by  any  of 
such  parties,  or  to  be  specially  determined  by  the  court, 
the  parties  to  be  affected  thereby  shall  be  personally 
summoned  to  attend  at  the  hearing  of  such  account  and 
show  cause  why  it  should  not  be  approved.  The  sum- 
mons shall  be  served  at  least  ten  days  before  the  time 
of  hearing.     Section  2395,  R.  9.  1881. 

A  final  settlement  may  be  set  aside  and  reopened  at 
any  time  within  three  years,  for  illegality,  fraud  or 
mistake  in  such  settlement  or  in  the  prior  proceedings. 
Section  2403,  R.  S.  1894. 

Section  2404,  R.  S.  1881,  Bection  2559,  R.  S.  1894, 
provides  that  "in  every  settlement  of  an  account  ren- 
dered by  an  executor  or  administrator,  all  his  former 
accounts  may  be  so  far  opened  as  to  correct  any  error  or 
mistake  therein;  excepting  that  any  matter  in  dispute 
between  two  parties,  which  had  been  previously  heard 
and  determined  by  the  court,  shall  not  be  brought  again 
in  question  by  either  of  the  same  parties,  without  notice 
to  the  opposite  party  and  by  leave  of  the  court." 

Section  2406,  R.  S.  1881,  section  2562,  R.  S.  1894, 
provides  that  "when  a  final  settlement  account  shall  have 
been  filed,  and  notice  given  to  the  heirs,  devisees,  and 
legatees  to  prove  their  claims  to  the  surplus,  "  they  shall 
appear  before  the  court  *  in  person,  or  by  attorney  * 
and  make  proof  of  their  heirship  or  title  to  Buch  surplus." 

The  only  time  when  notice  by  publication  and  posting, 
under  the  foregoing  sections  of  the  decedents'  act  of 
1881,  was  sufficient  to  require  the  heirs,  devisees  and 
legatees  to  appear  and  prove  their  claims  to  the  surplus 
for  distribution,  was  on  final  settlement.  They  were 
bound  by  the  judgment  and  order  of  the  court  made  at 
such  hearing,  but  if  they  failed  to  appear  they  might 
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obtain  relief  for  illegality,  fraud  or  mistake  at  any  time 
within  three  years, under  the  provision  of  section  2403, 
R.  S.  1881,  supra. 

Proof  of  heirship  and  orders  of  distribution  among 
heirs  and  legatees  may  be  made  before  final  settle- 
ment, but  to  bind  the  heirs,  devisees  and  legatees  by 
such  orders,  they  must  be  personally  served  with  proper 
notice  thereof,  or  voluntarily  appear  to  such  proceeding. 
It  is  clear  that  when  the  court,  on  the  hearing  of  a 
partial  account,  makes  an  order  for  distribution  to  heirs 
or  legatees  or  an  allowance  of  any  credit  for  payment  to 
an  heir  or  legatee,  when  the  only  notice  is  by  publica- 
tion and  posting,  as  required  by  section  2390,  R.  S. 
1881,  supra,  such  an  order,  to  the  extent  it  determines 
any  question  of  heirship  or  the  right  of  any  one  to  the 
money  as  heir  or  legatee,  is  not  binding  upon  the  heirs 
or  legatees.     These  sections  must  be  construed  together. 

Under  section  2304,  R.  S.  1881,  supra,  at  any  settlement 
of  account  errors  or  mistakes  may  be  corrected  in  former 
accounts.  The  fact  that  notice  was  given  of  the  filing  of 
such  former  accounts  did  not  except  them  from  the  pro- 
visions of  this  section.  There  is  only  one  exception 
made,  and  that  is  "matters  in  dispute  between  two  par- 
ties, which  had  been  previously  heard  and  determined 
by  the  court,"  yet  this  may  be  again  heard  by  leave  of 
the  court  on  notice  to  the  opposite  party. 

It  is  the  duty  of  appellant  to  collect  the  assets  of 
the  estate  and  distribute  the  same  according  to  the  pro- 
visions of  the  will.  For  this  purpose  he  is  required  to 
take  such  steps  as  may  be  necessary  to  correct  all  mis- 
takes and  errors  in  any  former  proceeding  in  the  estate. 
Said  orders  of  the  court,  so  far  as  they  attempt  to  deter- 
mine any  question  of  heirship,  or  the  right  of  any  one 
to  the  personal  estate  as  heir  or  legatee,  are  not  binding 
on  the  heirs  or  legatees,  and  may  be  set  aside  and  cor- 
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rected  on  the  application  of  appellant.  It  is  no  an- 
swer to  say  that  Owens  obtained  this  decision  of  the 
court  on  his  partial  account.  He  could  not  at  that  time, 
on  constructive  notice,  procure  any  order  that  would 
bind  the  legatees  or  heirs,  as  to  the  question  of  heirship 
or  distribution.  His  being  allowed  a  credit  for  $6,- 
304.40  for  notes  turned  over  to  Mary  A.  Porter,  was  not 
an  adjudication  of  which  she  could  avail  herself.  The 
allowance  of  that  credit  to  him  was  no  adjudication  in 
her  favor  or  against  the  legatees,  who  would  take  at  her 
death.  They  were  not  in  court.  The  administrator  could 
not,  by  any  act  of  his,  in  making  such  distribution  or 
procuring  the  approval  of  the  report,  deprive  the  lega- 
tees of  their  rights  under  the  will,  nor  estop  himself  or 
his  successor  from  having  the  same  corrected.  This  dis- 
poses of  the  objections  urged  to  the  complaint. 

Judgment  reversed,  with  instructions  to  the  court  be- 
low to  overrule  the  motion  to  dismiss,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Hackney,  Judge,  did  not  participate  in  this  decision. 

Filed  Jan.  29, 1895. 


GDSSMAN   V.  GuSfiHAN. 

EvlDEHCX.—  Transcript  of  a  Former  Proceeding. —Supreme  Court  Practice. 
—Beeord.—Ho  error  ie  shown  to  have  been  committed  in  respect  to 
a  transcript  of  a  former  proceeding  offered  in  evidence,  even  if  in- 
competent, where  it  does  not  appear  that  it  was  introduced  or 
read  in  evidence. 

Supkems  Court  Practice.— Beeord.— Motion  to  Modify  Judgment.— 
Where  a  motion  to  modify  the  decree  is  copied  into  the  transcript 
in  connection  with  the  order-book  entry  thereof,  and  the  bill  of  ex 
Vol.  140—28 
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ceptione,  instead  of  setting  out  the  motion,  refers  to  the  page  of  the 
transcript  where  the  motion  is  so  copied,  it  is  uot  properly  in  the 
record,  and  no  question  is  presented  concerning  it. 

DivoRVK.—Alimony.—Discretion.—- The  trial  court  has  abroad  discre- 
tion in  the  matter  of  awarding  alimony  and  providing  for  the  rap- 
port and  education  of  children,  and  the  appellate  tribunal  will  not 
interfere  therewith,  unless   an  abuse   of  discretion  clearly  appears. 

Sauk, — Alimony. — In  awarding  alimony,  the  court  may  consider  the 
husband's  ability  to  earn  money  and  hie  income. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner  and  U.  S-  Leah,  for  appellant. 

L.  P.  Milligan  and  8.  E.  Cook,  for  appellee. 

McCabb,  C.  J. — Appellee,  Catherine  Gussman,  wbb 
awarded  a  decree  of  divorce  from  appellant  on  the 
ground  of  cruelty  and  adultery.  She  was  given  the  cus- 
tody of  their  only  child,  and  she  was  charged  with  its 
maintenance,  support,  and  education,  until  the  further 
order  of  the  court.  She  was  also  given  a  decree  for  ali- 
mony in  the  sum  of  $1,400,  and  no  provision  was  made 
in  the  decree  for  paying  the  same  in  installments. 

The  court  overruled  appellant's  motion  for  a  new  trial 
and  his  motion  to  modify  the  decree,  and  these  rulings 
are  assigned  as  the  only  errors. 

On  the  trial,  appellee  offered  in  evidence  a  transcript 
from  the  docket  of  the  mayor  of  Bluffton,  Indiana, 
showing  the  conviction  of  appellant  upon  his  plea  of 
guilty  of  a  violation  of  an  ordinance  of  said  city  against 
associating  with  common  prostitutes.  Appellant's  ob- 
jection to  it  was  that  "it  is  not  a  proper  record  and  be- 
cause the  transcript  offered  is  not  a  proper  exemplifica- 
tion of  the  record  sought  to  be  introduced  in  evidence." 
In  what  respect  it  was  improper  was  not  pointed  out.  It 
does  not  appear  from  the  record  whether  the  transcript 
was  read  or  introduced  in  evidence  or  not.  No  error  is 
shown  to  have  been  committed  by  the  court  in  respect  to 
this  transcript. 
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The  motion  to  modify  the  decree  so  as  to  permit  ap- 
pellant to  pay  the  same  by  installments  is  not  properly 
in  the  record.  The  clerk  has  copied  the  motion  into  the 
transcript  in  connection  with  the  order-book  entry 
thereof,  and  in  the  bill  of  exceptions,  instead  of  setting 
out  the  motion,  the  clerk  has  referred  to  the  page  of  the 
-  transcript  where  the  motion  is  so  copied.  The  motion 
thus  copied  into  the  transcript  sets  out  a  great  many 
supposed  reasons  why  it  should  be  sustained  and  why 
the  appellant  ought  to  be  allowed  to  pay  -the  decree  in 
installments.  Under  the  rule  declared  in  the  following 
cases  no  question  is  presented  concerning  this  motion. 
Norton  v.  State,  106  Ind.  163;  Crumley  v.  Hickman,  92 
Ind.  388;  Klingensmith  v.  Faulkner,  84  Ind.  331;  Colee 
v.  State,  75  Ind.  511;   Douglass  v.  State,  72  Ind.  385. 

The  remaining  question  arises  on  the  motion  to  re- 
duce the  amount  of  alimony  to  $600. 

In  awarding  alimony  it  was  proper  for  the  court  to 
consider  the  conduct  of  appellant  towards  his  wife. 
Iferl  v.  Ifert,  29  Ind.  473. 

The  evidence  justified  the  court  in  finding  that  appel- 
lant, by  his  association  with  common  prostitutes,  had 
communicated  to  his  wife  an  incurable,  loathsome  dis- 
ease; that  she  had  always  been  a  virtuous  woman,  a  kind 
mother,  and  an  economical  wife;  that  by  such  disease  her 
health  was  broken  down  beyond  repair;  that  she  had  no 
property  of  her  own  and  no  way  to  earn  her  own  living; 
that  she  was  past  forty  years  of  age.  The  child  that  was 
given  into  her  custody  was  afflicted  with  a  malady  that 
required  the  most  assiduous  and  disagreeable  attention, 
such  as  only  a  mother  would  render,  and  she  was 
charged  with  its  support  and  education,  which  practi- 
cally relieved  appellant  thereof.  Husband  v.  Husband,  67 
Ind.  583;  Ramsey  v.  Ramsey,  121  Ind.  215;  Hedrick  v. 
Hedrick,  128  Ind.  522  (524). 
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The  appellant  whb  forty-two  years  of  age,  hale  and 
hearty,  and  engaged  in  an  occupation  in  which  he  could 
earn  an  ample  support.  His  own  estimate  of  hia  prop- 
erty was  fifteen  hundred  and  fifty  dollars,  while  others 
put  it  four  to  five  hundred  dollars  more.  There  was  also 
evidence  tending  to  show  that  appellant  had  squand- 
ered upon  lewd  women  a  large  amount  in  the  year  or  two  ' 
preceding  the  trial,  equal  to  the  amount  of  alimony  al- 
lowed, if  not  more.  If  the  court  had  sustained  appel- 
lant's mbtion  and  reduced  the  alimony  to  9600,  and  had 
ordered  appellant  to  pay  $800  to  appellee  for  the  support 
of  the  child,  it  would  hardly  be  claimed  that  it  was  an 
abuse  of  the  discretion  vested  in  the  court. 

A  very  broad  discretion  is  given  to  the  trial  court  in 
the  matter  of  awarding  alimony,  and  providing  for  the 
support  and  education  of  children,  and  the  abuse  of  that 
discretion  must  be  very  clear,  indeed,  to  justify  this 
court  in  interfering  with  its  exercise.  Powell  v.  PoweM, 
53  Ind.  513;  Peek  v.  Peck,  113  Ind.  168;  Hedrick  v. 
Hedrick,  supra. 

In  awarding  alimony,  the  court  may  consider  the  hus- 
band's ability  to  earn  money  and  his  income.  Hedrick 
v.  Hedrick,  tupra;  1  Am.  and  Eng.  Encyc.  of  Law, 
485. 

Under  the  circumstances  of  this  case,  and  in  the  light 
of  these  authorities,  we  are  unable  to  say  that  an  abuse 
of  the  court's  discretion  has  been  made  to  appear  with 
that  degree  of  clearness  which  would  require  this  court 
to  interfere. 

The  judgment  is  affirmed. 

Filed  Feb.  27,  1696. 
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The  Indiana  Racing  Association  v.  Allen  et  al. 

Sdpremk  Court  Practice.— BfH  of  Exception*.— Motion  for  .Yew  Trial, 
— No  question  can  be  considered  upon  a  motion  for  a  new  trial 
where  no  bill  of  exceptions  is  in  the  record. 

Same. — Form  of  Judgment  or  Decree. — No  Motion  to  Modify, — No  ques- 
tion can  be  raised,  on  appeal,  as  to  the  form  of  a  judgment  or  de- 
cree where  no  motion  was  made  in  the  trial  court  to  modify  the 

From  the  Lake  Circuit  Court. 
J.  B.  Peterson,  for  appellant. 
T.  J.  Wood,  for  appellees. 

Hackney,  J. — The  appellee  Allen  obtained,  in  the 
lower  court,  a  judgment  and  a  decree  foreclosing  a  me- 
chanics' lien  for  $7,170.59  against  the  appellant  and  its 
property.  The  only  assignments  of  error  in  this  court 
are  that  the  complaint  was  insufficient,  and  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial.  The  first  assignment  is  not  argued,  and  is 
therefore  waived.  The  second  assignment  seeks  to  pre- 
sent the  various  causes  assigned  for  a  new  trial,  all  of 
which,  save  the  first,  depend  entirely  upon  the  evidence 
either  as  to  its  sufficiency  or  as  to  its  admissibility.  The 
record  contains  no  bill  of  exceptions,  and  we  are,  there- 
fore, without  proof  of  the  truth  of  such  recitals  in  the 
motion,  and  no  question  can  be  considered  upon  them. 
Clottser  v.  Ruekman,  Admr.,  104  Ind.  588;  Hyatt  v.  Clem- 
ents,  65  Ind.  12;  Vawter  v.  Qilliland,  55  Ind.  278;  Hopkins 
v.  Greensburg,  etc.,  Turnpike  Co.,  46  Ind.  187;  Skillen 
v.  Skillen,  Jr.,  41  Ind.  122;  Indianapolis,  etc.,  Co.  v. 
First  Nat'l  Bank,  etc.,  33  Ind.  302. 

The  first  cause  assigned  for  a  new  trial  was  "that  the 
finding  and  judgment  of  the  court  is  contrary  to  law." 
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The  argument  in  support  of  this  question  is  that  the 
description  of  the  property,  as  contained  in  the  notice 
of  lien,  waB  defective,  and  authorized  no  decree  fore- 
closing the  lien.  So  far  as  this  question  may  be  said  to 
relate  to  the  description  in  the  notice,  we  may  say,  as 
already  said,  that  the  evidence  has  not  been  presented 
to  us,  and  we  have  no  support  for  the  truth  of  this 
proposition.  So  far  as  the  argument  may  be  intended 
to  attack  the  form  of  the  decree  or  the  sufficiency  of  the 
description  therein  to  cover  the  appellant's  property  we 
have  the  sufficient  objection  to  considering  the  proposi- 
tion in  the  failure  of  the  appellant  to  move  a  modifica- 
tion of  the  decree  either  in  adding  to  the  description  or 
in  striking  out  that  made.  Allen  v.  Berndl,  133  Ind. 
355;  Berkey,  etc.,  Co.  v.  Haseall,  123  Ind.  502;  WaUerv. 
Walter,  117  Ind.  247;  People's,  etc.,  Asm.  v.  Spears, 
115  Ind.  297;  Barnes  v.  Conner,  39  Ind.  294;  Bardin  v. 
Walpole,  38  Ind.  146;  O'Brien  v.  Peterman,  34  Ind.  556. 

No  question  is  made  as  to  the  sufficiency  of  the  per- 
sonal judgment.  Finding  no  error  in  the  record,  the 
judgment  of  the  circuit  court  is  affirmed  with  damages 
in  the  sum  of  four  per  centum  of  the  gross  amount  of 
the  judgment  of  the  circuit  court. 

Filed  Feb.  7, 1896. 
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No.  17,148. 
Davis  v.  Taylor  bt  al. 

Jttribdiction. — Of  the  Person.—  When  Presumed. — Where  a  court  of 
general  jurisdiction  (as  the  circuit  court)  baa  jurisdiction  of  the  sub- 
ject of  the  action,  it  will  be  presumed  that  jurisdiction  of  the  per- 
son was  acquired,  in  the  absence  of  a  contrary  showing,  where  the 
party  sought  to  be  concluded  was  a  party  to  the  adjudication. 

Plkadinq. — Complaint. — Damages  for  Loss  of  Title  to  Land. —  Want  of 
Consideration. — Former  Adjudication. — In  an  action  for  damages  for 
loss  of  title  to  land  without  consideration,  by  conveyance  by  a  com- 
missioner, in  pursuance  of  an  order  of  court,  the  complaint  is  insuffi- 
cient, which  discloses  that  the  question  of  want  of  consideration 
was  adjudicated  in  the  former  action  in  which  the  order  of  convey- 
ance was  made.  And  the  judgment,  not  being  void,  could  not  be 
thereafter  attacked  by  such  a  proceeding. 

From  the  Huntington  Circuit  Court. 
T.  G.  Smith,  for  appellant. 
C.  W.  Watkins,  for  appellees. 

McCabb,  C.  J. — The  circuit  court  carried  a  demurrer 
to  the  third  paragraph  of  appellees'  answer  back  to  ap- 
pellant's complaint  and  sustained  said  demurrer  to  said 
complaint,  and  appellant  refusing  to  plead  further,  the 
appellee  had  judgment  upon  the  demurrer.  The  assign- 
ment of  error  calls  in  question  that  ruling. 

The  substance  of  the  complaint  is  that  the  appellees 
had  entered  into  a  contract  with  Susan  Davis,  wife  of 
appellant,  by  which  she  agreed  to,  and  did,  convey  to 
appellees  certain  described  real  estate  in  Huntington 
county;  that  by  virtue  of  said  contract  and  conveyance 
made  to  appellees  by  said  Susan  Davis,  said  appellees 
claimed  to  acquire  some  right  and  title  in  and  to  an- 
other described  parcel  of  real  estate  in  said  county,  ad- 
jacent to  that  conveyed  as  aforesaid  and  which  last  parrel 
was  owned  by  appellant;    that  afterwards  appellees  oh- 
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tained  an  order  of  the  Huntington  Circuit  Court  upon 
said  contract  and  deed  appointing  Z.  T.  Dungan  a  com- 
missioner of  said  court  to  convey  the  last  above  men- 
tioned real  estate  so  owned  by  appellant  to  said  appellees, 
and  in  obedience  to  said  order  said  commissioner  did  so 
convey  the  same  to  appellees,  whereby  plaintiff  lost  his 
title  to  said  land,  greatly  to  his  damage  in  the  sum  of 
$1,500;  that  appellant  never  agreed  or  obligated  himself 
to  include  his  said  land  in  said  contract  and  deed  be- 
tween his  said  wife  and  said  appellees,  nor  did  he  ever 
receive  any  consideration  for  his  said  land;  that  the  said 
land  is  of  the  value  of  $1,500;  that  appellees  do  not  own 
nor  hold  any  other  property  of  much  value  other  than 
the  real  estate  hereinbefore  mentioned,  and  a  personal 
judgment  against  them  would  be  fruitless.  Wherefore 
he  demands  judgment  for  $1,500,  and  that  the  same  may 
be  declared  a  first  lien  upon  the  real  estate  hereinbefore 
described,  and  he  herewith  files  his  lis  pendejts  notice  and 
asks  his  equitable  lien  to  be  foreclosed  therein,  and  for 
all  other  proper  relief. 

Appellant's  complaint  makes  his  right  to  recover  de- 
pend upon  the  question  whether  the  facts  stated  therein 
show  that  he  had  lost  his  title  to  his  land,  as  alleged,  if 
even  that  would  entitle  him  to  recover  its  value  aud  en- 
force such  recovery  as  a  lien  on  such  land.  If  the  or- 
der of  the  circuit  court  of  Huntington  county,  by  which 
it  is  claimed  he  was  deprived  of  and  lost  his  title,  was 
entered  in  a  cause  to  which  he  was  a  party,  then  that 
adjudication  was  conclusive  upon  him,  and  he  could  not 
be  heard  to  question  or  assail  it  in  this  collateral  way  if 
the  court  rendering  it  had  jurisdiction  of  the  subject- 
matter  and  the  parties.  Waltzv.  Borroway,  25  Ind.  380; 
Dequindre  v.  Williams,  31  Ind.  444;  Anderson  v.  Wilson, 
100  Ind.  402;  Evans  v.  Ashby,  22  Ind.  15;  Hawkins  v. 
Hawkins,  Admr.,  28  Ind.  66;  GaU  v.  Parks,  58  Ind.  117; 
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Lantz  v.  Maffett,  102  Ind.  23;  State,  ex  re*.,  v.  Morrit, 
103  Ind.  161;  Cassady  v.  Afi«er,  106  Ind.  69;  Hall  v. 
Durham,  109  Ind.  434;  Jor6oe  v.  Severin,  112  Ind.  572. 

The  complaint  shows  that  the  Huntington  Circuit 
Court  had  jurisdiction  ol  the  subject-matter  of  the  alleged 
order.  Where  a  court  of  general  jurisdiction,  as  the 
Huntington  Circuit  Court  was,  has  jurisdiction  of  the 
subject,  it  will  be  presumed  that  jurisdiction  of  the  per- 
son was  acquired,  in  the  absence  of  a  contrary  showing. 
Exchange  Bank  v.  Avlt;  102  Ind.  322;  Waltz  v.  Borroway 
supra;  Hawkins  v.  Hawkins,  Ad/mr.,  supra;  Gavin  v 
Graydon,  41  Ind.  659;  Goar  v.  Maranda,  57  Ind.  339: 
Cavanaughv.  Smith, S4Ind.  380;  Cassady  v.  Miller,  supra 

But  this  rule  oqly  applies  in  general  where  the  person 
sought  to  be  concluded  was  a  party  to  the  adjudication 
Here  the  complaint  does  not  disclose  whether  the  appel- 
lant was  a  party  to  the  adjudication  stated  in  the  com- 
plaint in  this  case  or  not.  If,  however,  he  was  not  a 
party  to  that  adjudication  he  was  not  bound  by  it,  for  i 
is  a  familiar  principle  that  no  one  is  bound  by  a  decree 
or  judgment  to  which  he  was  not  a  party  or  privy. 
Curtis  v.  Gooding,  99  Ind.  45. 

Therefore,  if  the  appellant  was  not  a  party  to  the  ad- 
judication or  order,  by  which  a  commissioner  was  or- 
dered to  convey  his  land  to  the  appellees  he  was  noi 
bound  thereby,  and  hence  did  not  lose  his  land  or  the 
title  thereto  by  virtue  of  said  order  and  conveyance,  so 
that  in  any  possible  light  in  which  the  complaint  can  be 
viewed  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  mere  fact  alleged  that  the  appel- 
lant did  not  receive  any  consideration  for  his  land  is  of 
no  force  whatever,  because  if  he  was  a  party  to  that  suit 
and  that  fact  constituted  any  defense,  he  was  bound  to 
set  that  defense  up,  and  failing  so  to  do,  he  would  bo 
forever  after  estopped  and  concluded  as  to  that  and  all 
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other  defenses  by  the  judgment.  Craighead  v.  Dalton, 
105  Ind.  72;    Woolery  v.  Grayson,  110  Ind.  149. 

It  has  even  been  held  that  a  judgment  rendered  upon 
an  obligation  without  any  valid  consideration  is  binding 
until  reversed.     Cosset  v.  Scott,  17  Ind.  514. 

The  circuit  court  did  not  err  in  carrying  back  and 
sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed. 

Filed  Jan.  29, 1896. 
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Criminal  Law.— Affidavit  and  Information.— Arrest  of  Judgment.— Aid- 
ing Prisoner  to  Escape. — An  affidavit  and  information  charging  de- 
fendant with  a  violation  of  the  provisions  of  section  2029,  R.  S. 
1881  (section  2116,  R.  3.  1894),  making  it  a  criminal  offense  to  aid 
or  accomplish  the  escape  of  a  prisoner,  etc.,  is  sufficient  on  motion 
in  arrest  of  judgment,  although  the  manner  in  which  defendant 
aided  and  accomplished  the  escape  of  the  prisoner  is  not  stated. 

Same. — Arrest  of  Judgment. — Defects  and  Uncertainties. — For  mere  de- 
fects or  uncertainties  in  criminal  pleading,  a  motion  in  arrest  of 
judgment  will  not  be  sustained,  although  such  defects  or  uncertain- 
ties  might  be  fatal  on  motion  to  quash. 

Bill  op  Exceptions.  —No  Time  Allowed  for  Filing. — Presentation  to 
Judge  and  Signed  After  Term. — Not  in  Record.— A  bill  of  exceptions 
signed  by  the  trial  judge  after  the  expiration  of  the  term  of  court  at 
which  judgment  was  rendered,  where  no  time  was  given  in  which 
to  file  such  bill,  can  not  be  made  a  part  of  the  record. 

From  the  Daviess  Circuit  Court. 
A.  M.  Hardy,  for  appellant. 

W.  A.  Ketcfiam,  S.  H.  Spooner  and  M.  Moores,  for 
State. 

Monks,  J. — This  was  a  prosecution  by  affidavit  and 
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information  against  appellant  charging  him  with  aid- 
ing a  prisoner  to  escape,  in  violation  of  the  provision 
of  section  2029,  R.  S.  1881  (section  2116,  R.  S.  1894). 

The  affidavit  charges  '  'that  James  Campton,  on  the  6th 
day  of  May,  1894,  at  and  in  the  county  of  Daviess,  in 
the  State  of  Indiana,  did  then  and  there  feloniously  aid, 
assist,  accomplish,  and  procure  the  escape  of  Logan 
Hodges  and  William  Cochran,  then  and  there  prisoners 
in  the  custody  of  John  G.  Leming,  as  sheriff  of  said 
county,  from  the  custody  of  said  John  G.  Leming,  as 
such  sheriff,  who  then  and  there  had  the  lawful  custody 
of  the  said  Logan  Hodges  and  William  Cochran,  who 
were  then  and  there  charged  by  affidavit  before  Hender- 
son McCafferty,  a  justice  of  the  peace  of  Washington 
township,  in  said  county  and  State,  and  by  the  justice 
of  the  peace  aforesaid  duly  recognized  to  appear  the  first 
day  of  the  May  term,  1894,  of  the  Daviess  Circuit  Court 
of  said  county  and  State  to  answer  to  the  charge  and  of- 
fense of  grand  larceny  as  the  said  James  Campton  then 
and  there  well  knew." 

The  information  follows  the  affidavit.  No  motion  was 
made  in  the  court  below  to  quash  the  affidavit  or  infor- 
mation. Section  2029,  R.  S.  1881  (section  2116,  R.  S. 
1894),  supra,  upon  which  the  prosecution  is  predicated, 
provides  that  "Whoever  not  being  a  person  having  the 
lawful  custody  of  any  prisoner  charged  with,  or  convicted 
of  a  felony,  shall  aid  or  accomplish  the  escape  of  such 
prisoner,  shall  be  imprisoned  in  the  State  prison  not  more 
than  twenty-one  years  nor  less  than  two  years."  Ap- 
pellant was  tried  by  a  jury,  and  found  guilty  as 
charged.  The  court,  over  a  motion  for  a  new  trial,  and 
a  motion  in  arrest,  rendered  judgment  on  the  verdict.  It 
is  insisted  by  counsel  for  appellant  that  the  court  below 
erred  in  overruling  the  motion  in  arrest  of  judgment, 
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for  the  reason  that  the  affidavit  and  information  do  not 
state  a  public  offense. 

One  of  the  objections  urged  is  that  the  manner  in 
which  appellant  aided  and  accomplished  the  escape  of 
the  prisoners  named  is  not  stated  in  the  affidavit  or  in- 
formation. The  other  objection  is  that  there  is  no 
allegation  in  the  affidavit  or  information  that  ap- 
pellant did  not  have  the  lawful  custody  of  the  prisoners 
named  at  the  time  he  is  charged  with  aiding  and  accom- 
plishing their  escape. 

It  is,  however,  contended  by  the  State  that  the  failure 
to  aver  the  manner  in  which  appellant  aided  in  said 
escape,  is  cured  by  verdict,  and  that  from  the  allegation 
that  said  prisoners  were  in  the  lawful  custody  of  JoTin 
G.  Iteming,  sheriff  of  said  county,  it  clearly  appears 
that  they  were  not  in  the  lawful  custody  of  appellant. 

It  is  settled  by  the  decisions  in  this  State,  that  for 
mere  defects  or  uncertainties  in  criminal  pleading  a 
motion  in  arrest  will  not  be  sustained,  although  such 
defects  or  uncertainties  might  be  fatal  on  a  motion  to 
quash.  Baker  v.  State,  134  Ind.  657;  Oraeter  v.  State,  105 
Ind.  271;  Trout  v.  State,  107  Ind.  578;  Lowe  v.  State, 
46  Ind. 305;  Qreenley  v.  State,  60 Ind.  141;  Stewartv.  State, 
113  Ind.  505;  Nichols  v.  State,  127  Ind.  406. 

The  allegations  in  the  affidavit  and  information  were 
broad  enough  to  admit  proof  of  all  the  elements  neces- 
sary to  constitute  the  crime  charged.  The  affidavit  and 
information,  although  defective  and  uncertain,  in  the 
respects  urged  by  appellant,  contain,  we  think,  all  the 
essential  elements  of  a  public  offense. 

It  is  provided  by  section  1891,  R.  S.  1881  (section 
1964,  R.  8.  1894),  that  "In  the  consideration  of  the 
questions  which  are  presented  upon  an  appeal,  the 
Supreme  Court  shall  not  regard  technical  errors  or  de- 
fects or  exceptions  to  any  decision  or  action  of  the  court 
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below,  which  did  not,  in  the  opinion  of  the  Supreme 
Court,  prejudice  the  substantial  rights  of  the  defendant." 
Under  this  statute,  and  the  authorities  cited,  the  court 
did  not  err  in  overruling  the  motion  in  arrest  of  judg- 
ment.    Baker  v.  State,  supra. 

Had  there  been  a  motion  to  quash,  an  entirely  differ- 
ent question  would  have  been  presented.  More  care 
should  be  exercised  in  preparing  indictments  and  affi- 
davits and  informations,  than  seems  to  have  been  taken 
in  this  case. 

Indictments  under  section  2029,  supra  (section  2116, 
supra),  have  been  considered  and  sustained  by  this  court. 
Qunyon  v.  State,  68  Ind.  79;  Stewart  v.  State,  111  Ind- 
554.  See  Gillett  Crim.  Law,  p.  342. 

The  other] questions  argued  by  appellant  are  not  in  the 
record.  No  time  was  given  by  the  court  within  which 
to  present  a  bill  of  exceptions. 

A  bill  of  exceptions  signed  by  the  trial  judge  after 
the  expiration  of  the  term  of  court  at  which  appel- 
lant was  convicted,  is  copied  into  the  transcript,  but  is 
not  thereby  made  a  part  of  the  record.  Hunter  v.  State,. 
101  Ind.  406.     There  is  no  error  in  the  record. 

Judgment  affirmed. 

filed  Feb.  27, 1895. 


No.  17,094. 

The  Wall  Street  Methodist  Episcopal  Church  v. 
Johnson  et  al. 

Tkust.—  Trustees.— Chvrch  Cemetery. —Incorporation.— Appointment  of 
Trustees . — Acquiescence . — Qttteting  Title . — Inj  unction . — Accounting  .— 
Where  real  estate  was  purchased  by  a  church,  the  conveyance  being 
made  to  three  named  persons  aa  "managers  and  trustees  in  trust" 
for  the  church,  for  cemetery  purposes,  and  two  years  later  an  act  of 
incorporation  was  procured  by  the  common  consent  of  the  grantor. 
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grantees,  and  the  church  authorities,  enlarging  the  powers  of  the 
original  grantees  and  providing  that  they  might  provide,  by  rule, 
lor  the  selection  of  their  successors,  in  pursuance  of  which  they  en- 
acted a  by-law  authorising  the  board  of  trustees  of  the  church  to  fill 
all  vacancies  that  might  occur  in  the  cemetery  board,  which  was 
done,  and  there  was  acquiescence  by  the  church  authorities  for  more 
than  fifty  years,  a  suit  by  the  church  against  the  cemetery  trustees 
to  quiet  title  to  the  cemetery,  to  restrain  the  trustees  from  interfer- 
ing therewith,  and  for  the  appointment  of  new  trustees  and  to  com- 
pel an  accounting  to  them  will  not  lie,  although,  in  a  proper  action 
alleging  their  trusteeship,  the  defendants  might  be  required  to  give 
an  account  of  their  proceedings. 

From  the  Floyd  Circuit  Court. 
/.  K.  Marsh  and  A.  Dowling,  for  appellant. 
8.  8.  Johnson,  J.  H.    Stotsenburg  and   E.   B.   Stotsen- 
burg,  for  appellees. 

Dailey,  J. — This  action  is  based  upon  an  amended 
complaint,  filed  by  appellant,  The  Wall  Street  Metho- 
dist Episcopal  Church,  of  the  city  of  Jeffersonville, 
Clarke  county,  Indiana,  against  the  appellees,  for  the 
appointment  of  three  trustees  of  a  certain  cemetery 
therein  described,  to  compel  an  accounting  and  payment 
to  such  new  trustees  of  $25,000  of  revenues  derived  from 
the  sale  of  lota, to  quiet  the  title  of  appellant  in  the  cem- 
etery and  restrain  appellees  from  interfering  therewith. 

In  the  amended  complaint  the  substance  of  the  allega- 
tions is  as  follows:  That  on  March  20,  1838,  one  At- 
hanasius  Wathen,  then  the  owner  of  a  certain  tract  of 
land  containing  10 H  acres,  in  said  county,  described  in 
the  complaint,  conveyed  the  same  by  deed,  in  which  his 
wife,  Elizabeth,  joined  to  William  D.  Beach,  James 
Keigwin  and  Charles  Sleade,  all  of  whom  were  then  and 
there  members  of  the  Methodist  Episcopal  church,  at 
Jeffersonville,  in  said  county;  that  by  the  terms  of  said 
conveyance,  a  copy  of  which  is  set  out,  the  tract  was  to 
be  held  by  said  Beach ,  Keigwin  and  Sleade  in  trust  for  the 
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use  of  the  Methodist  Episcopal  church  for  the  purpose  of 
a  burying  ground;  that  said  Beach,  Keigwin  and  Sleade 
accepted  said  trust  and  took  possession  of  the  land,  and 
the  whole  of  it  was,  by  the  consent  of  said  Wathen,  said 
trustees  and  said  church,  used  and  appropriated  as  a 
cemetery;  that  said  tract,  or  a  large  part  thereof,  was  by 
said  Beach,  Keigwin  and  Sleade  platted  into  burial  lots, 
with  walks  and  avenues  suitably  laid  out  and  enclosed 
by  them  with  a  substantial  fence;  that  they  sold  lots  to 
divers  persons  and  received  money  therefor;  that  they 
built  and  maintained  vaults  for  the  reception  of  dead 
bodies  on  said  land;  that  when  said  deed  was  executed 
there  was  but  one  church  in  Jeffersonville  known  as  the 
Methodist  Episcopal  church,  and  by  the  description  in 
said  deed  the  Wall  Street  Methodist  Episcopal  Church 
was  meant  by  the  grantors;  that  since  said  deed  was  made, 
said  land  has  increased  in  value;  that  appellant  is  yet 
the  sole  beneficiary  of  the  equitable  title,  and  only  the 
legal  title,  with  a  managing  power  limited  by  said  deed, 
was  vested  in  said  Beach,  Keigwin  and  Sleade,  who  are 
long  since  dead;  that  no  successors  in  said  trust  have  at 
any  time  been  appointed,  and  the  trust  for  fifteen  years 
past  has  been  vacant;  that  the  appellees,  Johnson,  Ingram 
and  Jacobs  have  wrongfully  and  unlawfully  taken  and 
kept  possession  of  said  cemetery  for  fifteen  years  past; 
thflt  for  the  same  time  they  have  been  taking  the  rents 
and  profits,  amounting  to  115,000  or  more;  that  without 
authority  they  have  sold  burial  lots  to  divers  persons  and 
received  $10,000  in  money  therefor;  that  without  author- 
ity they  have  caused  lots  in  the  cemetery  to  be  used  for 
burial  purposes  and  unlawfully  undertaken  to  act  as 
managers  and  owners  of  the  cemetery;  that  they  have 
usurped  the  office  and  duties  of  trustees  for  said  cemetery 
to  the  appellant's  damage  in  the  sum  of  $25,000,  and 
deny  appellant's  title  to  said  land,  and  refuse  to  recog- 
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nize  its  equitable  title  thereto  or  account  to  it  for  the 
moneys  received  and  collected  by  them.  Then  follows 
the  prayer  for  relief. 

The  appellees  answered  this  complaint  in  two  para- 
graphs. One  was  in  general  denial,  and  the  other,  num- 
bered one,  was  a  special  answer,  the  substantial  aver- 
ments of  which  are  as  follows:  The  appellees  admit  the 
conveyance  by  Wathen  and  wife,  but  expressly  deny 
that  said  deed  was  made  in  trust  for  the  use  of  the  ap- 
pellant. They  allege  that  after  the  deed  was  made  said 
Beach,  Keigwin  and  Sleade,  being  desirous  that  they 
and  their  successors  might  be  incorporated  for  the  pur-: 
pose  of  establishing  and  perpetuating  said  cemetery  at 
the  place  described  in  said  deed,  commonly  known  as 
Walnut  Ridge,  applied  to  the  General  Assembly  of  the 
State  for  corporate  powers  for  that  purpose;  that  on  Feb- 
ruary 15,  1840,  the  Legislature  passed  an  act  to  incor- 
porate the  trustees  of  the  Walnut  Ridge  Cemetery,  which 
was  approved  by  the  Governor,  and  the  said  act  is  set 
out  at  length  on  page  94  of  the  local  laws  of  the  twenty- 
fourth  session;  that  said  act  provided  that  said  Beach, 
Keigwin  and  Sleade  should  be  a  body  politic  under  the 
name  and  style  of  the  Walnut  Ridge  Cemetery,  with 
power  to  lay  out  and  ornament  the  grounds,  dispose  of 
and  arrange  burial  lots,  and  make  by-laws,  rules  and 
regulations  relative  to  the  election  of  trustees,  managers 
and  their  successors,  and  the  appointment  of  suitable 
officers  and  agents,  with  their  duties  and  compensation. 

They  were  further  empowered  to  make  such  rules  from 
time  to  time  for  the  government  of  lot  holders  and  visit- 
ors as  they  might  deem  necessary,  and  to  purchase  more 
ground  not  exceeding  fifty  acres;  that  while  it  was  true 
that  Beach,  Keigwin  and  Sleade  died  long  since,  it  was 
not  true  that  no  successors  in  said  trust  have  been 
elected,  or  that  it  has  been  vacant  for  fifteen  years.     On 
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the  contrary,  on  January  1,  1841,  the  trustees  of  said 
cemetery  made  a  by-law  relative  to  the  election  of  the 
trustees  and  their  successors,  whereby  it  is  provided  that 
the  trustees  of  the  Methodist  Episcopal  Church  of  Jeffer- 
sonville  should  have  the  power  to  and  should  fill  all 
vacancies  occurring  in  their  number;  that  while  said 
by-law  was  in  force  these  appellees  were  duly  elected, 
and  ever  since  their  election  have  been  actively  and  law- 
fully engaged  in  the  proper  performance  of  their  duties; 
that  it  is  not  true  that  the  appellees  wrongfully  and  un- 
lawfully took  possession  of  said  cemetery,  and  for  fifteen 
years  past  kept  the  profits  thereof  to  the  amount  of  $15,- 
000,  or  any  other  sum,  or  that  they  ever  refused  to  ac- 
count for  all  moneys  received  by  them;  that,  on  the  con- 
trary, their  possession  was  lawful  and  they  had  so  man- 
aged their  trust  that  those  who  bury  their  dead  in  that 
cemetery  are  assured  of  continued  and  watchful  protec- 
tion of  the  dead,  that  their  bodies  will  not  be  stolen;  that 
the  grounds  have  been  enlarged,  beautified  and  adorned 
by  them;  and  the  appellees,  as  well  as  Beach,  Keigwin 
and  Sleade  platted  the  same  into  burial  lots  with  walks 
and  avenues;  but  the  appellees,  as  trustees,  and  not 
their  predecessors,  built  the  fences  around  said  cemetery, 
and  constructed  and  maintained  the  vaults  for  the  recep- 
tion of  bodies  awaiting  burial;  that  the  appellees  never 
bad  rents  and  profits  of  the  cemetery  amounting  to  $15,- 
000,  or  any  other  sum,  but,  on  the  contrary,  every  dol- 
lar of  the  money  received  has  been  faithfully  applied  to 
lawful  cemetery  purposes,  and  never,  at  any  time,  used 
for  gain  or  revenue. 

The  appellees  concede  that  the  act  of  incorporation 

was  obtained  at  the  request  of  the  church,  and  its  object 

and  intent  was  to  provide  a  cemetery,  not  as  a  source  of 

profit  to  any  one,  but  as  a  resting  place  for  the  dead. 

Vol.  140—29 
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And  that  while  the  appellees  deny  the  existence  of  any 
vacancy  in  said  trust,  they  aver  a  willingness  at  any 
time  to  make  an  exhibit  to  any  legally  authorized  per- 
son or  corporation,  or  to  the  court  in  any  proper  pro- 
ceeding, a  full  and  exact  statement  of  every  act  done  and 
of  every  dollar  expended  by  them  as  trustees. 

Appellant  filed  its  demurrer  to  the  paragraph  of  spe- 
cial answer,  which  was  overruled  and  an  exception  taken. 
The  reply  to  this  paragraph,  if  any  was  filed,  is  not 
copied  in  the  transcript. 

The  cause  was  submitted  to  the  court  for  trial,  and  by 
the  request  of  plaintiff  it  made  a  special  finding  of  the 
facts,  and  as  a  conclusion  of  law  thereon  found  for  the 
defendants. 

The  appellant  excepted  to  the  conclusion  of  law.  A 
motion  for  a  new  trial  was  overruled  by  the  court,  to 
which  the  appellant  excepted,  and  judgment  was  then 
rendered  on  the  finding,  from  which  this  appeal  is  prose- 
cuted. 

Obviously,  the  theory  of  the  amended  complaint,  on 
which  the  appellant's  cause  of  action  must  stand  or  fall, 
is  that  under  the  Wathen  deed,  the  conveyance  was  in 
trust  to  Beach,  Keigwin  and  Sleade,  for  cemetery  pur- 
poses; that  the  trust  was  accepted;  that  the  appellant 
was,  and  still  is,  the  sole  beneficiary  with  the  equitable 
title,  and  only  a  managing  power,  limited  by  the  deed, 
was  vested  in  Beach,  Keigwin  and  Sleade,  who  were  dead 
before  this  suit  was  brought;  that  no  successors  have 
ever  been  appointed,  and  the  trust  for  fifteen  years  past 
has  been  vacant. 

Indeed,  it  is  averred  in  the  amended  complaint  that 
they,  as  such  trustees  under  the  deed,  took  possession  of 
the  tract  for  the  uses  and  purposes  stated  in  the  deed; 
and,  as  such  trustees,  with  the  consent  of  the  original 
grantors  and  the  appellant,  made  and  sold  lots  for  burial 
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purposes,  platted  walks,  enclosed  the  cemetery,  and  built 
vaults;  that  the  appellant  has  the  equitable  title,  but  the 
legal  title  with  a  general  power  of  management  was 
vested  in  said  Beach,  Keigwin  and  Sleade;  that  these 
trustees  are  dead,  and  no  successors  have  been  appointed, 
and  the  appellees  have  usurped  the  office  and  duties  of 
trustees. 

In  the  appellant's  brief  there  is  a  complete  departure 
from  this  theory,  and  an  effort  to  substitute  another  and 
entirely  different  basis  for  the  support  of  its  case.  It  as* 
serts  that  the  trust  is  a  dry  and  naked  one,  no  powers  of 
any  kind  being  conferred  on  the  trustees,  and  therefore 
the  deed  operated  as  a  direct  conveyance  to  the  appel- 
lant. Further  on  in  the  brief,  it  is  declared  that  the  ap- 
pellant, with  its  own  means,  purchased  the  tract  of  land 
and  caused  the  mere  naked  legal  title  to  be  conveyed  to 
Beach,  Keigwin  and  Sleade,  to  he  held  by  them  without 
any  powers  of  management,  control  or  disposition  for  the 
exclusive  use  of  the  appellant,  and  that  these  grantees 
were  not  trustees  at  all,  but  its  agents  merely  in  the  trust. 
It  thus  appears  that  the  appellant  has  abandoned  its 
cause  as  made  by  the  pleadings,  and  on  which  alone  it 
must  seek  a  reversal  of  the  judgment  of  the  trial  court. 

If  the  complaint  had  set  out  the  deed,  and  then  had 
averred  the  facts  alleged  in  the  brief,  a  very  different 
case  in  law  and  an  entirely  different  issue  or  set  of  issues 
might  have  arisen.  Or,  if  another  paragraph  of  the  com- 
plaint had  been  framed  to  present  the  questions  raised 
in  the  brief,  the  court  could  then  have  considered  those 
attempted  to  be  raised  here. 

We  are  not  unmindful  of  the  fact  that  a  passive  or  dry 
trust  ia  one  which  requires  the  performance  of  no  duty 
by  the  trustee  to  carry  out  the  trust,  but  by  force  of 
which  the  legal  title  merely  remains  in  the  trustee.  2 
Bouv.  L.  D.,  p.  615. 
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And  that  in  the  case  of  a  simple  or  dry  trust,  the  cestui 
que  trust  is  entitled  to  the  actual  possession  and  enjoy- 
ment of  the  property,  and  to  dispose  of  it,  or  to  call  upon 
the  trustees  to  execute  such  conveyances  of  the  legal  es- 
tate as  he  directs.     2  Perry  on  Trusts,  section  520. 

But  we  do  not  consider  the  case  presented  hy  this 
complaint  as  coming  within  the  operation  of  that  rule  for 
the  reasons  already  stated. 

In  support  of  tbe  contention  that  the  Wathen  deed 
operated  as  a  direct  conveyance  to  the  appellant,  its 
learned  counsel  cite  sections  180,  181  and  182  of  the  R- 
S.  1843,  chapter  28,  p.  447.  But  it  will  he  remembered 
that  this  deed  was  executed  on  the  20th  day  of  March, 
1838.  At  that  time  the  act  of  January  24,  1831,  con- 
cerning trusts  was  in  force,  and  so  remained  until  the 
revised  code  of  1843  was  enacted,  and  the  sections  re- 
ferred to  and  relied  on  hy  the  appellant  then  had  no  ex- 
istence. The  provision  in  regard  to  declarations  of 
trusts  was  continued  in  force  in  the  R.  S.  1838,  and  is 
contained  in  section  5  of  the  act,  on  p.  312,  and  merely 
requires  it  to  he  in  writing,  signed  by  the  party  who  may 
he  enabled  to  discharge  said  trust. 

But  there  is  another  consideration.  It  appears  that 
on  the  15th  day  of  February,  1840,  an  act  was  passed  by 
the  General  Assembly  of  this  State,  incorporating  said 
trustees,  Beach,  Keigwin  and  Sleade,  as  trustees  of  Wal- 
nut Ridge  Cemetery,  enlarging  their  powers  and  provid- 
ing for  the  election  of  their  successors,  and  that  the  ap- 
pellant assented  to  the  provisions  of  said  act  by  electing 
the  appellees  as  their  successors. 

In  answer  to  this,  the  appellant  urges  that  the  trust 
created  by  the  Wathen  deed  was  strictly  a  personal  one, 
and  that  those  trustees  could  not  through  an  act  of  the 
Legislature,  or  by  any  other  means,  convert  such  per- 
sonal trust  into  a  corporate  one;  that  when  the  deed  was 
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made,  if  a  vacancy  in  the  position  of  trustee  had  occurred, 
a  court  of  chancery  would  have  had  power  to  fill  the  va- 
cancy; that  by  the  act  of  1840,  supra,  the  trustees  were 
empowered  to  make  any  rule  they  saw  fit  on  the  subject 
of  the  selection  of  their  successors,  and  to  manage  and 
control  the  cemetery  of  which  they  were  made  trustees; 
powers  which  had  no  existence  under  the  deed  from 
which  they  were  compelled  to  deduce  all  their  authority. 

Appellant  farther  says  that  the  act  of  the  trustees  in 
procuring  the  passage  of  this  special  statute  was  in  con- 
travention of  their  trust,  and  the  act  itself  was  inopera- 
tive to  reduce  the  estate  or  impair  the  rights  of  the  ap- 
pellant. 

In  considering  this  contention,  it  may  be  premised  that 
in  the  deed  which  antedates  tho  act  of  1840,  nearly  two 
years,  the  exact  words  of  the  conveyance  are:  "William 
D.  Beach,  James  Keigwin  and  Charles  Sleade,  managers 
and  trustees  in  trust  for  the  Methodist  Episcopal  Church 
for  the  uses  and  purposes  hereinafter  mentioned  of  the 
other  part,  in  the  county  of  Clarke,  State  of  Indiana." 

The  report  of  the  quarterly  conference  of  the  Methodist 
Episcopal  Church  shows  that  the  property  cost  $550,  but 
that  it  was  bought  on  credit,  and  as  late  as  1850  had  not 
been  paid  for.  The  report  for  1854  recites  that  a  charter 
was  obtained  in  1840,  and  that  the  trustees  organized 
and  have  been  acting  under  this  charter.  The  reports 
and  evidence,  both  for  the  appellant  and  appellees,  show 
that  the  act  of  1840  was  procured  by  the  common  con- 
sent of  the  grantor,  the  grantees,  and  the  Wall  Street 
Methodist  Episcopal  Church. 

The  evidence  also  shows  that  the  ground  was  pur- 
chased by  the  trustees  for  the  church,  but  designed  for 
the  accommodation  of  the  community  generally,  and  that 
as  early  as  1839  the  trustees  declared,  in    a    printed 
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pamphlet,  that  an  application  would  be  made  to  the 
Legislature  during  its  next  session  for  an  act  of  incor- 
poration and  other  privileges. 

The  act  of  February  15,  1840,  provides  that  Beach, 
Keigwin  and  Sleade,  the  persons  named  as  trustees  and 
managers,  should  make  by-laws  and  regulations  as  to 
the  election  of  trustees  and  officers.  This  was  the  law 
governing  the  cemetery  in  controversy  as  early  as  1840, 
and  it  has  been  the  one  controlling  the  trust  ever  since. 
It  is  the  only  act  on  the  subject,  and  has  never  been  re- 
pealed, altered  or  amended.  It  controls  the  parties  to 
this  case  and  the  affairs  and  status  of  the  Walnut  Ridge 
Cemetery.  It  was  enacted  with  the  knowledge  and  con- 
sent of  the  grantor  and  grantees  to  the  Wathen  deed, 
and  for  more  than  half  a  century  has  been  acknowledged 
as  the  rule  and  guide  of  the  appellant  and  the  appellees 
and  their  predecessors. 

As  soon  as  it  was  passed,  the  trustees  named  in  the 
deed  and  in  this  statute,  recognized  it  by  enacting  a  by- 
law, as  follows:  "Resolved,  that  the  board  of  trustees 
of  the  Methodist  Episcopal  Church  in  Jeffersonville 
shall  have  power  and  is  hereby  authorized  to  fill  any  va- 
cancy that  may  or  shall  occur  in  this  board." 

Ever  since  then  the  trustees  have  been  so  elected  and 
nave  so  acted  under  said  act  and  by-law,  and  the  appel- 
lant has  always  elected  them. 

If  this  had  been  a  suit  by  the  trustees  of  the  appellant 
against  the  appellees  alleging  their  trusteeship  over  the 
cemetery,  claiming  that,  as  such  trustees,  they  had  failed 
and  refused  to  make  any  report  of  or  accounting  for  their 
proceedings  as  trustees,  although  requested,  the  cause 
would  have  been  different. 

We  are  of  the  opinion  that  the  special  paragraph  of 
answer  is  sufficient  and  is  abundantly  sustained  by  the 
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evidence  in  the  record,  and  that  the  law  and   facts  are 
with  the  appellees. 
The  judgment  of  the  court  below  is  affirmed. 
1     Filed  Dec.  20, 1894. 


No.  16,849. 
Brdnsoh  et  ux.  v.  Henry  et  al. 

Mobtoagh. — foreclosure. —  Complaint  by  Heirs. — Necessary  Allegations. 
— A  complaint  by  heirs  to  foreclose  a  mortgage  executed  to  the  an- 
cestor, which  tails  to  allege  that  no  debts  are  owing  by  the  ances- 
tor's estate,  and  that  no  letters  of  administration  were  granted,  is    ; 
bad  on  demurrer.  1 

PixADiNQ.— Complaint  by  Several  Persons  Must  Be  Good  as  to  All.—  |J*f  gf] 
Where  an  action  is  brought  in  the  names  of  several  persons  the      """  ~ 
complaint  must  show  a  cause  of  action  in  favor  of  all,  or  it  will  be    leg     W 
bad  on  demurrer  for  want  of  facts.  ___ 

Same. — Complaint    upon    Written   Instruments. — Answer   Contradicting     jJq        *$ 
Terms  of. — A  paragraph  of  answer  to  a  complaint  to  foreclose  a    — ' — — — 
mortgage  which  seeks  to  contradict  the  plain  terms  and  unequivo- 
cal words  of  the  mortgage  is  bad  on  demurrer. 

Evidence. — Written  Instrument. — Contradiction  by  Parol. — Parol  evi- 
dence is  not  admissible  to  annul  or  substantially  vary  the  terms  of 
a  written  instrument,  except  on  the  ground  of  fraud  or  mistake. 

Parties. — Power  of  Court  to  Strike  Out  Names  of. — Failure  of  Clerk  to 
Make  Minutes  of.— The  court,  in  its  discretion  and  for  the  further- 
ance of  justice,  may  direct  the  name  of  any  party  to  be  added  or 
struck  out,  and,  if  a  proper  judgment  is  rendered,  the  mere  failure 
of  the  clerk  to  enter  a  formal  minute  of  the  action  is  not  material. 

Gift. — Causa  Mortis. — Essentials  of. — It  is  essential  to  a  gift  causa 
mortis  that  it  be  made  in  expectation  or  contemplation  of  the  death 
of  the  donor. 

Same. — Revocation  by  Subsequent  Will. — A  subsequent  will,  bequeath- 
ing to  another  what  has  already  been  given  as  a  causa  mortis,  will 
not  revoke  the  gift. 

Favily  Skttlem  mm.— Convey  once. — Mortgage  for  Benefit  of  Grantor's 
Children.— Vesting  of  Title.— Revocation  by  Will.— Trust.—  Where,  in 
the  nature  of  a  family  settlement,  a  parent  conveys  to  one  child 
certain  real  estate,  and  the  grantee  agrees  to  pay  to  each  of  the 
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other  children,  at  the  parent's  death,  a  certain  Bam,  representing 
his  interest,  and  executes  notes  and  a  mortgage  securing  them  to 
carry  oat  the  agreement,  a.  trust  is  thereby  created  in  the  grantee, 
and  the  title  and  control  of  the  notes  passes  to  and  vests  in  the  chil- 
dren, without  power  ol  revocation  by  will  of  the  ancestor. 
8ahe.  —  Mortgage- — Recording. — Acceptance  by  Beneficiaries.— Aaxpta.net 
by  Infante. — The  recording  of  the  mortgage  by  the  parent  consti- 
tuted a  delivery  to  the  be nefl caries,  and  it  will  be  presumed,  that 
the  adults  accepted  the  provisions  made  for  their  benefit,  and  the 
law  puts  in  an  acceptance  for  the  minors. 

From  the  Marion  Superior  Court. 
W.  V.  Hooker,  for  appellants. 

W.  P.  Adkinson,  for  appellees. 

Dailey,  J. — This  was  an  action  commenced  by  the 
appellees  against  the  appellants  to  foreclose  a  mortgage 
executed  for  the  unpaid  purchase-money  of  certain  real 
estate  therein  described.  It  was  given  by  the  appellant, 
Asher  C.  Branson,  under  the  following  circumstances: 
In  1868  Mary  Ann  Threldkeld,  being  a  widow,  and  the 
owner  in  fee-simple  of  a  farm  in  Marion  county,  Indi- 
ana, on  which  she  then  resided,  conveyed  the  same  to 
her  son,  Asher  C.  Brunson,  by  a  deed  of  general  war- 
ranty. When  she  made  the  conveyance  her  prospective 
heirs  were  Asher  C.  Brunson,  Noah  H.  Brunson,  Martha 
Erisman,  Charlotte  Whitesell,  and  the  children  of  Jane 
Henry,  deceased,  to  wit:  Clay  Henry,  Thomas  J.  Henry 
and  Virginia  Henry. 

At  the  time  of  this  transaction  the  grantor  was  free 
from  debt,  in  good  health,  and  not  enfeebled  by  age,  and 
was  desirous  of  having  a  full  and  fair  settlement  of  all 
the  family  matters  and  property  rights.  She  made  these 
facts  known  to  her  children  and  grandchildren,  and  ex- 
pressed the  desire  that  they  should  enjoy  the  real  estate 
at  her  death.  This  was  considered  and  favorably  re- 
ceived by  the  members  of  the  family,  who  concluded 
that  the  real  estate  was  worth  (1,000. 
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Thereupon  Asher  C.  Brunson  made  it  known  that  he 
was  willing  to  pay  one  thousand  dollars  to  the  children 
and  heirs  at  the  widow's  death,  he  retaining  his  part  of 
said  purchase- money,  payable  as  follows:  To  the  heirs 
of  Jane  Henry  the  sum  of  $50.  To  his  brother  Noah 
the  sum  of  $200.  To  his  sisters,  Martha  Erisman  and 
Charlotte  Whitesell,  each,  the  sum  of  $200,  and  to  re- 
tain for  his  share  the  residue  $350. 

This  proposition  was  accepted  by  all  the  parties  con- 
cerned, and  the  widow  made  the  deed  to  him  pursuant 
thereto,  he  agreeing  to  execute  a  mortgage  to  secure  the 
payment  of  such  indebtedness. 

It  afterward  developed  that  the  grantee  did  not  make 
the  mortgage,  as  be  had  agreed.  Upon  learning  this 
fact  the  widow  and  beneficiaries  made  complaint,  and  in 
1873,  compelled  performance  of  the  contract  on  his  part, 
by  the  execution  of  the  mortgage  now  in  suit,  which 
contains  the  following  recital: 

"Whereas,  heretofore,  to  wit,  on  the  25th  day  of  Sep- 
tember, 1868,  Mary  Ann  Threldkeld  sold  and  conveyed 
by  deed  of  that  date  to  Asher  G.  Branson  the  following 
real  estate,  etc."  And  "Whereas,  said  deed  was  made 
upon  the  following  agreement  and  understanding  to  wit, 
said  Mary  Ann  Threldkeld  was  to  have  and  retain  the 
use,  rents  and  possession  and  control  of  the  property 
conveyed  for  and  during  her  natural  life,  for  her  sole 
use  and  support  and,  at  her  death,  the  sum  of  one  thou- 
sand dollars  ( no  part  of  which  has  been  paid )  was  to  be 
paid  by  said  Asher  C.  Brunson  as  follows,  etc."  "Now, 
therefore,  to  secure  the  said  Mary  Ann  Threldkeld  the 
full  use,  possession  and  control,  and  rents,  issues  arid 
profits  thereof,  etc.,"  "and  to  secure  the  payment  of  the 
several  sums  of  money  hereinabove  mentioned  to  the 
children  and  grandchildren  of  Mary  Ann  Threldkeld," 
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the  said  Aaher  C.  Brunson  hereby  mortgages  said  prop- 
erty. 

It  thus  clearly  appears,  from  the  admissions  contained 
in  this  mortgage,  that  it  was  given  in  pursuance  >of  an 
agreement  made  at  the  time  the  land  was  purchased,  and 
constituted  a  family  settlement  and  adjustment  of  all  the 
property  rights  between  the  widow  and  those  who  were 
then  the  objects  of  her  bounty. 

About  two  years  after  the  mortgage  was  duly  recorded, 
Asher  C.  Brunson  and  his  mother,  without  the  knowl- 
edge or  consent  of  the  other  beneficiaries,  attempted  a 
revocation  and  rescission  of  said  mortgage,  and  to  effect- 
uate said  purpose  there  was  executed  by  Mrs.  Threldkeld 
what  purported  to  be  her  last  will  and  testament,  in 
which  she  provided  that  "all  her  just  debts  be  paid  as 
soon  as  possible"  after  her  death,  and  subject  to  the 
charge  of  those  debts  the  will  vested  in  her  son,  Asher 
C.  Brunson,  absolutely  and  free  from  tbe  lien  of  the 
mortgage,  the  farm  she  had  conveyed  him  a  number  of 
years  before,  the  terms  of  the  will  in  this  respect  being: 

"Item  2.  I  hereby  will,  devise  and  bequeath  to  my 
son,  Asher  C.  Brunson,  all  the  estate,  real  and  personal, 
of  which  I  shall  he  the  owner,  legally  or  equitably,  at 
the  time  of  my  death,  to  be  owned  and  held  by  my  said 
son,  his  heirs  and  assigns  forever,  absolutely  in  fee  sim- 
ple, so  far  as  the  same  shall  not  be  required  to  pay  my 
debts  provided  in  the  will." 

When  this  will  was  executed  the  appellants,  who  were 
husband  and  wife,  were  residing  upon  this  land  enjoy- 
ing its  rents  and  profits,  and  the  testatrix  was  living 
with  them  as  a  member  of  the  common  family.  During 
all  these  transactions,  and  until  the  death  of  Mrs. 
Threldkeld,  they  occupied  the  farm  described  in  the 
mortgage.  Seventeen  years  after  the  making  of  the 
deed  the  mother  died,  and  three  years  later  Charlotte 
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Whitesell  departed  this  life,  leaving  as  her  only  heirs  at 
law  the  appellees,  Philip  Whitesell,  Mary  McGehe,  Vic- 
toria C.  Frasier,  Leuviene  M.  Whitesell  and  Charles  H. 
Whitesell. 

An  examination  of  the  record  reveals  the  fact  that  in 
the  complaint,  which  was  assailed  by  a  demurrer,  the 
children  of  Charlotte  Whitesell  join  as  plaintiffs.  But 
it  contains  no  allegation,  that  there  are  no  debts  owing 
by  her  estate,  and  that  no  letters  of  administration  have 
ever  been  granted  thereon.  Complaints  of  the  class  now 
under  consideration  are  defective  without  such  aver- 
ments. Walpole's  Admr.,v.  Bishop,  31  Ind.  156;  Fergu- 
son-?. Barnes,  58  Ind.  169;  Finnegan  v.  Finnegan,  125 
Ind.  262,  and  cases  cited. 

In  other  respects  it  is  a  plain  statement  of  the  facts 
constituting  the  cause  of  action,  based  on  the  mortgage, 
a  copy  of  which  is  filed  as  an  exhibit  therewith. 

In  the  absence  of  such  allegations,  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  presumption  of  law  would  be  that  Charlotte  White- 
sell  died  intestate,  and  the  right  to  sue  does  not  belong 
to  the  heirs  in  the  first  instance,  but  to  the  executor  or 
administrator.  It  is  well  settled  by  this  court  that  in 
an  action  in  the  names  of  several  persons  the  complaint 
must  show  a  cause  of  action  in  favor  of  all  or  it  will  be 
subject  to  demurrer  for  want  of  facts.  Lipperd  v.  Ed- 
wards, 39  Ind.  165;  Maple  v.  Beach,  43  Ind.  51;  Parker 
v.  Small,  58  Ind.  349;  Harris  v.  Harris,  61  Ind.  117; 
Martin,  Trustee,  v.  Davis,  82  Ind.  38;  Brumfield  v.  Drook, 
101  Ind.  190;  Brown,  Exr.,  v.  Critchell,  110  Ind.  31. 

In  this  case  the  complaint,  not  being  good  as  to  the 
heirs  of  Mrs.  Whitesell,  it  is  for  that  reason  bad  as  to  all, 
and  the  demurrer  thereto  should  have  been  sustained. 

To  this  complaint,  Asher  C.  Brunson  filed  six  para- 
graphs of  answer,  the  last  being  in  general  denial. 
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The  fourth  paragraph  pleaded  that  in  1868,  when  he 
acquired  the  land  by  deed  from  his  mother,  there  was 
no  agreement  that  he  should  execute  a  mortgage  to  her; 
that  five  years  later,  when  he  made  the  mortgage,  the  act 
was  voluntary  on  his  part,  and  he  received  no  consider- 
ation therefor. 

To  this  answer  a  demurrer  was  sustained  for  want  of 
sufficient  facts,  and  the  defendant  reserved  an  exception. 
The  other  separate  answers  of  said  Asher  were  held  good. 
The  defendant,  Julia  A.  Brunson,  filed  a  separate  an- 
swer in  two  paragraphs  to  the  complaint. 

There  is  no  question  before  the  court  as  to  the  first  of 
these. 

In  the  second  paragraph  of  answer  Mrs.  Brunson  al- 
leged that  at  the  date  of  the  deed,  in  1868,  to  her  hus- 
band, and  at  the  time  of  his  mortgage,  in  1873,  she  was, 
and  ever  since  has  been,  and  now  is,  a  married  woman, 
the  wife  of  her  codefendant;  that  when  the  deed  was  ex- 
ecuted there  was  no  agreement  that  her  husband  should 
make  a  mortgage,  and  no  new  consideration  to  her  hus- 
band therefor;  that  she  did  not  join  in  the  execution  of 
the  mortgage,  wherefore  she  demanded  the  protection  of 
her  rights. 

A  demurrer  was  sustained  to  this  paragraph  for  want  of 
sufficient  facts,  to  which  ruling  she,  at  the  time,  ex- 
cepted. 

It  is  clear  that  there  was  no  error  in  this  ruling.  It 
will  be  observed  that  the  fourth  paragraph  of  the  separ- 
ate answer  of  Asher,  and  the  second  paragraph  of  the 
separate  answer  of  Julia,  to  the  complaint  to  enforce  the 
mortgage,  seek  to  contradict  its  plain  terms  and  un- 
equivocal language,  and  this  can  not  be  done  under  the 
well  settled  rules  of  pleading. 

To  the  remaining  paragraphs  of  answer,  the  plaintiffs 
replied: 
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1st.    General  denial. 

2d.  Knowledge  of  the  sale  of  the  land  in  1868  by  Mrs. 
Threldkeld,  and  the  terms  of  such  sale  and  the  accept- 
ance thereof  by  the  heirs  before  revocation. 

3d.  As  to  the  children  of  Jane  Henry  and  Charlotte 
Whitesell,  they  were  minors  when  the  pretended  revoca- 
tion was  made. 

4th.  That  Asher  C.  Brunson  had  been  fully  paid  be- 
fore the  death  of  Mary  Ann  Threldkeld,  for  all  claims 
set  up  in  his  answer  for  .support,  care,  attention  and 
funeral  expenses  of  Mrs.  Threldkeld;  that  this  payment 
was  made  by  his  retaining  to  his  own  use  the  $350  which 
the  mortgage  provided  he  should  retain  out  of  the  $1,000 
mentioned  therein,  and  further,  "that  Asher  C.  Brunson 
also  took  charge  of  said  land  several  years  before  the 
death  of  Mrs.  Threldkeld  and  occupied  and  used  the  same 
and  applied  the  rents  thereof  to  his  own  use,  which  were 
of  a  value  more  than  sufficient  to  liquidate  all  the  claims 
he  has  set  up  against  her  for  support,  attention,  nursing 
and  funeral  expenses." 

This  paragraph  also  attacked  the  rescission  of  the  con- 
tract and  mortgage  because  of  fraud  and  undue  influence 
in  its  execution,  and  sought  to  have  the  will  declared 
void  because  of  the  unsoundnessof  mind  of  the  testatrix. 
Some  of  the  plaintiffs  pleaded  separately,  Noah  replying 
with  payment,  accord  and  satisfaction  and  set-off. 

Upon  the  trial  of  the  cause,  judgment  was  rendered 
for  the  plaintiffs  against  Asher  C.  Brunson  in  the  aggre- 
gate sum  of  $676.70,  to  be  received  by  them  in  the 
amounts  specified  as  due  to  each  of  the  parties  therein 
named.  There  was  a  decree  of  foreclosure  of  the  mort- 
gage as  one  given  for  purchase-money  against  both  de- 
fendants, and  an  order  of  sale  of  the  mortgaged  premises. 
The  court  overruled  a  motion  for  a  new  trial,  and  the 
defendants  appeal. 
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In  a  very  exhaustive  brief,  the  learned  counsel  for  the 
appellants  complains  of  the  action  of  the  trial  court  in 
refusing  to  permit  Asher  C.  Brunson  to  contradict,  by 
verbal  statements,  the  plain  stipulations  of  the  mortgage 
executed  by  him  concerning  its  consideration.  As  be- 
fore stated,  it  recites  that  it  was  given  for  the  unpaid 
purchase-money  of  the  real  estate,  and  there  is  no  plead- 
ing in  the  record  that  opens  the  door  to  such  evidence. 
It  is  a  familiar  rule  of  law  that  parol  evidence  is  not  ad- 
missible to  annul  or  substantially  vary  the  terms  of  a 
written  instrument,  except  on  the  ground  of  fraud  or 
mistake.  Had  there  been  a  plea  of  nan  est  factum,  or  an 
answer  alleging  a  mistake  in  the  mortgage,  with  a  prayer 
for  reformation,  such  testimony  would  have  been  com- 
petent. Irwin  v.  Ivers,  7  Ind.  308;  Snyder  v.  Koons,  20 
Ind.  389;  Sonne  v.  Marshall,  23  Ind.  194;  Cincinnati, 
etc.,  R.  R.  Co.  v.  Pearce,  28  Ind.  502;  Coy  v.  Stucker, 
31  Ind.  161;  Benoit,  Admr.,  v.  Schneider,  Admr.,  47  Ind. 
13;  Diven  v.  Johnson,  117  Ind.  512;  Coapstick  v.  Bos- 
worth,  121  Ind.  6. 

By  some  inadvertence,  the  draughtsman,  who  prepared 
the  complaint,  included  in  the  action  the  names  of  the 
husband  and  all  the  children  living  and  dead  of  Jane 
Henry,  deceased,  but  it  developed  on  the  trial  that  the 
husband  possessed  no  interest  in  the  property,  and  that 
all  the  children  died  in  infancy,  unmarried  and  without 
issue  before  the  giving  of  the  mortgage,  except  Clay 
Henry,  Thomas  J.  Henry  and  Virginia  Henry,  and  the 
court  dropped  from  consideration  the  names  of  all  others, 
and,  in  the  decree,  found  specifically  that  they  are  the 
only  children  of  Jane  Henry  now  living,  and  as  her  only 
heirs  and  children  are  entitled  to  receive  of  the  amounts 
of  the  judgment  the  sum  of  966,  as  follows:  Clay 
Henry,  $22;  Thomas  J.  Henry,  $22,  and  Virginia 
Henry,  $22,  thus  directly  showing  that  the  others  named 
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in  the  complaint  are  dead,  and  that  these  alone  are  liv- 
ing and  have  an  interest  in  the  controversy. 

The  mere  failure  of  the  clerk  to  enter  a  formal  minute 
of  the  action  of  the  court  in  striking  out  the  names  of 
the  dead  ought  not  to  defeat  the '  meritorious  claims  of 
the  survivers.  When  the  judgment  and  decree  cover 
the  whole  ground  these  details,  made  in  memorandum 
and  noted  on  the  entry  docket  and  on  the  order-book  of 
the  court,  are  not  always  absolutely  essential.  The  ren- 
dition of  a  proper  judgment  was  more  important  than 
the  mere  minute  showing  that  the  names  of  certain 
plaintiffs  were  struck  out. 

Section  396,  R.  S.  1881,  Burns  R.  S.  1894,  section 
399,  provides  that  "the  court  may,  at  any  time,  in  its 
discretion,  *  *  *  for  the  furtherance  of  justice,  di- 
rect the  name  of  any  party  to  be  added  or  struck  out; 
•  *  "  *  •  when  the  amendment  does  not  substan- 
tially change  the  claim  or  defense."  Section  568,  R.  S. 
1881,  Burns  R.  S.  1894,  section  577,  provides  that: 
"Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  themselves." 

We  think  the  court,  in  the  case  at  bar,  had  power  to 
do  what  it  did,  and  the  appellants  are  not  injured 
thereby.  It  is  the  theory  of  the  appellants,  who  were 
defendants  below,  that  the  transfer  of  the  real  estate  to 
Asher  and  the  execution  of  the  several  notes,  secured  by 
the  mortgage  in  question,  created  a  gift  causa  mortis  to 
them  from  Mrs.  Threldkeld,  subject  to  revocation  by 
her,  and  hence  that  her  right  to  control  the  property  was 
unrestricted.  In  this  case  one  important  element  is 
wanting  to  constitute  a  gift  causa  morti*.  It  nowhere 
appears  that  at  the  time  of  the  transaction  she  appre- 
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hended  death  from  illness,  the  infirmity  of  old  age  or 
from  external  or  anticipated  danger. 

It  is  essential  to  the  validity  of  a  gift  causa  mortis  that 
it  be  made  in  expectation  or  contemplation  of  the  death 
of  the  donor.  It  can  only  be  made  by  a  person  who  be- 
lieves his  end  to  be  near,  and  who  makes  the  gift  in 
view  of  and  because  of  his  approaching  death.  8  Am.  & 
Eng.  Encye.  of  Law,  1346.  The  subject  of  the  gift  must 
be  delivered  or  the  gift  is  not  complete  or  valid.  Where 
all  the  requirements,  as  to  the  delivery,  have  been  com- 
plied with,  the  gift  is  conditional  and  may  be  revoked 
by  the  donor  or  by  operation  of  law.  So  the  recovery  of 
the  donor  from  the  particular  illness  or  peril  which  ex- 
isted at  the  time  the  gift  was  made,  and  which  was  the 
cause  of  the  gift,  will  of  itself  cause  its  revocation. 

But  if,  as  asserted  by  the  appellants,  the  gift  were 
causa  mortis,  we  are  unable  to  see  how  they  could  derive 
any  benefit  from  the  provisions  of  the  will  under  which 
they  claim.  It  seems  to  he  well  settled  by  the  courts 
that  a  subsequent  will  made  by  the  donor,  bequeathing 
to  another  what  has  already  been  given  as  a  causa  mortis 
will  not  revoke  the  gift.  The  will  only  speaks  from  the 
death  of  the  testator,  and  at  his  death  the  gift,  which  be- 
fore was  ambulatory  like  the  will,  became  absolute  and 
irrevocable.  Jones  v.  Selby,  Finch's  Precedents  in  Ch., 
Case  229;  Hambroke  v.  Simmons,  4  Russell,  25;  Nicholas 
v.  Adams,  2Whart.  (Pa.)17;  Emery  v.  Clough,  63  New 
Hamp.  552;  Merchant  v.  Merchant,  2  Bradf.  (N.  Y.) 
432. 

In  this  case  we  are  of  the  opinion  that  the  title  and 
control  of  the  notes  mentioned  in  the  contract,  in  suit, 
passed  to  and  vested  in  the  children  and  grandchildren, 
and  in  order  to  enable  the  appellees  to  maintain  this  ac- 
tion, it  was  not  necessary  that  the  contract  should  have 
been  delivered  to  either  of  them.     By  the  recording  of 
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the  mortgage  to  these  appellees,  Mrs.  Threldkeld  parted 
with  her  dominion  and  control  over  the  notes  and  mort- 
gage, and  this  act  constituted  a  delivery  to  the  bene- 
ficiaries. 

As  between  the  parties  to  this  transaction  it  was  so 
completely  executed  as  to  effectually  transfer  the  full 
title  and  ownership  of  the  notes  to  the  payees,  as  fully 
as  if  they  had  been  sold  for  a  valuable  consideration.  It 
will  be  presumed  that  the  adults  accepted  the  provisions 
made  for  them  which  were  for  their  benefit,  and  the  law 
puts  in  an  acceptance  for  the  minor  beneficiaries.  Nolte 
v.  Lihbert,  Admr.,  34  Ind.  163;  Guard  v-  Bradley,  7 
Ind.  600;  Pruitt  v.  PruUt,  91  Ind.  595. 

The  institution  of  this  suit  is  a  sufficient  acceptance 
on  their  part.   Copeland,  Ext.,  v.  Summers,  138  Ind.  219. 

By  the  conveyance  to  Asher  C.  Brunson,  and  taking 
back  from' him  obligations  to  pay  the  appellees  the  sums 
therein  named,  the  grantor,  in  the  deed,  made  him  a 
trustee  for  the  appellees.  In  contemplation  of  law,  she 
left  in  the  hands  of  Asher  G.  Brunson  the  amount  of 
money  to  be  paid  to  them,  and  thereafter  he  held  such 
funds  as  their  trustee,  to  be  paid  according  to  the  terms 
of  the  contract.  Coppage,  Ext.,  v.  Gregg,  127  Ind.  359; 
Copeland,  Exr.,  v.  Summers,  supra. 

The  rule  is  elementary  that  a  trust  once  created  and 
accepted  can  not  be  altered  or  changed,  either  by  the 
donor  or  trustee,  without  the  consent  of  the  beneficiary. 
If  executed  it  can  not  be  revoked  without  the  consent  of 
the  cestui  que  trust. 

In  Haxton  v.  McClaren,  132  Ind.  235,  it  was  said:  "If 
the  trust  is  perfectly  created,  the  donor  or  seller  having 
nothing  more  to  do,  the  person  seeking  to  enforce  it  hav- 
ing need  of  no  further  action  on  the  part  of  the  donor, 
nothing  being  required  of  the  court  but  to  give  effect  to 
Vol.  140—30 
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the  trust,  it  will  be  carried  into  effect  at  the  suit  of  a 
party  interested  although  it  was  without  consideration." 

In  this  case,  Mary  Ann  Threldkeld  conveyed  this  real 
estate  to  her  son,  leaving  in  his  hands  for  the  use  of  the 
appellees  the  money  for  which  they  sue,  part  of  the  pur- 
chase-price to  be  paid  to  them  at  her  death.  There  was 
an  acceptance  and  the  trust  could  not  be  revoked,  al- 
tered or  changed  without  their  consent.  As  to  Mrs. 
Threldkeld  the  trust  was  perfectly  created.  There  was 
nothing  more  for  her  to  do.  The  appellees  require  no 
further  action  on  her  part.  Nothing  is  required  of  the 
court,  except  to  give  the  trust  effect.  Under  these  cir- 
cumstances, we  think  the  title  of  the  donor  to  this  fund 
was  divested  at  the  time  the  contract  was  executed  and 
vested  in  the  appellees. 

The  transaction,  in  this  cause,  may  properly  be-  re- 
garded in  the  light  of  an  advancement  to  the  payees. 

This  may  be  illustrated  by  the  case  of  Cemey  v.  Paw- 
lot,  66  Wis.  262,  in  which  it  was  held  where  a  father 
loaned  money  and  took  a  note  and  mortgage  payable  to 
the  daughter,  that  the  delivery  of  these  instruments  to 
the  father  inured  to  the  benefit  of  the  daughter  by  way 
of  advancement. 

In  Holliday  v.  White,  33  Tex.  447,  the  doctrine  is  de- 
clared that  an  instrument  making  an  advancement  can 
not  he  of  a  testamentary  nature,  aa  the  title  passes  at 
once,  and  the  donor  divests  himself  of  all  property  in 
the  advancement. 

In  the  7th  Am.  &  Eng.  Encyc.  of  Law,  808,  it  is  said: 
"That  a  family  arrangement  entered  into  without  con- 
cealment or  fraud  on  either  side,  is  binding  on  the 
parties,  though  they  may  have  been  mistaken  as  to  their 
legal  rights." 

Where  an  advancement  ia  made  by  a  parent  to  chil- 
dren, the  presumption  is  that  it  was  caused  by  the  ordi- 
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nary  promptings  of  affection,  unless  the  child  was  the 
guiding  mind  and  the  parent  dependent.  In  this  case 
there  is  no  charge  of  fraud  against  the  donees,  and  the 
element  of  dependence  is  not  involved,  as  the  donor  re- 
tained a  life  estate  in  the  land  adequate  for  her  support. 

Also,  in  Schouler's  Dom.  Eel.,"  section  271,  it  is  said: 
"In  transactions  between  members'of  the  same  family, 
if  they  be  such  as  tend  to  the  peace  and  security  of  the 
family,  to  the  avoiding  family  disputes  and  litigation, 
or  to  the  preservation  of  family  property,  the  principles 
by  which  such  transactions  must  be  tried  are  not  those 
applicable  between  strangers,  but  such  as,  on  the  most 
comprehensive  experience,  have  been  found  most  for  the 
interest  of  families." 

Appellants  complain  of  the  rulings  of  the  court  upon 
certain  paragraphs  of  the  reply,  but  if  the  complaint 
were  sufficient  they  would  be  good  enough  for  the  class 
of  answers  to  which  they  responded. 

There  is  also  a  criticism  of  the  action  of  the  court  in 
overruling  appellants'  motion  to  retax  costs  of  certain 
witnesses.  The  motion  was  supported  by  affidavits  and 
resisted  by  counter-affidavits,  and  the  trial  judge  could 
tell  better  than  we  can,  what  would  be  fair  and  just  in 
the  matter. 

In  view  of  the  record  presented  us,  we  are  unable  to 
say  that  the  trial  court  abused  its  discretion.  We  are 
persuaded  that  if  a  sufficient  complaint  had  been  on  file 
in  this  case,  substantial  justice  would  have  been  done 
the  parties  and  the  fair  and  correct  result  reached.  But 
for  the  error  in  overruling  the  demurrer  to  the  complaint 
the  cause  is  reversed,  with  directions  to  the  trial  court  to 
sustain  the  demurrer  thereto,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

filed  Dec.  11, 1894. 
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Davis  v.  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company. 

Easement. — By  Prescription. — An    easement    by  prescription  exists 

where  the  use  has  been  adverse  tinder  claim  of  right  for  sufficient 

time  exclusive,  continuous,  uninterrupted,  and  with  knowledge  and 

t        acquiescence  of  the  owner  of  the  estate  over  which  the  easement  is 

claimed. 

Same. — Obstruction  of . — Injvnctton.—Easement  by  Prescription.— Where, 
in  an  action  to  enjoin  the  obstruction  of  an  alleged  easement  by 
prescription,  the  facts  found  affirmatively  show  that  the  use  by  the 
plaintiff  and  his  grantor  was  without  any  claim  of  right,  and  it  does 
not  appear  that  the  use  was  with  the  knowledge  or  acquiescence  of 
the  owners  of  the  servient  estate,  the  relief  sought  can  not  be 
granted. 

Same. — Action  to  Enjoin  Obstruction  of,  Not  Triable  by  Jury. — An  ac- 
tion to  enjoin  the  obstruction  of  an  easement  is  purely  equitable, 
and  is  not  triable  by  jury. 

New  Trial.— As  of  Bight.— Title  But  Incidentally  Involved.— A  new  trial 
as  of  right  is  not  permitted  where  title  to  real  estate  is  bnt  incident- 
ally involved. 

Same.—  Newly  Discovered  Evidence  Irrelevant  to  the  Issues. — It  is  not 
error  to  overrule  a  motion  for  a  new  trial  on  account  of  newly  dis- 
covered evidence,  where  such  evidence  is  irrelevant  to  the  issues. 

From  the  Montgomery  Circuit  Court. 
J.  L.  Skrum,  for  appellant. 

J.  T.  Dye,  B.  K.  Elliott,  W.  F.  Elliott,  and  Kennedy  & 
Kennedy,  for  appellee. 

Hackney,  J. — The  appellant's  complaint  against  the 
appellee  was  in  three  paragraphs,  in  each  of  which  he 
sought  to  enjoin  the  appellee  from  making  an  embank- 
ment in  its  roadbed  at  a  point  where  it  had  maintained 
a  trestlework.  In  two  of  said  paragraphs,  it  was  alleged 
that  the  embankment  would  wholly  obstruct  a  private 
passageway  under  said  trestlework,  enjoyed  by  the  appel- 
lant for  more  than  twenty  years;  and  in  the  third  para- 
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graph  it  was  alleged  that  said  embankment  would  de- 
stroy a  tile  drain  maintained  by  the  appellant  for  his  ad- 
jacent lands.  Upon  the  issue  formed,  the  court  rendered 
a  special  finding,  in  which  the  following  facts  were 
stated:  In  September,  1869,  John  S.-  Gray  owned  the 
lands  through  which  the  appellee's  railway  runs,  and 
conveyed  to  the  appellee's  predecessor,  by  deed  of  gen- 
eral warranty,  "the  land,  right  of  way,  and  right  of 
drainage  for  its  railroad;"  that  said  railroad  was  con- 
structed and  the  possession  of  a  way  was  taken  by  said 
predecessor;  that  in  said  construction  a  trestlework  was 
built  sixty-two  feet  long  and  seven  feet  and  three  inches 
from  the  ground  to  the  bottom  of  the  superstructure.  In 
the  year  1873,  said  deed  was  recorded,  and  in  1875  Gray 
conveyed  the  lands,  through  which  said  railroad  had 
been  so  constructed,  to  the  appellant;  that  ever  since 
the  construction  of  said  railroad  the  said  Gray  and  the 
appellant,  each  during  his  ownership  of  said  adjacent 
lands,  used  continuously  a  passageway  undersaid  trestle 
for  their  live  stock  and  teams  in  passing  from  either 
side  of  said  railroad  to  the  other  upon  said  lands,  and  in 
the  course  of  operating  said  lands  as  a  farm;  that  said 
use  was  without  agreement,  permission  or  hindrance 
from  the  appellee  or  its  predecessor,  and  was  without  any 
claim  of  right  on  the  part  of  either  said  Gray  or  the  ap- 
pellant. It  is  found  also  that  the  appellee  intended  to 
and  had  taken  steps  towards  filling  the  space  occupied 
by  said  trestlework  with  an  embankment  upon  which  to 
carry  its  railroad,  thereby  cutting  off  any  opportunity  to 
pass  from  either  side  of  said  railroad  to  the  other  at  that 
point  upon  the  level  of  the  adjacent  lands.  There  are 
further  findings  having  relation  to  the  destruction  of 
the  appellant's  tile  drain  across  the  line  of  railroad,  but, 
as  the  conclusion  and  decree  were  in  appellant's  favor 
upon  that  element  of  the  case,  such  facts  need  not  be 
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here  stated.  The  court  stated,  as  its  conclusion  of  law 
upon  the  facts  so  found,  that  the  appellee  should  not  be 
enjoined  from  obstructing  said  passageway.  The  ques- 
tions arising  in  this  court  have  reference  to  this  conclu- 
sion of  the  trial  court. 

The  theory  of  the  suit  was  that  the  appellant  held  an 
easement  by  prescription  in  a  way  across  the  appellee's 
right  of  way,  which  easement  the  appellee  was  about  to 
obstruct. 

The  argument  of  appellant's  learned  counsel  covers 
the  field  of  easement  by  grant,  by  necessity  and  by  pre- 
scription, but,  it  is  needless  to  say,  our  investigations 
must  be  confined  to  the  theory  of  the  case  as  defined  by 
the  issue  and  observed  in  the  trial. 

We  have  examined  the  evidence,  and  find  that  it  does 
not  extend  beyond  the  scope  of  the  facts  specially  stated 
by  the  trial  court.  The  facts  found  are  wholly  insuffi- 
cient to  establish  an  easement  by  prescription.  Such  an 
easement  does  not  exist  where  the  use  has  not  been  "ad- 
verse under  claim  of  right,  exclusive,  continuous  and 
uninterrupted,  besides  being  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  estate  over  which  the 
easement  is  claimed."  McCardle  v.  Barrichtow,  68  Ind. 
356;  Hilly.  Hagaman,  84  Ind.  287;  Parish  v.  Kaspare, 
109  Ind.  586;  Nowlin  v.  Whipple,  120  Ind.  596. 

It  is  sufficient  to  observe  that  it  affirmatively  appears 
that  the  use  by  the  appellant  and  his  grantor  was  with- 
out any  claim  of  right,  and  that  it  does  not  appear  that 
the  use  was  with  the  knowledge  or  acquiescence  of  the 
appellee  or  its  predecessor. 

It  is  further  urged  that  the  trial  court  erred  in  deny- 
ing a  trial  by  jury,  and  in  support  of  this  proposition  it 
is  insisted  that  the  theory  of  the  complaint  presents  an 
action  to  quiet  title,  with  but  an  incidental  element  for 
injunctive  relief.     Tested  as  a  complaint  to  quiet  title,  it 
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is  insufficient  (as  to  either  paragraph  concerning  the 
way )  in  at  least  the  one  respect  that  it  fails  to  allege  an 
adverse  claim  of  title  by  the  appellee.  The  suit  was 
purely  equitable  and  was  not  triable  by  jury.  Miller  v. 
City  of  Indianapolis,  123  Ind.  196;  Helm  v.  First  Nat'l 
Bank,  etc.,  91  Ind.  44. 

Nor  can  we  accept  the  contention  that  the  appellant  was 
entitled  to  a  new  trial  as  of  right  under  section  1064,  R. 
S.  1881  (section  1076,  R.  S.  1894).  Richwine  v.  Presby- 
terian Church,  etc.,  135  Ind.  80;  Millerv.City  of  Indianapo- 
lis, supra;  Liggett  v.  Hinkley,  120  Ind.  387;  Bradford 
v.  School  Town,  etc.,  107  Ind.  280. 

These  cases  hold  that  a  new  trial  as  of  right  is  not 
permitted  though  title  be  incidentally  involved. 

Further  complaint  is  made  that  the  lower  court  over- 
ruled the  appellant's  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  The  alleged  newly 
discovered  evidence  was  that  of  a  witness  who  had  charge 
of  the  original  grading  of  said  railway,  and  in  whose  af- 
fidavit it  was  stated  that  the  chief  engineer  and  officers 
of  the  original  company  directed  that  no  grade  he  made 
at  the  point  in  dispute  and  that  a  trestlework  should  be 
constructed  to  permit  the  landowner  to  pass  back  and 
forth  with  his  live  stock  and  wagons.  This  evidence 
would  tend  to  establish  an  existing  or  contemplated  con- 
tract with,  or  a  contemplated  license  to,  the  then  owner 
of  the  land,  Gray,  with  reference  to  the  use  of  the  way. 
No  claim  was  made  upon  the  trial  and  none  was  made 
by  the  motion  that  a  contract  was  made  or  contemplated 
between  the  company  and  Gray.  No  inference  would 
arise  from  the  proposed  evidence  that  an  easement  had 
been  granted  or  reserved  to  Gray.  The  burden  was  upon 
the  appellant  to  show  a  higher  claim  than  a  mere  license, 
as  will  be  seen  from  the  cases  we  have  cited  upon  the 
question  of  the  sufficiency  of  the  special  finding.     If, 


if  S3 


472  SUPREME  COURT  OF  INDIANA, 

Wood  «.  Clitea  et  al. 

therefore,  the  evidence  had  been  given  on  the  trial  the 
result  could  not  have  been  different.  It  would  not  have 
appeared  that  the  use  was  adverse,  exclusive,  or,  upon  a 
claim  of  right,  higher  than  a  mere  license. 

We  find  no  error  in  the  record  and  the  judgment  of 
the  circuit  court  is  affirmed. 

filed  Jan.  18, 1896. 


No.  17,111. 
Wood  v.  Clites  et  al. 


Appeal.—  Nttxuary  Portia  Appellant.—  Ditmittal  of  Appeal.- -  AM 
parties  entitled  to  appeal  must  be  joined  as  co-appellants  in  the 
same  appeal,  and  served  with  notice,  otherwise  the  appeal  will  be 
subject  to  dismissal.  It  is  not  sufficient  to  make  such  parties  co-de- 
fendants. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D.  E.  Kelly,  for  appellant. 

H.  A.  Gillett  and  A.  L.  Jones,  for  appellees. 

McCabe,  J. — This  was  a  suit  by  the  appellees  against 
the  appellant  and  the  Pennsylvania  Company,  for  equit- 
able relief. 

It  is  alleged,  in  substance,  in  the  complaint,  that 
George  S.  Wood  died,  in  Porter  county,  on  June  28, 
1S90,  unmarried,  28  years  old,  and  left  surviving  him 
as  his  only  next  of  kin  and  heirs  at  law  appellant,  his 
mother,  and  appellee  Charles  Wood,  a  half  brother,  and 
appellees  Grace  M.  Clites  and  Myrza  E.  Clites,  children  of 
a  deceased  sister;  that  the  defendant,  the  Pennsylvania 
Company,  was,  and  had  been  for  more  than  five  years, 
operating  a  railroad  through  said  county,  and  that  the 
death  of  said  Wood  came  to  him  through  the  negligenco 
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of  said  company  in  running  a  locomotive  engine  upon 
and  over  him  at  a  public  highway  crossing  in  said 
county,  without  fault  or  negligence  on  his  part;  that 
afterwards,  on  July  12,  1890,  the  said  defendant  Martha 
Wood  was  duly  appointed  administratrix  of  the  estate  of 
said  decedent,  and  is  still  acting  as  such;  that  she,  on 
June  1,  1891,  as  such  administratrix,  commenced  a  suit 
in  said  circuit  court  against  said  defendant  company  to 
recover  damages  for  said  death,  which  suit  continued 
pending  in  said  court  until  it  was  terminated  as  herein- 
after stated;  that  on  June  17,  1892,  said  defendants  en- 
tered into  a  collusive  agreement,  whereby  the  said  de- 
fendant company,  admitting  its  liability,  agreed  to  pay 
said  Martha  $1,250  individually  in  discharge  of  all  such 
liability;  and,  in  pursuance  of  such  collusive  agreement, 
on  said  last  named  date,  said  Martha  Wood  commenced 
a  suit  in  said  court,  in  her  individual  capacity,  against 
said  defendant  company  for  the  same  wrongful  killing; 
that  both  suits  were  pending  until  the  1st  day  of  July, 
1892,  when  said  collusive  agreement  was  consummated 
by  causing  an  entry  to  be  made  by  said  court  in  said 
causes  without  any  trial  of  either  of  them,  showing  a 
submission  of  both  of  them  and  a  finding  for  the  defends 
ant  in  the  administratrix  case,  and  a  judgment  against 
her,  as  such,  for  all  costs,  and  a  finding  for  the  plaintiff 
in  the  individual  case,  and  a  judgment  against  the  de- 
fendant therein  for  $1,250  and  costs;  that  the  object  of 
said  arrangement  was  to  enable  the  defendant  company 
to  secure  a  cheap  settlement  of  its  liability  and  to  give 
the  said  Martha  Wood  the  entire  benefit  thereof  and  de- 
prive the  plaintiffs,  the  other  appellees  and  the  other 
next  of  kin  of  all  such  benefit;  that  said  defendant 
Martha  now  claims  that  said  judgment,  which  is  yet  un- 
paid, belongs  to  her  in  her  individual  capacity,  and 
threatens  and  intends  to  collect  and  appropriate  the  same 
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to  her  own  use,  and  denies  any  right  or  interest  of  the 
plaintiffs  in  such  proceeds;  that  the  damages  by  the  death 
of  said  decedent,  to  the  next  of  kin,  was  fully  $3,000. 

Prayer  that  the  judgment  for  costs  against  the  admin- 
istratrix be  set  aside,  and  for  a  decree  that  said  judgment 
against  said  company  be  held  by  said  Martha  in  trust  for 
herself  and  the  plaintiffs  in  the  proportions  fixed  by  the 
statute  of  distributions,  and  other  proper  relief. 

Two  of  the  plaintiffs,  Grace  M.  and  Myrza  E.  Clites, 
were  minors,  and  sue  by  next  friend,  and  the  other, 
Charles  Wood,  was  an  adult,  and  sued  in  his  own  name. 

After  overruling  separate  demurrers  by  each  of  the  de- 
fendants, Martha  Wood  and  the  Pennsylvania  Company, 
there  were  separate  answers,  upon  which  issues  were 
formed . 

A  trial  thereof  resulted  in  a  special  finding  by  the 
court,  upon  which  it  stated  conclusions  of  law  against 
the  appellant  Martha  Wood  and  the  appellee,  the  Penn- 
sylvania Company,  upon  which  the  other  appellees, 
Clites  and  Clites  and  Charles  Wood,  hod  judgment  and 
decree  that  said  Martha  Wood  was  equitably  entitled  to 
$250  of  said  judgment  to  reimburse  her  for  her  expense 
and  costs  in  obtaining  the  same,  and  as  to  $1,000  of  tbe 
principal  thereof,  and  the  interest  thereon,  one-balf 
thereof  belongs  to  said  Martha  Wood,  and  one-fourth 
thereof  belongs  to  Grace  M.  and  Myrza  E.  Clites,  and 
the  remaining  fourth  thereof  belongs  to  the  plaintiff 
Charles  Wood,  and  that  the  same  is  collectible  by  and 
in  favor  of  said  respective  parties  in  the  proportions 
aforesaid,  and  that  the  plaintiffs  recover  their  costs  from 
the  defendants. 

The  conclusions  of  law  are  assigned  for  error.  The 
Pennsylvania  company  was  a  coparty  and  codefendant 
in  the  complaint,  and  was  a  coparty  to  the  judgment, 
and   is  bound  thereby  until  it  is  reversed  or  set  aside. 
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The  statute  requires  such  a  coparty  to  be  made  a  party 
to  an  appeal  from  such  judgment.  1  Burns  R.  S. 
1894,  section  647,  R.  S.  1881,  section  635.  We  held 
in  Gregory  v.  Smith,  139  Ind.  48,  on  a  full  and  ma- 
ture consideration  of  the  statute  and  adjudged  cases 
that:  "Making  a  part  of  the  coparties  against  whom 
the  judgment  "  is  rendered  appellees  on  *  appeal 
•  clothed  them  with  no  more  rights,  and  created  no 
more  liabilities  against  them  than  if  they  had  not  been 
made  parties  at  all."  We  there  held  that  when  a  part 
of  the  joint  judgment  defendants  appeal  they  must  make 
the  others  coappellants  with  themselves,  and  not  appellees, 
and  though  they  were  made  appellees,  and  not  appel- 
lants, in  that  case,  as  in  this,  the  appeal  for  that  reason 
was  dismissed.  According  to  that  case,  the  failure  to 
make  the  Pennsylvania  Company  a  coappellant  was  the 
same  in  effect  as  not  making  it  a  party  at  all,  and  rendered 
ineffective  any  notice  that  might  have  been  served  on  it 
as  a  party  to  the  appeal.  Some  of  our  cases  have  held 
this  defect  jurisdictional.  Hunderlock  v.  Dundee,  etc., 
Co.,  88  Ind.  139;  State,  ex  rel.,  v.  East,  88  Ind.  602; 
Shuttles,  Admr.,  v.  Keiser,  95  Ind.  159;  Gourley  v. 
Embree,  137  Ind.  82;  Hutts  v.  Martin,  131  Ind.  1. 

If  the  defect  deprives  this  court  of  jurisdiction  in  any 
case,  it  certainly  does  in  this  case.  As  already  observed, 
the  condition  of  this  appeal  is  the  same  as  if  the  Pennsyl- 
vania Company  had  not  been  made  a  party  at  all.  The 
effect  of  the  judgment  and  decree  appealed  from  is  to  au- 
thorize that  company  to  pay  one-half  of  $1,000  of  the 
original  judgment  to  other  parties  than  the  original  judg- 
ment plaintiff  Martha  Wood.  She  appeals,  and  seeks  to 
reverse  that  adjudication  without  bringing  the  Pennsyl- 
vania Company  properly  before  this  court  so  as  to  bind 
it  by  Buch  reversal.  In  the  meantime,  it  may  have  paid 
the  judgment  to  parties  entitled  thereto  under  the  last 
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adjudication.  If  the  company  had  been  made  a  coap- 
pellant  with  appellant,  and  had  notice  served  on  it,  then, 
unless  it  appeared  and  declined  to  join  in  the  appeal,  it 
would  be  regarded  by  the  statute  as  having  joined.  In 
that  way  this  court  would  have  acquired  jurisdiction 
over  the  company.  This  court  can  not  disturb  a  judg- 
ment as  to  parties  not  properly  brought  before  it  where 
such  disturbance  might  injuriously  affect  the  rights  of 
such  absent  party.  All  parties  entitled  to  appeal  must 
be  joined  as  co-appellants  in  one  and  the  same  appeal. 
The  appeal  is  therefore  dismissed. 
Filed  Dec.  12, 1894;  petition  to  set  aside  dismissal  overrated  Feb. 7;  "96 


Skaggs  v.  The  City  of  Martinsville. 

Municipal  Corporation. — Ordinance  Regulating  Flawing  Water  /ran 
Wells  and  Springs. — Streets  and  Alleys. — Constitutional  Late. — A  city 
ordinance  providing  penalties  against  owners  or  occupants  of  lots 
(or  permitting  water  from  any  flowing  well  or  spring  to  (low  upon 
any  of  the  streets  or  alleys  of  the  city  does  not  constitute  a  taking 
of  property,  but  is  simply  a  requirement  that  the  property  owners 
shall  so  control  it  as  not  to  impair  the  usefulness  of  the  public 
streets  and  jeopardize  the  public  health. 

Sams. — Power  Oeer  Streets  and  Alley*. — Incidental  Power  as  to  Use  of 
Property.  —  Flowing  Water. — The  power  expressly  given  to  control 
the  streets  and  enforce  sanitary  regulations  necessarily  implies  the 
power  to  require  the  citizen  to  so  control  the  uses  of  his  property  as 
not  to  impair  or  defeat  the  powers  so  expressly  given.  Such  inci-  . 
dental  powers  are  implied  when  necessary  to  the  accomplishment 
of  the  purposes  for  which  mnnicipal  corporations  are  created. 

Samb. — Reasonableness  of  Ordinance. — Courts  will  not  inquire  into  the 
reasonableness  ot  an  ordinance  when  power  exists  to  pass  it. 

Sufhrme  Cot/rt  Practice. — Reference  to  Page  and  Line  of  Record.— 
Where  evidence  admitted  and  objected  to  is  referred  to  as  on  "p.  — , 
I.  — ,"  the  objection  can  not  be  entertained  for  the  reason  that  no 
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reference  ia  made  as  required  by  the  rules  and  practice  of  the  Su- 
preme Court. 
Evidence. — Impeaching   Question. — An  impeaching  question  which 
lias  no  foundation  as  to  time,  place  or  circumstance  for  the  in- 
quiry is  insufficient. 

From  the  Morgan  Circuit  Court. 

W.  R.  Harrison,  for  appellant. 

J.  H.  Jordan  and  Oscar  Matthews,  for  appellee. 

Hackney,  J . — The  appellant  has  appealed  from  a  judg- 
ment of  the  circuit  court  assessing  a  penalty  for  the  vio- 
lation of  an  ordinance  of  the  appellee. 

The  ordinance  provides  penalties  against  owners  or 
occupants  of  lots  for  permitting  the  water  from  any  flow- 
ing well  or  spring  to  flow  upon  any  of  the  streets  or  al- 
leys of  said  city. 

The  validity  of  this  ordinance  is  attacked  as  violating 
section  21  of  the  Bill  of  Rights  (R.  S.  1894,  section  66), 
which  provides  that  "no  man's  property  shall  be  taken 
by  law  without  just'  compensation;  nor,  except  in  case 
of  the  State,  without  such  compensation  first  assessed 
and  tendered." 

The  theory  of  the  appellant  is  that  a  Sowing  well  or 
spring  upon  one's  lot  is  property;  that  to  prohibit  the 
flowing  of  the  water  therefrom  into  a  public  street  and 
through  the  ditches  and  drains  of  such  street,  without 
regard  to  the  absence  of  any  other  natural  course  of 
drainage  therefor,  is  to  deprive  him  of  that  property,  and 
that  this,  under  the  guaranty  of  the  Bill  of  Rights,  can 
not  be  done  by  a  penal  ordinance  providing  no  compen- 
sation. The  necessity  for  pure  water  in  the  occupancy 
of  the  lot,  the  value  of  a  flowing  spring  or  well,  the  re- 
quirement for  drainage,  the  servient  character  of  the 
lower  lands  in  supplying  drainage  for  the  adjacent  upper 
lands,  and  the  harmless  influence  of  the  slight,  pure 
stream  upon  the  streets  and  the  absence  of  injury  to- 
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health  of  the  citizens  have  been  urged  in  support  of  the 
appellant's  theory. 

This  argument,  however,  is  against  the  reasonableness 
of  the  ordinance,  and  is  remote  from  the  question  of 
power  to  pass  and  enforce  the  ordinance.  The  rule  is 
firmly  settled  in  this  State,  that  the  courts  will  not  in- 
quire as  to  the  reasonableness  of  an  ordinance  when 
power  exists  to  pass  it.  Steffy  v.  Town  of  Monroe 
City,  135  Ind.  466;  Ghamper  v.  City  of  Qreeneaatle,  138 
Ind.  339;  A  Coal-Float  v.  City  of  Jeffersonville,  112  Ind. 
15;  Cleveland,  etc.,  R.  W.  Co.  v.  Harrington,  131  Ind. 
426. 

These  cases  hold,  with  equal  firmness,  that  the  inquiry 
must  be  confined  to  the  existence  of  power.  The  fallacy 
in  the  appellant's  insistence  against  the  existence  of 
power  is  in  the  position  that  the  appellant  must  be  de- 
prived of  his  property,  whereas,  he  is  but  required  to 
control  the  flowage.  If  we  were  permitted  to  inquire 
into  the  reasonable  operation  of  the  ordinance,  it  would 
occur  to  us  at  once  to  suggest  the  means  of  caring  for 
the  overflow,  if  a  well,  in  preventing  it  by  capping  and 
valves,  and,  if  a  well  or  a  spring,  by  conducting  it 
through  pipes  or  tile  to  the  most  convenient  outlet.  But, 
in  considering  the  question  of  power  to  maintain  the 
ordinance  regulation,  it  is  conceded  by  appellant's 
learned  counsel  that  municipal  corporations,  in  this 
State,  have  received  the  express  power  of  exclusive  con- 
trol over  streets  and  alleys.  R.  S.  1894,  sections  3623, 
3541,  R.  S,  1881,  sections  3161,  3106. 

It  must  be  conceded  also  that  questions  of  public 
health  and  safety  are  proper  subjects  of  municipal  legis- 
lation, and  that  cities  may  "carry  out  and  enforce  sani- 
tary regulations."     R.  S.  1894,  sections  3615,  3616. 

The  control  of  streets  implies  proper  drainage  and  the 
maintenance  of  a  hard,  smooth  and  even  street  surface. 
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It  is  manifest  that  such  control  may  be  materially  in- 
terfered with  by  the  flooding  constantly  of  the  gutters, 
making  the  earth  therein  soft  so  that  vehicles  in  cross- 
ing, stopping  in,  and  passing  along  them  will  cut  them 
and  break  their  surface.  Such  disturbance  necessarily 
creates  pools,  and  impedes  the  flowing  of  the  drainage 
from  the  streets.  In  addition  to  this,  it  is  manifest  that 
continued  pools  and  damp  gutters  impregnate  the  air 
with  impure,  foul  and  unwholesome  odors,  breeding 
miasma  and  malaria;  that  a  well  may  put  forth  pure 
water,  or  that  the  quantity  is  slight,  can  not  affect  the 
question,  since,  if  one  property  owner  may  maintain  a 
flowing  well  upon  his  lot,  the  overflow  from  which, 
though  slight,  ib  turned  upon  the  street,  many  may  do 
the  same,  and  the  question  of  quantity  or  comparative 
quantities  of  water  so  turned  upon  the  street  would  be- 
come of  impossible  regulation  or  control. 

The  power  expressly  given  to  control  the  streets  and 
enforce  sanitary  regulations  necessarily  implies  the 
power  to  require  the  citizen  to  so  control  the  uses  of  his 
property  as  not  to  impair  or  defeat  the  powers  bo  ex- 
pressly given.  Such  incidental  powers  are  not  unusual 
but  are  implied  when  essential  to  the  accomplishment  of 
the  purposes  for  which  municipal  corporations  are  cre- 
ated. Champer  v.  City  of  Oreeneastle,  supra;  Steffy  v. 
Town  of  Monroe  City,  supra;  Kyle  v.  Malin,  8  Ind.  34; 
Beach  Public  Corp.,  section  637;  Oooley  Const.  Lim. 
(6th  ed.)  231;  1  Dillon  Munic.  Corp.  (4th  ed.),  section 
89;  Angell  &  Ames  Corp.,  346,  364;  15  Am.  &  Eng. 
Encyc.  of  Law,  1040. 

If  the  appellant's  position  were  correct,  that  the  re- 
quirement that  he  should  control  the  overflow  from  his 
well  is  "the  taking  of  property,"  it  does  not  follow  that 
compensation  was  not  assessed  and  paid  in  the  condem- 
nation of  the  way  for  street  purposes,  in  which  event  no 
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question  could  be  made,  reasonably,  against  the  validity 
of  the  ordinance.  It  is  perfectly  clear,  however,  that 
the  regulation  is  not  a  taking  of  property  but  is  a  simple 
requirement  that  the  property  owners  shall  so  control  it 
as  not  to  impair  the  usefulness  of  the  public  streets  and 
jeopardize  the  public  health. 

It  is  but  the  assertion  of  the  well  known  rule  that 
every  man  must  so  use  his  own  property  as  not  to  un- 
reasonably impair  the  use  by  others  of  their  property, 
with  the  exception  that  in  this  instance  he  is  forbidden 
to  interfere  with  the  enjoyment  of  public  rights.  The 
case  of  Barnard  v.  Skerley,  135  Ind.  547,  is  urged  as  fully 
supporting  the  appellant's  claim  of  right  to  flow  the 
water  from  his  well  upon  the  street.  That  was  a  case 
between  individuals  involving  the  violation  of  no  ex- 
pressed inhibition  of  the  law,  but  involving  the  extent 
to  which  an  upper  proprietor  might  employ  natural  re- 
sources of  the  earth,  upon  his  own  premises,  the  degree 
to  which  such  use  might  affect  a  lower  proprietor  and 
the  instances  in  which  equity  would  interfere  to  deny 
such  uses.  Here  we  have  the  violation  of  an  authorized 
ordinance,  passed  in  the  interest  of  the  public,  and  an 
act  which  involves  an  unfounded  private  demand  against 
a  proper  and  legal  public  right. 

An  objection  is  made  to  the  ruling  of  the  circuit  court 
in  admitting  certain  evidence  referred  to  aa  on  "p.  — , 
1.  — ,"  This  objection  is  not  entertained  for  the  reason 
that  no  reference  is  made  to  the  admitted  evidence,  as 
required  by  the  rules  and  practice  in  this  court. 

One  of  the  witnesses  for  the  appellee  was  asked,  upon 
cross-examination,  if  he  had  not  bored  upon  his  lot  for 
the  purpose  of  securing  a  flowing  well,  and  he  stated 
that  he  had  bored  for  a  well  but  had  not  desired  a  flow- 
ing well.  A  witness,  subsequently  called  by  the  appel- 
lant, was  asked  by  appellant's  counsel  to  state  what  the 
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above  witness  had  said  of  his  disappointment  in  not  get- 
ting a  flowing  well.  To  this  question  the  court  sustained 
the  appellee's  objection.  The  alleged  error  in  this  rul- 
ing does  not  present  in  form,  substance,  or  subject-mat- 
ter a  proper  effort  at  impeachment.  The  inquiry  of  both 
witnesses  was  immaterial,  and  there  was  no  foundation 
as  to  time,  place  or  circumstance  for  the  inquiry  of  the 
second  witness. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

tffed  Dec.  18, 1894;  motion  for  rehearing  overruled  April  24, 1680. 
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Sun. — Weight  of  Evidence. — If  there  is  any  evidence  to  sustain  the  lt«  sot, 
verdict,  the  Supreme  Court  will  not  reverse  the  judgment  on  the'  \\l  JJjj 

weight  of  the  evidence.  '«  ;ooj 

Instructions    to   Jvkt.— Joint    Assignment.—  When    Unavailing.— An  ^jf~*8ii 

aaaignment  of  error  that  "The  court  erred  in  giving  instructions  1,  i*jj  *^.! 

2, 3, 4  asked  by  the  defendant,"  is  unavailing  unless  all  of  such  in-  iso  kt 

■tractions  are  erroneous.  jg}  Sm 

From  the  Miami  Circuit  Court.  no  m 

L.  Walker  and  W.  B.  McClintie,  for  appellants.  »  — 

8.  T.  MeConnell,  A.  Q.  Jenkitu,  J.  Farrar,  and  W.  Q.  \£  jg| 

Sayre,  for  appellees.  J«    *$' 

1ST 121 

Monks,   J. — Appellants  brought  this  action  against 
appellees,    Van    Buskirk  and  Wood,    to  recover  dam- 
ages for  the  alleged  wrongful  conversion  of  3,147  bush- 
els of  wheat,  the  property  of  appellants. 
Vol.  140—31 
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Appellee  Van  Buskirk  filed  an  answer  in  three  par- 
agraphs, to  the  second  paragraph  of  which  appellants 
filed  a  demurrer,  which  was  overruled  and  exception 
reserved.  A  reply  being  filed,  the  cause  was  tried  by  a 
jury,  and  a  verdict  returned  in  favor  of  appellants 
against  Wood,  and  in  favor  of  Van  Buskirk  against  ap- 
pellants. 

Appellants  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  judgment  rendered  on  the  verdict. 

The  errors  assigned  call  in  question: 

First.  The  action  of  the  court  in  overruling  the  de- 
murrer to  the  second  paragraph  of  the  answer  of  Van 
Buskirk. 

Second.    Overruling  the  motion  for  a  new  trial. 

Appellants  have  waived  the  first  error  assigned  by 
failing  to  discuss  the  same.  Dowell  v.  Talbot  Paving  Co., 
138  Ind.  675;  Hughes  V.  Hughes,  139  Ind.  474. 

All  the  causes  assigned  for  a  new  trial  except  the  first 
and  fourth  are  waived  for  the  same  reason. 

The  fourth  cause  assigned  for  a  new  trial  was  that 
"The  court  erred  in  giving  instructions  1,  2,  3  and  4, 
asked  by  the  defendant." 

To  render  this  available  as  cause  for  a  new  trial,  all 
the  instructions  named  must  be  incorrect.  Under  this 
assignment,  appellant  assails  the  third  instruction,  and 
urges  that  the  second  and  fourth  are  open  to  the  same 
objection.  It  is  not  claimed  by  appellants  in  their  brief 
that  there  was  any  error  in  giving  the  first  instruction 
named.  No  objection  is  made  to  the  same,  and  we  can 
see  none.. 

For  this  reason  the  motion  for  a  new  trial  for  this 
cause  must  fail.  Ohio,  etc.,  R.  W.  Co.  v.  McCartney, 
121  Ind.  385,  and  authorities  there  cited;  Cargar  v. 
Fee,  140  Ind.  572;  Indiana,  etc.,  R.  W.  Co.  v.  Snyder, 
140  Ind.  74R. 
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The  remaining  cause  assigned  for  a  new  trial  was  that 
"The  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence." 

Although  the  evidence  is  conflicting,  yet  there  is  evi- 
dence which  supports  the  verdict  on  every  material 
point.  The  rule  is  firmly  settled  that  if  there  is  any 
evidence  to  sustain  the  verdict,  this  court  will  not  re- 
verse the  case  on  the  weight  of  the  evidence.  The  reas- 
ons for  this  rule  of  practice  are  so  familiar  that  it  is  not 
necessary  to  repeat  them.  Cleveland,  etc.,  R.  W.  Co.  v. 
Wynant,  134  Ind.  681,  and  authorities  cited  on  pp.  683, 
684. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

Filed  March  19, 1896 


Ho.  16,774. 

1} 

ROBBINS   V.  SPBHCER   ET   AL.  '" 

New  Trial.— Wo  Evidence  to  Support  Verdict.— Late  and  Fact. — Wher 
there  ie  no  evidence  to  support  the  verdict  such  verdict  is  an  error 

Sdpbme  Court  Practice. —  Weight  of  Evidence — Supreme  Court.— 
When  the  evidence  is  not  tree  from  conflict  the  Supreme  Court  will 
not  reverse  the  case  on  the  weight  of  such  evidence. 

Bank. — Preponderance  of  Evidence  Against  Verdict. — If  there  is  evi- 
dence, either  circumstantial  or  positive,  bom  which  a  fact  may  b« 
inferred,  and  such  fact  is  found  in  the  trial  court,  the  Supreme  Court 
can  not  disturb  such  finding,  although  the  preponderance  of  the 
evidence  seems  to  be  against  it. 

EviDMiCB.— Agreement  Concerning  Evidence.— Former  Testimony  of  De- 
ceased or  Absent  Witness.— Where  a  case  has  been  appealed  and  re- 
versed, and  on  the  second  trial  the  parties  enter  into  a  written 
agreement  to  the  effect  that  if  a  witness  had  testified  on  the  first 
trial  and  afterwards  died,  or  was  not  present  to  testify  orally,  and 
his  testimony  had  been  preserved  in  a  bill  of  exceptions,  either 
party  should  have  the  right  to  use  it  as  set  out  in  sacb  bill  of  excep- 
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tiona,  and  the  evidence  as  thus  preserved  should  be  taken  and 
treated  as  the  evidence  of  the  witneaa,  does  not  prevent  a  party  from 
objecting  to  the  competency  of  Bach  testimony  nor  to  the  compe- 
tency of  the  witness,  but  simply  excuses  his  production  in  court. 

Same. — Declarations  to  Prone  Character  of  Act,  Res  Gentle, — Where  it  is 
necessary,  in  the  course  of  a  cause,  to  inquire  into  the  nature  of  a 
particular  act,  andiof  the  person  who  performed  the  act,  proof  of 
what  that  person  did,  concerning  that  act,  made  at  the  time  ol  doing 
it,  is  admissible  in  evidence  for  the  purpose  of  showing  its  true 
character,  and  as  constituting  a  part  of  the  res  gestm. 

Same. — Admissions  of  Former  Owner,  Privity  of  Party  Interested.— 
When,  by  succession  ol  title,  a  part;  to  a  suit  is  so  far  in  privity 
with  another  that  he  could  be  affected  by  his  acts,  then  he  can  be 
affected  by  his  admissions  only  when  they  are  made  during  the 
latter's  interest  in  the  subject-matter  of  the  suit. 

Real  Estate.— Declarations  of  Vendor  in  Disparagement  of  TWe.— 
Vendee  Not  Present.— The  declarations  of  a  vendor,  made  after  his 
conveyance  and  possession  taken  by  his  vendee,  are  not  admissible 
to  defeat  such  vendee's  title,  unless  made  in  the  presence  of  the 
vendee  or  person  in  interest. 

Samb.— Possession  Equivocal— Declarations  of  Vendor.-— Where  the 
owner  of  land  has  executed  an  instrument  purporting  on  its  face  to 
be  an  absolute  conveyance  of  land,  but  retains  possession  of  the 
land  thus  conveyed,  the  transaction  is  equivocal,  and  his  declara- 
tions, in  connection  with  such  possession,  are  admissible  to  show 
both  the  character  of  his  possession  and  of  the  transaction,  even 
though  not  made  in  the  presence  of  the  person  claiming  under  such 
conveyance  and  adversely  to  his  right  of  possession. 

Same. — Declarations  of  Owner  in  Disparagement  of  His  Title  Before  Sale  i 

Made. — The  declarations  of  the  owner  of  real  estate,  when  in  pos-  I 

session,  in  disparagement  of  his  title,  made  before  he  has  executed  I 

a  conveyance  for  it,  are  admissible  against  his  vendee,  even  thoogh 
such  vendee  was  not  present  when  they  were  made.  f 

Same. — Declarations  of  Vendor  Retaining  Bight  of  Possession  Daring  Bis  *. 

Life.— The  declaration  of  a  vendor  in  possession  of  land,  made  after  > 

be  has  executed  a  deed  for  such  land,  but  retaining  the  right  of  ' 

possession  thereof  during  his  life,  are  not  admissible  in  evidence  I 

against  his  vendee,  even  though  made  in  disparagement  of  bis 
title. 

Same.— Conspiracy  of  Vendor  and  Vendee  to  Defraud  Third  Person- 
Declarations  of  Vendor. — Declarations  of  a  vendor  while  in  posses- 
sion, in  disparagement  of  his  title,  made  in  pursuance  of  a  com- 
mon purpose  between  b<rn  and  hie  intended  vendee  to  de- 
fraud a  third  person  are  inadmissible  to  defeat  his  title  where  its 
defeat  will  injure  such  third  person  or  those  claiming  under  him. 
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Sake. — Declarations  Concerning  N'onexeeution  of  Deed. — Admission  that 
Deed  was  Never  Executed. — Declarations  of  an  alleged  vendor  that 
he  never  executed  a  deed  for  land  of  which  he  is  in  possession  are 
not  admissible,  when  it  is  admitted  on  the  trial  that  no  such  alleged 
deed  wasever  executed. 

From  the  Gibson  Circuit  Court. 

J.  T.  Beasley,  A.  B.  Williams  and  G.  G.  Jteily,  for  ap- 
pellant. 

W.  G.  Hvltz,  J.  H.  Miller  and  M.  W.  Fields,  for  ap- 
pellees. 

McCi.BE,  J. — The  appellees  and  others  brought  this 
suit  in  the  Sullivan  Circuit  Court  against  appellant  and 
another  as  the  heirs  of  Eliza  Robbing,  deceased,  to  ob- 
tain partition  of  certain  real  estate  situate  in  said  county, 
of  which  it  was  alleged  she  died  seized  leaving  the  plain- 
tiffs and  defendants  as  her  heirs  at  law,  who,  it  was  al- 
leged, inherited  from  her  said  lands  as  tenants  in  com- 
mon. 

Upon  the  issues  formed,  a  trial  resulted  in  a  judgment 
for  the  defendants,  which  was  on  appeal  reversed  in  this 
court.     Spencer  v.  Robbing,  106  Ind.  580. 

After  the  return  of  the  cause  to  the  lower  court,  the 
venue  was  changed  to  the  Gibson  Circuit  Court,  where  a 
trial  resulted  in  a  judgment  in  favor  of  the  plaintiffs, 
which,  on  appeal,  was  reversed  in  this  court.  Robbing 
v.  Spencer,  121  Ind.  594. 

On  the  return  of  the  cause  to  the  Gibson  Circuit  Court 
again,  some  of  the  parties  having  dropped  out  of  the  case 
by  disclaimers  left  the  material  matters  to  be  tried  to  be 
the  issues  formed  on  appellant's  answer  and  cross-com- 
plaint, the  substance  of  which  is,  that  a3  to  ao  much  of 
the  land  described  in  the  complaint,  to  wit:  The  south- 
west quarter  of  the  northeast  quarter  of  section  23,  town- 
ship 7  north,  of  range  9  west,  and  the  west  half  of  the 
southeast  quarter  of  said  northeast  quarter  in  Sullivan 
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county,  Indiana,  he  is  the  exclusive  owner  and  the  plain- 
tiffs own  no  part  of  the  same;  that  he  derived  title  there- 
to by  deed  of  conveyance  by  Eliza  Robbing  to  William 
M.  Robbins  and  the  appellant,  together  with  other  lands 
conveyed  to  them  by  said  Eliza  on  April  28,  1869,  and 
that  subsequently  said  William  and  appellant  divided 
said  land  so  conveyed  them,  and  they  executed  convey- 
ances thereof  to  each  other  by  which  the  entire  interest 
in  the  last  named  tracts  were  vested  in  the  appellant. 

It  is  further  averred  that  at  the  time  said  Eliza  so  con- 
veyed said  lands  to  them  she  was  seized  in  fee  simple 
thereof,  and  he  and  his  brother  took  possession  of  the 
same,  improved  and  repaired  the  same  by  clearing,  fenc- 
ing and  making  other  lasting  and  valuable  improve- 
ments thereon.  The  cross-complaint  asked  that  appel- 
lant's title  be  quieted. 

The  appellees  pleaded  non  eat  factum  to  the  deed  men- 
tioned in  the  answer  and  cross-complaint,  thereby  deny- 
ing the  execution  thereof  by  Eliza  Robbins.  An  agree- 
ment made  in  open  court  between  appellant  and  appel- 
lees admitted  plaintiff's  cause  of  action,  unless  it  was  de- 
feated by  the  said  deed  of  Eliza  Robbins. 

So  it  is  accordingly  agreed  by  counsel  on  both  sides 
that  the  question  to  be  determined  in  the  trial  court  was 
whether  the  said  deed  of  Eliza  Robbins  was  ever  exe- 
cuted. The  appellant  and  William  M.  Robbins  were 
sons  of  said  Eliza.  The  other  parties  were  children  and 
grandchildren  of  said  Eliza.  She  died  in  1882  and  prior 
to  the  commencement  of  this  suit. 

The  action  of  the  court  ia  overruling  appellant's  mo- 
tion for  a  new  trial  is  assigned  as  the  only  error. 

Among  the  grounds  therein  specified  is  that  the  ver- 
dict is  contrary  to,  and  not  supported  by,  the  evidence- 
It  is  earnestly  insisted  that  there  was  no  evidence  what- 
ever to  support  the  verdict,  not  that  the  verdict  is  con- 
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trary  to  the  weight  of  the  evidence,  hut  that  it  has  no 
evidence  to  support  it.  When  that  occurs,  the  verdict  is 
an  error  of  law . 

The  positive  evidence  clearly  establishes  the  execution 
and  delivery  of  the  deed  of  Eliza  Robbins  to  appellant 
and  his  brother,  William  M.  Robbins.  This  evidence  is 
corroborated  by  a  large  amount  of  circumstantial  testi- 
mony. But  there  is  a  considerable  amount  of  circum- 
stantial evidence  tending  to  countervail  the  evidence  of 
delivery.  The  whole  evidence,  therefore,  was  not  free 
from  conflict,  and  in  such  a  case  we  can  not  weigh  it. 
We  can  not  reverse  in  such  a  case  unless  the  evidence 
tending  to  support  the  verdict  or  finding  alone  consid- 
ered is  insufficient  to  establish  the  truth  of  the  verdict, 
excluding  from  consideration  the  evidence  on  the  other 
side.  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  134  Ind. 
681. 

If  there  is  evidence,  either  circumstantial  or  positive, 
from  which  a  fact  might  be  inferred,  and  such  fact  is 
found  in  the  trial  court,  this  court  can  not  disturb  such 
finding,  though  the  preponderance  of  the  evidence  seems 
to  be  against  it.     Stanton  v.  Kenrick,  135  Ind.  382. 

The  circumstantial  evidence  tending  to  contradict  the 
delivery  of  the  deed,  if  there  had  been  no  other  evidence, 
was  sufficient  to  warrant  the  inference  that  it  was  in  fact 
never  delivered. 

The  land  embraced  in  the  deed  was  a  farm,  and  the 
home  place  of  the  said  Eliza  Robbins  during  her  lifetime. 
Her  husband  was  dead  prior  to  the  time  the  deed  is 
claimed  to  have  been  made  by  her  to  her  two  sons. 

One  Bart  Spencer  was  called  by  the  appellees  as  a  wit- 
ness in  rebuttal,  and  testified  that  he  was  a  grandson  of 
Eliza  Robbins,  a  son  of  Martha  Spencer,  at  one  time  a 
plaintiff  in  the  suit,  and  was  such  plaintiff  at  the  time  he 
testified;    that  he   had   a  conversation  with   his   grand- 
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mother  in  1881  or  1882,  but  his  beat  recollection  was 
that  it  was  in  1881,  which  was  twelve  years  after  the  deed 
in  controversy  purported  to  have  been  executed.  He  was 
asked  how  be  had  gone  with  his  grandmother,  Eliza 
Robbins,  from  her  house  to  the  house  of  his  mother  on 
that  occasion,  to  which  he  answered:     "We  went  in  a 

Duggy-" 

He  was  asked:  "What  conversation  did  you  have 
with  your  grandmother  with  reference  to  the  land?"  To 
which  he  answered:  "The  conversation  began  as  we 
were  passing  by  her  land.  *  *  *  She  was  speaking 
about  that  of  all  her  real  estate  she  didn't  have  a  hoof 
left.  She  said,  I  have  my  land  and  home,  and  they  came 
very  near  getting  that  away." 

He  was  asked  who  she  was  speaking  of,  to  which  he 
answered:     "With  reference  to  Bish  and  Anthony." 

The  evidence  shows  that  William  M.  Robbins  was 
called  and  known  by  the  name  of  Bish. 

In  another  conversation,  afterwards,  on  April  29, 1882, 
he  testified  that  "She  said  she  was  about  to  make  a  deed 
to  Jonathan's  boys  for  the  land,  and  asked  me  what  I 
thought  of  it.  I  told  her  I  thought  it  would  be  the  best 
day's  work  of  her  life,  as  he  was  broken  down  in  health, 
and  I  did  not  think  there  was  one  of  them  that  would 
object  to  it.  She  said  she  was  going  to  deed  it  to  his 
sons  instead  of  to  Jonathan,  because  he  was  insolvent. 
The  fact  is,  I  think  she  had  already  done  it  then  and 
there." 

Jonathan  was  one  of  her  sons. 

Proper  and  seasonable  objection  was  made  by  appel- 
lant to  the  introduction  of  this  testimony,  which  was 
overruled  and  proper  exceptions  taken. 

It  thus  appears  that  the  trial  court  held  it  to  be  the 
law  that  for  the  purpose  of  disputing  appellant's  title  the 
appellees   might  prove   statements  and   declarations  in 
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derogation  of  appellant's  title  by  his  grantor  in  his  ab- 
sence, and  long  after  such  grantor's  deed  purported  to 
convey  the  title  from  ber  to  appellant  and  his  brother. 
The  admission  of  this  evidence  is  one  of  the  grounds 
specified  in  the  motion  for  a  new  trial. 

When  the  case  was  here  the  first  time,  it  was  said  on 
this  point  that  "it  is  well  settled  that  declarations  of  a 
grantor,  after  he  has  parted  with  bis  title,  made  in  the 
absence  of  the  grantee,  in  disparagement  of  the  title  of 
the  latter,  are  not  admissible.  McSweeney  v.  McMillan, 
96  Ind.  298." 

A  case  very  similar  to  the  one  now  before  us  was 
Thompson  v.  Thompson,  9  Ind.  323.  That  was  a  suit  to 
recover  land,  and  each  party  claimed  from  the  same 
former  owner,  one  J .  A.  Thompson — William  Thompson 
through  a  deed,  and  Martha  E.  Thompson  through  a 
will  made  by  J.  A.  Thompson.  It  is  there  said:  "The  de- 
fendant gave  in  evidence,  over  the  plaintiff's  objections, 
declarations  made  by  J.  A.  Thompson  in  1846,  when 
the  plaintiff  was  not  present,  to  the  effect  that  he  had 
bought  William  out,  and  that  he  owned  all  the  property 
himself.  Other  declarations  of  the  deceased,  made  at 
different  times  after  the  alleged  conveyance  to  the  plaint- 
iff, to  a  similar  effect,  were  given  in  evidence,  over  the 
plaintiff's  objection,  to  which  he  excepted.  As  some  of 
the  instructions  given  at  the  instance  of  the  defendant, 
assumed  that  there  might  have  been  a  surrender  of  the 
deed,  or  a  reconveyance  by  William  to  James,  this  testi- 
mony may  have  had  an  important  bearing  upon  that 
question.  We  think  its  admission  was  erroneous.  The 
general  rule  is  well  settled  that  the  declarations  of  a  ven- 
dor, made  after  his  conveyance,  are  not  admissible  in 
evidence  to  defeat  it.  Doe  v.  Moore,  4  Blackf.  445,  and 
authorities  there  cited." 
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But  we  are  met  with  an  objection  from  the  appellees 
to  the  consideration  of  the  question  raised  by  the  admis- 
sion of  Bart  Spencer's  testimony,  on  the  ground  that  any 
error  there  may  have  been  therein  was  waived  by  a  writ- 
ten agreement  entered  into  by  the  parties.  It  is  claimed 
by  the  appellees  that  it  was  admitted  under  such  written 
agreement  entered  into  by  the  parties,  and  hence  no 
error  was  thereby  committed. 

The  agreement  mentioned  provides  that  "in  all  cases 
where  any  witness  has  heretofore  testified  and  has  since 
died,  or  is  not  present  to  testify  orally,  and  such  testi- 
mony is  contained  in  the  transcript  or  bill  of  exceptions 
of  this  cause  in  the  Supreme  Court,  either  party  shall 
have  the  right  to  use  such  testimony  of  any  such  witness 
or  witnesses  as  set  out  in  such  transcript,  and  such  evi- 
dence as  shown  by  such  transcript  shall  be  taken  and 
treated  as  the  evidence  of  such  witness." 

In  addition  to  the  fact  that  it  does  not  clearly  appear 
from  the  record  that  the  witness  Bart  Spencer  did  not 
appear  and  testify  orally  in  court  as  above  recited,  we 
think  that  the  written  agreement  above  recited  will  not 
bear  the  construction  contended  for  by  the  appellees' 
learned  counsel.  It  contains  no  agreement  to  waive  any 
objection  to  the  admissibility  of  any  of  such  testimony 
because  it  does  not  even  provide  that  such  testimony 
may  be  introduced  or  admitted  in  evidence.  It  does 
provide  that  either  party  Bhall  have  the  right  to  use 
such  testimony,  and  such  evidence  shall  be  taken  and 
treated  as  the  evidence  of  such  witnesses;  that  is,  the 
agreement  in  effect  waived  the  necessity  of  the  produc- 
tion of  the  witness  in  court,  and  in  lieu  thereof  agreed 
to  treat  the  contents  of  the  transcript  purporting  to  be 
his  evidence  as  the  evidence  of  such  witness  precisely 
the  same  as  if  he  were  produced  and  had  so  orally 


NOVEMBER  TERM,  1894. 


Bobbins  v.  Spent 


testified;  that  did  not  waive  any  objection  to  the  com- 
petency of  the  witness  nor  to  the  competency  of  the  tes- 
timony. In  short,  there  was  no  agreement  that  such 
testimony  should  be  read  in  evidence  on  the  trial  of  the 
cause  except  as  a  [mere  substitute  for  the  production  of 
the  witness  in  court,  and  his  orally  testifying  to  the 
facts.  There  was,  therefore,  no  waiver  of  objection  to 
the  admissibility  of  Bart  Spencer's  testimony. 

But  it  was  claimed  that  the  declarations  given  in  evi- 
dence by  that  witness  were  competent  because  Eliza 
Robbins  was  in  possession  of  the  land,  and  that  such 
declarations  were  competent  to  explain  the  character  of 
her  possession.  And  appellees'  learned  counsel  cite 
Creighton  v.  Soppis,  99  Ind.  369,  and  many  other  cases 
in  support  of  this  contention  which  we  will  notice  further 
on.  We  are  informed  by  the  briefs  on  both  sides,  that 
the  trial  court  admitted  these  declarations  on  the  ground 
that  so  long  as  Eliza  Robbins  remained  in  possession 
that  was  an  act  proper  to  be  shown  to  defeat  the  deed, 
and  that  her  declarations  concerning  the  ownership  of 
the  land  were  competent  as  a  part  of  the  res  gestae;  that 
is  a  part  of  the  act  of  possession.  There  are  exceptions 
to  the  general  rule  already  stated,  and  the  question  arises, 
does  this  case  fall  within  any  such  exceptions?  That 
question  seems  to  have  been  directly  involved  in  Thomp- 
son v.  Thompson,  supra,  from  which  we  have  quoted  the 
general  rule.  It  was  further  said  in  that  case  that:  "It 
appeared  in  evidence  that  the  deceased  claimed  the  land 
in  question  as  his  own,  until  his  death;  that  he  was  in 
the  continued  occupancy  of  it;  that  he  built  a  house 
upon  it  worth  some  $400  or  $500,  and  had  laid  the 
foundation  and  prepared  the  materials  for  another,  at 
the  time  of  his  death;  that  he  had  planted  an  orchard; 
and  that  at  all  times  since  1839,  he  had  appeared  to  he 
the  owner."     And  yet,  as  we  have  seen,  the  admission 
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of  declarations  of  the  deceased  made  after  the  convey- 
ance to  the  plaintiff,  and  in  his  absence,  in  disparage- 
ment of  such  conveyance  was  held  erroneous  on  account 
of  the  general  rule  that  declarations  of  a  vendor  after 
his  conveyance  are  not  admissible  to  defeat  it.  The  case 
of  Creighton  v.  Hoppis,  supra,  cited  and  principally 
relied  on  by  appellees, was  entirely  different  from  the 
case  now  before  us.  That  was  a  suit  for  possession  of 
land,  and  the  defense  was  that  the  deed  relied  on  by  the 
plaintiff  to  recover  though  absolute  on  its  face  was  in- 
tended as,  and  was  really  a  mortgage.  Hence  the  reten- 
tion of  possession  by  the  grantor  was  inconsistent  with 
the  absolute  character  of  the  deed,  and  so  was  the  making 
of  lasting  and  valuable  improvements  while  thus  retain- 
ing the  possession,  the  proof  of  which  was  permitted. 
It  was  said  in  that  case  that  "Possession  by  the  person 
who  has  executed  an  instrument  purporting  on  its  face 
to  be  an  absolute  conveyance  of  land,  is  in  its  nature 
equivocal,  for  it  may  be  that  he  was  in  possession,  as 
tenant,  or  as  a  mortgagor,  or  by  the  mere  sufferance  of 
the  grantee.  As  the  possession  may  be  equivocal,  it  be- 
comes material  to  show  its  true  character,  and,  in  order 
to  show  this,  what  was  done  by  the  person  in  possession 
may  be  proved.  "  *  *  We  do  not  hold,  nor  mean  to 
hold,  that  declarations  unaccompanied  by  an  act  are  ad- 
missible; on  the  contrary,  we  understand  the  rule  to  be 
against  their  admissibility.  Nor  do  we  hold  that  declara- 
tions accompanying  an  act  are  competent,  where  the  act 
itself  can  not  be  proved,  but  we  do  hold  that  where  the 
act  is  competent,  so  also  are  the  declarations  made  at  the 
time  it  was  performed.  Even  in  such  cases,  it  is  only 
declarations  explanatory  of  the  actand  immediately  con- 
nected with  it  that  are  admissible.  Narratives  of  a  past 
transaction,  although  given  at  the  time  an  act  is  done, 
are  not  competent.     In  order  that  the  declarations  may 
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be  competent,  it  must  appear  that  they  relate  to  the  thing 
then  done,  and  that  they  have  a  direct  connection  with 
it.  *  *  *  It  ia  sufficient  to  establish  their  compe- 
tency, if  it  appears  that  they  were  made  in  connection 
with  some  act  relating  to  the  character  of  the  posses- 
sion." 

Here  the  fact  of  possession  by  Eliza  Robbins  and  hei 
right  to  possession  were  wholly  immaterial  to  the  ques- 
tion in  controversy,  namely,  whether  she  had  in  fact 
executed  and  delivered  the  deed  to  William  M.  and 
Anthony  S.  Robbins.  Because,  when  the  case  was  here 
before.,  it  was  adjudged,  both  times,  that  the  legal  effect 
of  the  deed  was  to  vest  in  William  M.  and  Anthony  S. 
Robbins  a  fee  simple,  reserving  a  life  estate  therein  to 
the  grantor,  and  that  she  was  thereby  entitled  to  the 
possession  during  her  life.  Robbins  v.  Spencer,  supra; 
Spencer  v.  Bobbins,  supra. 

Here  the  possession  of  Eliza  Robbins  was  not  equivocal , 
needing  no  explanation.  If  she  had  not  in  fact  executed 
the  deed  to  her  two  sons,  it  is  conceded  on  all  hands 
that  she  was  the  owner  and  entitled  to  the  possession. 
If  she  had  in  fact  executed  the  deed,  she  was  entitled  to 
the  possession  during  her  life,  according  to  the  terms  of 
the  deed.  So  that,  in  any  event,  her  possession  was 
not  equivocal,  nor  did  it  need  explanation.  Her  pos- 
session had  no  bearing  on  the  question  in  dispute  as  a 
fact,  one  way  or  the  other.  Her  possession  was  con- 
sistent with  either  contention.  It  was  not  a  material 
fact  on  either  side  of  the  controversy.  Therefore,  pos- 
session not  being  a  material  fact,  it  was  not  competent, 
and  could  not  be  legally  proven  on  either  side  to  throw 
light  on  the  question  whether  the  deed  had  actually  been 
executed.  And,  according  to  the  case  cited,  declarations 
accompanying  such  possession  are  not  competent.  Her 
possession  being  consistent  with  her  deed  to  her  two 
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sons,  it  was  not  equivocal,  nor  did  it  need  any  explana- 
tion why  it  should  continue  while  the  deed  existed. 

Besides,  her  declarations  were  mere  narratives  of  a 
past  transaction,  and  had  no  relation  to  anything  then 
done;  Such  declarations  are  held  incompetent  by  the 
case  cited  by  appellees.     See,  also,  Doe  v.  Moore,  supra. 

It  was  farther  said  in  the  case  quoted  from  that  "it  is 
the  general  rule  that  where  an  act  is  competent,  so  also 
are  the  declarations  accompanying  the  act.  *  *  * 
'This  ancient  rule  of  the  law  necessarily  implies,  that  the 
acts  and  declarations  of  the  occupant  are  good  evidence 
to  demonstrate  the  character  and  intent  of  the  possession. ' 
WiUiams  v.  Ensign,  4  Conn.  456.  *  *  *  "The  rule 
of  law  is,  that  where  it  is  necessary,  in  the  course  of  a 
cause,  to  inquire  into  the  nature  of  a  particular  act,  and 
of  the  person,  who  did  the  act,  proof  of  what  the  person 
said,  at  the  time  of  doing  it,  is  admissible  in  evidence, 
for  the  purpose  of  showing  its  true  character,  *  *  " 
as  constituting  a  part  of  the  res  gestse.'  " 

It  was  not  necessary,  in  the  case  now  before  us,  to  in- 
quire into  the  nature  of  the  possession,  because,  as  al- 
ready observed,  the  possession  was  wholly  immaterial, 
and  therefore  incompetent  evidence.  Not  so  where  the 
grantor  remains  in  possession  after  the  execution  of  a 
deed  absolute  on  its  face,  but  claims  that  it  was  but  a 
mortgage,  as  was  the  case  in  Creighton  v.  Hoppis,  supra. 

That  case  not  only  does  not  support  appellee's  conten- 
tion, but  it  even  supports  the  contention  of  the  appel- 
lant. The  next  case  cited  by  appellees  is  Steeple  v.  Down- 
ing, 60  Ind.  478. 

The  declarations  there  held  competent  were  made  by 
the  grantor  in  disparagement  of  his  rights  in  the  land 
prior  to  his  grant,  he  having  no  other  title  than  naked 
possession.  Manifestly  that  case  has  no  bearing  on 
this. 
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The  next  case  cited  by  appellees  is  MeConnell  v.  Ran- 
nah,  Admr.,  96  Ind.  102. 

A  horse  and  baggy  belonging  to  the  decedent  in  his 
lifetime  had  been  levied  on  by  execution  against  him, 
and  bought  in  by  his  daughter,  who  lived  with  him  on  a 
farm,  where  he  still  remained  in  possession  of  the  prop* 
erty.  It  was  claimed  that  he  had  furnished  the  money 
with  which  his  daughter  bought  it  in.  His  administrator 
claimed  the  property.  His  continued  possession  after 
the  sale  of  the  property  on  execution  was  at  least  equivo- 
cal; it  called  for  explanation  as  to  the  character  of  such 
possession.  His  declarations  therefore,  while  buying 
feed  for  the  horse  in  offering  to  mortgage  the  property  to 
secure  the  price  of  the  feed,  were  competent  as  a  part  of 
the  res  gestse,  as  was  there  correctly  held.  Clearly  that 
case  has  no  application  to  the  case  at  bar. 

The  next  case  they  cite  is  Brown,  Admr.,  v.  Kenyan, 
108  Ind.  283.  The  decedent,  Brown,  held  a  note  and 
mortgage  against  Kenyon  and  the  latter  claimed  that 
the  decedent  had  agreed  that  he  should  furnish  him  a 
home  and  board  during  his  natural  life  in  full  satisfac- 
tion of  the  debt  and  that  he  had  performed  that  agreement. 

The  note  and  mortgage  remained  in  the  possession  of 
the  decedent,  the  payee,  until  his  death.  His  declara- 
tions, while  boarding  with  Kenyon,  inconsistent  with 
such  an  agreement,  were  excluded.  After  stating  the 
general  rule  this  court  there  said:  "  °But  an  exception 
thereto  is  that  when  declarations,  qualifying  and  giving 
character  to  an  act  proper  to  be  given  in  evidence,  ac- 
company that  act,  they  are  admissible  whether  self  serv- 
ing or  not,  because  they  are  a  part  of  the  res  gestss. '  *  *  * 
In  order  that  such  declarations  accompanying  an  act 
may  be  competent  as  a  part  of  the  res  gestse,  manifestly, 
the  act  itself  must  be  material  to  the  issue  involved. 
*     *     •     In  the  case  before  us,  there  is  no  question  as  to 
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the  ownership  of  the  notes  and  mortgage,  while  Brown, 
the  payee,  was  alive.  He  was  the  owner,  and  entitled  to 
the  possession  of  them.  That  was  in  no  way  called  in 
question  by  appellee.  The  only  question  for  trial  was, 
as  to  whether  or  not  the  agreement  set  up  in  the  answer 
was  entered  into  between  the  parties,  and  if  so,  whether 
or  not  appellee  had  performed  his  part  of  that  agreement. 
•  •  •  The  possession  by  Brown  was  not  an  act  ma- 
terial to  the  issue  tendered  by  appellee's  answer.  Nor 
would  the  declarations,  which  appellant  proposed  to 
prove,  in  any  proper  sense,  qualify  or  give  character  to 
the  act  of  possession  by  Brown.  Those  declarations 
would  tend  to  overthrow  the  case  as  made  by  appellee's 
answer  and  his  witnesses,  but  as  they  did  not  accompany 
an  act  material  to  the  issue  to  be  tried,  they  were  not  & 
part  of  the  res  gestae,  and  hence  not  competent.  They 
were  purely  declarations  of  a  party  in  his  own  favor  in 
the  absence  of  the  other  party,  and  hence  fall  within  the 
general  rule  which  excludes  such  evidence." 

This  case  also  not  only  does  not  support  appellees '  con- 
tention, but  directly  and  strongly  supports  that  of  the 
appellant.  The  above  quotation,  and  the  principles 
therein  announced,  are  in  every  respect  directly  applica- 
ble to,  and  conclusive  of,  the  question  now  under  con- 
sideration against  the  appellees. 

That  case,  in  its  statement  of  the  general  rule  and  ex- 
ception, is  supported  by  the  following  additional  cases: 
Winne  v.  Olidewell,  17  Ind.  446;  Kieth  v.  Kerr,  17  Ind. 
284;  Burkholder  v.  Casad,  47  Ind.  418;  Garner  v.  Graves, 
Admr.,  54  Ind.  188;  Campbell  v.  Coon,  51  Ind.  76;  Ted- 
rowe  v.  Ether,  56  Ind.  443;  Kennedy  v.  Divine,  77  Ind. 
490;  Stribling  v.  Brougher,  79  Ind.  328;  Daniels  v.  Me- 
Oinnis,  Admr.,  97  Ind.  549;  MeSweeney  v.  McMillen,  96 
Ind.  298;  Tyers  v.  Kennedy,  126  Ind.  523;  Durham  v. 
Shannon,  116  Ind.  403. 
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Appellees  also  cite  Maus  v.  Borne,  123  Ind.  522;  Bun- 
berry  v.  Brett,  18  Ind.  343;  Bunnell  v.  Studebaker,  88  Ind. 
338;  Kuhns  v.  Gates,  92  lad.  66;  Durham  v.  Shannon, 
supra,  and  Lawman  v.  Sheets,  124  Ind.  416,  in  support 
of  their  contention  that  the  declarations  of  Eliza  Rob- 
bins  were  admissible  because  she  was  in  possession.  We 
have  examined  these  cases  and  find  them  not  in  point 
for  the  same  or  similar  reasons  for  which  we  held  the 
cases  cited  by  appellant  above  examined  inapplicable. 
The  appellees  also  cite  Tedrowe  v.  Esher,  supra,  and  Riehl 
v.  Evansville,  etc.,  Assn.,  104  Ind.  70,  in  further  support 
of  their  contention. 

The  declarations  of  the  grantor  made  after  he  had 
parted  with  his  title,  tending  to  impeach  the  title  of  his 
grantee,  which  was  held  admissible  in  those  cases,  fell 
within  another  well  known  exception  to  the  general  rule 
that  such  declarations  are  inadmissible,  and  that  is  where 
there  is  a  conspiracy  or  common  purpose  on  the  part  of 
the  grantor  and  grantee  in  such  conveyance  to  defraud  a 
third  person.  In  both  cases  it  was  held  that  there  was 
sufficient  proof  of  such  conspiracy  to  bring  the  cases 
within  that  exception.  After  reviewing  our  cases,  we 
conclude  that  there  is  no  principle  of  law  on  which  the 
ruling  of  the  trial  court  can  be  sustained  in  admitting 
the  evidence  of  the  declarations  of  Eliza  Robbing  in  dero- 
gation of  her  previous  conveyance  in  the  absence  of  the 
appellant.  Such  evidence  came  directly  within  the  well 
established  general  rule  excluding  proof  of  such  decla- 
rations, and  did  not  fall  within  any  exception  to  such 
general  rule. 

Other  questions  are  discussed  in  the  briefs  arising  out 

of  other  grounds  specified  in  the  motion  for  a  new  trial, 

but  those  questions  may  not  arise  on  another  trial,  and 

for  that  reason  we  deem  it  unnecessary  to  decide  them. 

Vol.  140—32 
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In  the  condition  of  the  evidence,  the  improperly  admit- 
ted testimony  of  the  declarations  of  Eliza  Robbins  may 
have  had  a  controlling  influence  in  producing  the  ver- 
dict, and  hence  we  can  not  say  the  error  of  admitting 
such  evidence  was  harmless. 

The  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  sustain  the  motion  for  a  new  trial. 

Filed  Oct.  30,  1894. 

On  Petition  fob  a  Rehearing. 

MoCabe,  C.  J. — Appellees'  counsel  have  presented  a 
petition  for  a  rehearing  on  the  ground  that  we  erred  in 
holding  that  the  evidence  of  the  possession  was  imma- 
terial under  the  issues,  and  that  evidence  of  the  declara- 
tions of  Eliza  Robbins  while  in  possession  .was  incompe- 
tent. Counsel  say  "we  think  the  court  inadvertently 
fell  into  error  in  holding  that  the  act  of  possession  in 
the  case  at  bar  was  immaterial.  *  "  *  It  is  argued 
(they  Bay)  that  possession  is  only  competent  where  it  is 
inconsistent  with  the  deed.  The  infirmity  of  this  argu- 
ment is  that  it  assumes  that  Eliza  Robbins  had  parted 
with  her  title,  the  very  point  in  dispute,  and  the  very 
point  which  the  jury,  in  answer  to  interrogatories,  de- 
cided against  them.  The  authorities  cited  show  what 
every  one  concedes,  that  after  the  grantor  has  parted  with 
his  title  he  may  not  disparage  it  by  declarations  in  con- 
flict with  it.  Thus  assuming  that  Eliza  Robbins  had 
deeded  her  land  away,  they  object  to  any  declarations 
against  the  dead.  The  same  argument  would  shut  out 
all  evidence  on  the  subject,  for  if  she  had  deeded  her  land 
away  her  title  is  gone,  and  that  is  the  end  of  the  matter. 

"Mr.  Justice  Elliott,  in  the  case  of  Creigktonv .  Boppit, 
99Ind.  369,  disposes  of  the  same  kind  of  fallacy.  'If 
it  were  true,  as  counsel  assert,  that  the  appellees  were  not 
entitled  to  introduce  evidence  of  acts  and  declarations 
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until  after  they  had  fully  proved  that  the  instrument 
was  a  mortgage,  there  would  be  no  need  for  them  for 
the  case  would  be  fully  made  out  without  them.' 

"Counsel  here  attempts  the  same  thing  by  arguing  that 
until  we  prove  that  she  never  made  the  deed,  we  may 
not  introduce  her  declarations.  But  then  they  would  be 
uselesB,  for  that  is  the  point  in  dispute,  and  when  that 
is  settled,  any  further  evidence  is  superfluous."  Let  us 
see  where  the  fallacy  is. 

The  learned  counsel  in  their  argument  against  the 
reasoning  of  the  original  opinion  have,  in  evident  defer- 
ence to  the  court,  ascribed  such  reasoning  to  the  counsel 
on  the  other  side.  Their  real  position  is  that  our  reason- 
ing is  to  the  effect  that  until  the  appellees  prove  that 
Eliza  Robbins  never  made  the  deed  in  question  they  can 
not  introduce  her  declarations  concerning  it  in  evidence. 
This  plainly  indicates  that  appellees'  position  is  that 
if  they  had  proven  that  Eliza  Robbins  had  never 
made  the  deed,  her  declarations  concerning  its  nonexe- 
cution  would  be  unquestionably  admissible.  And  they 
complain  because  the  original  opinion  would  not  let  her 
declarations  in  until  such  proof  be  made. 

The  original  opinion  not  only  holds  her  declarations 
inadmissible  up  to  that  point,  but  it  in  effect  holds  that 
her  declarations  after  proof  that  she  had  never  executed 
the  deed  would  be  equally  inadmissible.  What  right 
would  appellees  have  to  introduce  the  declarations  of 
Eliza  Robbins  that  she  never  executed  the  deed  after  the 
introduction  of  proof  even  conclusive,  or  the  admission 
of  the  appellant  that  she  never  did  execute  the  deed. 
Let  it  be  conceded  that  she  did  not  execute  the  deed;  and 
by  what  authority  of  law,  and  on  what  legal  principle 
then  can  her  declarations  to  the  effect  that  she  did  not 
execute  such  deed  be  introduced  in  evidence  against  the 
appellant  who  claims  under  such  deed,  and  that  she  did 
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execute  it.  If  in  fact  she  did  not  execute  it,  her  declara- 
tions in  relation  thereto  are  nothing  more  than  mere 
hearsay  testimony,  and  not  admissible. 

Now  when  appellees  offered  her  declarations  in  evi- 
dence, tending  to  prove  the  nonexecution  of  the  deed 
against  the  appellant,  what  ground  did  they  neces- 
sarily assume,  to  take  such  declarations  out  of  the  gen- 
eral rule  excluding  hearsay  testimony? 

It  was  that  appellant  was  claiming  to  be  the  grantee 
of  Eliza  Robbins  in  the  deed,  and  as  long  as  he  stood  in 
court  making  that  claim,  having  made  proof  of  its  exe- 
cution so  as  to  authorize  its  being  put  in  evidence  under 
the  plea  of  non  eat  factum,  her  declarations  in  disparage- 
ment of  the  title  thereby  claimed  by  him  were  admissi- 
ble against  him  if  made  at  the  proper  time,  regardless  of 
the  ultimate  fact  whether  the  deed  was  or  was  not  exe- 
cuted; because  he,  by  putting  the  deed  in  evidence,  and 
claiming  under  it,  claimed  that  he  was  her  successor 
in  the  title  and  her  privy,  and  if  so  he  would  be  bound 
by  her  acts  and  declarations  affecting  the  title  made 
prior  to  the  time  he  claimed  it  came  to  him. 

It  was  because  of  this  claim  of  his  that  her  declara- 
tions were  admissible  against  him,  and  not  because  the 
deed  had  or  had  not  in  fact  been  made,  and  because  he 
was  estopped  to  deny  that  he  was  so  claiming  when  her 
declarations  were  offered  in  evidence.  All  must  readily 
admit  that  the  declarations  of  Eliza  Robbing,  who  was 
not  a  party  to  the  suit,  would  be  mere  hearsay  testimony 
and  not  admissible  for  either  party  unless  brought 
within  some  exception  to  the  general  rule.  1  Greeul. 
Ev.,  sections  99,  100. 

The  learned  counsel  say  that  the  infirmity  of  our  ar- 
gument in  the  original  opinion  against  the  admissibility 
of  those  declarations  is  that  it  assumes  that  she  parted 
with  her  title,  the  very  point  in  dispute.     But  it  is  the 
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learned  counsel  that  fall  into  error  instead  of  this  court. 
The  original  opinion  does  not  assume  that  she  parted 
with  her  title  as  a  reason  why  her  declarations  made 
after  the  date  of  the  deed  were  inadmissible,  as  appears 
from  the  foregoing. 

Suppose  we  admit  that  the  answer  of  non  est  factum 
started  the  parties  into  the  trial  with  the  presumption 
that  the  deed  was  never  executed  at  all.  We  have  al- 
ready seen  that  such  presumption  would  not  justify  the 
admission  of  her  declarations  in  disparagement  of  the 
title  thereby  purported  to  be  conveyed,  because  the  pre- 
sumption is  that  no  title  has  passed,  no  relation  of 
grantor  and  grantee  or  privity  exists  between  appellant 
and  Eliza  Robbins,  so  as  to  take  the  case  out  of  the  gen- 
eral rule  excluding  hearsay  testimony. 

It  is  only  because  the  appellant  assumed  and  claimed 
that  the  title  had  passed  by  the  deed  and  claimed  title 
under  it  and  that  the  relation  of  grantor  and  grantee 
and  consequent  privity  of  estate  were  thereby  created  be- 
tween them  that  the  slightest  right  is  created  in  the  ap- 
pellees to  put  in  evidence  the  declarations  of  Eliza  Rob- 
bins  in  disparagement  of  such  claim  of  title. 

Without  that  relation,  such  declarations  as  before  ob- 
served are  mere  hearsay  evidence,  not  falling  within  any 
of  the  exceptions  to  the  general  rule  excluding  such  mere 
hearsay  evidence.  The  successful  offer  of  such  declara- 
tions in  evidence  is  on  the  theory  that  the  party  offering 
them  says  to  the  party  against  whom  they  are  offered: 
While  I  do  not  admit  that  the  title  passed  by  the  deed 
you  have  put  in  evidence,  yet  you  say  it  has,  and  claim 
under  such  deed,  and  while  you  claim  under  such  deed 
you  assert  that  the  relation  of  grantor  and  grantee  and 
privity  of  estate,  are  thereby  created  between  you  and  the 
grantor,  you  are  bound  by  the  declarations  of  your  as- 
sumed grantor,  your  assumed  privy  in  estate,  affecting 
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the  title  you  assume  was  conveyed  thereby  and  you  are 
estopped  from  denying  the  admissibility  of  such  decla- 
rations precisely  the  same  as  if  they  were  made  by  your- 
self. 

In  1  Rice  Ev. ,  p.  424,  it  is  said:  "When  by  succession 
of  title  a  party  to  a  suit  is  so  far  in  privity  with  an- 
other that  he  could  be  affected  by  his  acts,  then  he  can 
be  affected  by  his  admissions  only  when  they  are  made 
during  the  letter's  interest  in  the  subject-matter  of  the 
suit;  for  then  only  can  he  engraft  them  upon  the  inter- 
ests so  that  they  will  follow  it  into  the  hands  of  his  suc- 
cessor. ' ' 

As  before  observed,  such  admissions  of  the  alleged 
grantor  can  only  be  put  in  evidence  against  the  alleged 
grantee  because  he  claims  to  be  such  grantee  and  succes- 
sor in  interest.  If  not  admissible  on  that  ground,  then 
they  are  not  admissible  at  all,  because  mere  heresay  evi- 
dence. 

The  law  requires  the  court  to  hold,  on  the  offer  of  such 
declarations  (without  assuming  whether  the  deed  was  or 
was  not  made  or  whether  the  grantor  had  or  had  not 
parted  with  his  title),  that  they  are  inadmissible  unless 
made  prior  to  the  alleged  conveyance.  On  the  ground 
that  if  no  conveyance  in  fact  was  ever  made,  they  are 
mere  hearsay  and  not  admissible  at  all,  and  if  such  con- 
veyance was  in  fact  made  and  the  declarations  were 
made  thereafter  they  are  inadmissible,  because  the 
grantor  can  do  no  act  or  Bay  no  word  after  he  has  parted 
with  his  title  to  injuriously  affect  it. 

Counsel  for  appellees  say:  "Thus  assuming  that  Eliia 
Robbins  had  deeded  her  land  away,  they  object  to  any 
declarations  against  the  deed.  The  same  argument  would 
shut  out  all  evidence  on  the  subject;  for  if  she  had 
deeded  her  land  away,  her  title  ia  gone  and  that  is  the 
end  of  the  matter." 
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We  have  already  shown  that  we  did  not  and  do  not 
assume  that  she  had  deeded  her  land  away,  but  that  ap- 
pellees call  to  their  aid  the  appellant's  assumption  and 
claim  that  she  had  so  deeded  her  land  away  in  order  to 
enable  them  to  put  in  evidence  her  declarations  in  dis- 
paragement of  the  title  so  claimed  to  be  conveyed.  If 
they  did  not  call  to  their  aid  such  assumption,  then  it  is 
because  they  openly  confess  that  her  declarations  were 
not  admissible.  Instead  of  counsel  being  correct  in  say- 
ing our  argument  would  shut  out  all  evidence,  the  direct 
contrary  is  true.  Moreover,  their  argument  would  re- 
sult in  admitting  in  evidence  the  declarations  of  an  al- 
leged grantor  in  every  instance  in  disparagement  of  his 
alleged  grant  after  its  alleged  execution.  Because  they 
say  that  the  rule  is  as  every  one  concedes,  that  after  the 
grantor  has  parted  with  his  title  he  may  not  disparage  it 
by  declarations  in  conflict  with  it.  But  they  say  the 
very  point  in  dispute  was  whether  Eliza  Robbing  had 
parted  with  her  title.  The  epitome  of  their  argument 
is,  that  so  long  as  that  point  was  in  dispute  her  declara- 
tions in  disparagement  of  or  in  conflict  with  the  deed 
were  admissible  in  evidence.  Necessarily,  in  all  cases 
we  can  conceive  of,  that  point  would  remain  in  dispute 
until  the  finding  of  the  court  is  announced  or  the  ver- 
dict of  the  jury  is  returDed.  That  tides  the  case  over 
the  trial  and  leaves  no  case  at  all  in  which  the  declara- 
tions of  the  alleged  grantor  in  disparagement  of  the  title 
he  is  alleged  to  have  parted  with  can  be  excluded. 
In  short,  it  abolishes  the  rule  in  toto,  that  counsel  so 
generously  admit  that  every  one  concedes  to  be  estab- 
lished, and  establishes  a  new  and  contrary  one,  namely, 
that  in  all  cases  the  declarations  of  an  alleged  grantor, 
made  after  the  date  of  bis  alleged  grant,  are  admissible 
in  evidence  against  one  claiming  under  such  deed  so 
long  as  the  party  offering  such  declarations  disputes  the 


SUPREME  COURT  OF   INDIANA, 


Robbing  v.  Spencer  et  at. 


deed.  Under  this  proposed  new  rule,  no  such  thing  as 
the  exclusion  of  such  declarations  can  ever  take  place; 
they  would  all  be  admissible  against  the  one  claiming 
under  such  grant  or  deed,  unless  the  party  offering  them 
would  kindly  rise  up  in  court  and  admit  that  the  deed 
had  in  fact  been  made  and  that  the  grantor  had  parted 
with  his  title  before  the  offered  declarations  had  been 
made.  It  must  be  confessed  that  this  would  be  a  very 
convenient  rule  to  meet  the  necessities  of  the  appellees' 
contention  in  this  case. 

But  the  misfortune  about  it  for  the  appellees  is  that 
no  court  of  last  resort  from  the  year  books  down  to  the 
present  time  ever  declared  such  a  rule  to  be  law,  but 
from  that  time  to  this  all  courts  of  last  resort  where  the 
question  has  arisen  have  declared  the  very  reverse. 

We  do  not  hold  that  declarations  of  a  life  tenant  in  pos- 
session are  inconsistent  with  such  possession  and  inadmis- 
sible, but  we  do  hold  that  no  such  question  is  presented. 

The  contention  amounts  to  this,  that  unless  the  party 
offering  such  declarations  will  kindly  admit  the  very 
point  in  dispute  against  himself,  such  declarations  are 
admissible.  And  then  what  difference  would  it  make 
whether  they  were  admitted  or  excluded?  None,  be- 
cause he  has  admitted'  his  entire  case  away.  The  time 
may  come  when  "the  wolf  also  shall  dwell  with  the 
lamb,  and  the  leopard  shall  lie  down  with  the  kid;  and 
the  calf  and  the  young  lion  and  the  fatling  together;  and 
a  little  child  shall  lead  them"  (Isaiah  xi,  6),  and  be  real 
friendly  and  sociable  with  each  other,  and  the  millenium 
may  come,  but  it  is  safe  to  say  these  things  will  not  be 
of  frequent  occurrence.  So  it  is  safe  to  assume  that  the 
party  who  offers  such  declarations  in  evidence  will  as 
rarely  be  found  admitting  his  whole  ease  away  in  order 
that  his  offered  evidence  may  be  rejected  as  that  the 
other  occurrences  mentioned  may  take  place. 
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In  short,  the  contention  if  followed  would  sweep  away 
the  settled  law  that  the  declarations  of  the  grantor  named 
in  a  deed  can  not  be  admitted  in  evidence  against  one 
claiming  under  such  deed  if  made  prior  to  the  time  of 
its  alleged  execution.  Besides,  the  question  was  vir- 
tually decided  against  appellees,  contention  when  the 
case  was  here  before  the  first  time.  Spencer  v.  Robbing, 
106  Ind.  580. 

There  is  another  exception  to  the  general  rule  exclud- 
ing mere  hearsay  evidence,  and  that  is  where  the  declara- 
tion or  statement  offered,  though  mere  hearsay,  is  a  part 
of  the  res  gestae,  1  Greenl.  Ev.,  section  108.  It  was  insisted 
that  the  declarations  of  Eliza  Robbies  in  question  were 
admissible  on  this  ground,  being  a  part  of  her  act  of 
possession,  and  therefore  a  part  of  the  res  gestae.  Counsel 
for  appellees  say:  "But  it  is  argued  by  the  court,  that 
as  her  possession  is  not' inconsistent  with  the  deed,  it  is 
immaterial.  If  she  made  the  deed  she  was  still  entitled 
to  possession;  if  she  did  not  make  the  deed  she  was 
entitled  to  it.  This  (counsel  say)  is  a  very  plausible 
fallacy.  But  its  fallacy  will  become  apparent  when  we 
reflect  that  it  assumes  the  very  fact  in  controversy." 
That  sort  of  logic  has  the  merit  of  originality  if  nothing 
else.  To  argue  that  Eliza  Robbins' possession  was  not 
a  fact  material  to  the  issue  whether  the  deed  was  made 
or  not,  because  if  she  made  the  deed  she  was  entitled  to 
possession,  and  if  she  did  not  make  it  she  was  still 
entitled  to  possession,  we  are  gravely  told,  assumes  the 
very  fact  in  controversy;  that  is,  we  are  told  with  ap- 
parent candor  that  the  act  of  conceding  that  the  fact 
may  be  either  one  of  two  ways,  is  an  assumption  that  is 
Only  one  of  the  two  ways.  It  is  needless  to  say  that  this 
Bort  of  logic  does  not  impress  us  very  favorably. 

In  the  original  opinion,  we  showed  that  this  court  had 
held  both  times  when  the  case  was  here  before  that  the 


W 

^ 

4:>... 

IttH 

■'"'":' 


606  SUPREME  COURT  OF  INDIANA, 

Stale,  ex  ret.  Board  of  Commissioner!  ol  Beaton  Co.,  v.  Boice  el  al. 

deed  reserved  a  life  estate  in  Eliza  Robbina  under  which 
she  was  entitled  to  the  exclusive  possession  during  hei 
life.  The  appellant  by  claiming  under  such  deed  admit- 
ted her  legal  right  to  possession  during  her  life,  and  that 
she  was  the  absolute  owner  in  fee  if  the  deed  in  question 
was  not  good.  So  that  the  whole  entire  controversy  was 
whether  that  deed  had  been  duly  executed.  Her  posses* ' 
sion  during  life  was  not,  therefore,  a  fact  material  to  that 
controversy.  And  we  showed,  by  abundant  authority  in 
the  original  opinion,  that  declarations  not  accompanying 
an  act  or  possession  material  to  the  controversy  are  not 
admissible  in  evidence. 

The  petition  for  a  rehearing  is  overruled. 

filed  April  9, 1895. 


No.  17,801. 

The  State,  bz  kbl.  The  Board  of  Commissioners  or 
Benton  County,  v.  Boice  et  al. 

Fees  AND  Salaries.— Act  of  1 891  .— Omission  to  Provide  Compmxatto* 
for  the  Treasurer  of  One  County. — Effect  of. — Constitutional  Law. — 
Local  Law*. — Law*  Not  of  Uniform  Operation  Throughout  the  State. — 
An  act  of  March  9, 1891  (Acts  1891,  p.  424),  attempting  to  create  a 
system  of  fees  and  salaries  tor  county  offices  and  officers,  including 
treasurers,  but  omitting  to  provide  any  compensation,  either  by 
way  of  fees  or  salary,  for  the  treasurer  of  one  county,  is  void  in  eo 
far  as  it  relates  to  the  office  of  county  treasurer,  as  being  in  contra- 
vention of  the  provisions  of  sections  22  and  23  of  article  4  of  the 
constitution,  inhibiting  local  laws  and  reqoiring  fee  and  salary  lawe 
to  be  general  and  "of  uniform  operation  throughout  the  State." 

Sauk.— Attempted  Amendment  of  Void  Law.— The  act  of  February  25, 
1S93,  attempting  to  amend  the  void  act  of  March  9, 1891,  without 
incorporating  and  carrying  the  latter  act  forward,  is  likewise  void. 

Constitutional  Laws.—  Validity  of  Act.—Besort  Can  Not  Be  Had  to 
Engrossed  BUI.— Enrolled  Bill  Conclusive.— In  passing  upon  the  va- 
lidity of  an  act  of  the  Legislature,  the  enrolled  bill,  authenticated  as 
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required  by  the  constitution,  is  conclusive  as  to  the  proper  enact- 
ment, and  resort  can  not  be  had  to  the  engrossed  bill. 

Samb.— Act  Void  in  Part.-— When  Entire  Act  Fail* —County  Treasurer. 
—  Payment  of  Feet  into  "Treasurer's  Fund." — That  part  of  the  fee 
and  salary  act  of  March  9,  1891,  which  relates  to  county  treasurers 
being  an  constitutional  in  its  principal  feature,  the  system  us  to  auch 
officers  fails  in  its  entirety,  including  the  requirement  to  pay  the 
fees  collected  into  the  "treasurer's  fund." 

Samb.  —  Treasurer's  Compensation. — Estoppel. — It  seems  that  a  county 
treasurer  who  elects  to  keep  the  fees  heretofore  collected  under  the 
act  of  1891,  as  compensation  for  his  services,  is  estopped  to  after- 
wards claim  the  payment  of  a  salary. 

From  the  Benton  Circuit  Court. 

A.  G.  Smith,  Attorney-General,  and  W.  A.  Ketcham, 
Attorney-General,  for  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  J.  B.  Black  and  E.  B. 
Pugh,  for  appellees. 

Hackney,  J. — Abram  Boice  was  elected  treasurer  of 
Benton  county  in  the  year  1892,  and,  after  assuming  the 
duties  of  that  office,  it  is  alleged,  he  received  in  fees 
collected  from  persons  for  services  performed  as  such 
officer  a  sum  of  money  which  he  withheld  from  the 
"treasurer's  fund,"  established  by  the  act  of  March  9, 
1891.     Acts  1891,  p.  424,  section  125. 

It  was  further  alleged  that  he  appropriated  said  sum 
to  his  own  use  as  a  part  of  the  compensation  of  his  of- 
fice, and  denied  the  right  of  said  county  to  assert  or 
maintain  any  interest  therein. 

The  relator  sued  upon  the  bond  of  said  treasurer  for 
the  recovery  of  said  sum  to  the  use  of  said  "treasurer's 
fund,"  and  to  the  complaint,  the  lower  court  sustained 
the  demurrer  of  the  appellees. 

In  support  of  that  ruling,  it  is  insisted  that  the  act  of 
March  9,  1891,  supra,  was  passed  in  violation  of  the  fol- 
lowing inhibitions  of  the  State  constitution:  "The  Gen- 
eral Assembly  shall  not  pass  local  or  special  laws  in  any 
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of  the  following  enumerated  cases,  that  is  to  say:  *  *  * 
(10)  Regulating  the  election  of  county  and  township 
officers,  and  their  compensation.  •  •  •  ( 13)  In 
relation  to  fees  or  salaries;  except  that  the  laws  may 
he  so  made  as  to  grade  the  compensation  of  officers  in 
proportion  to  the  population  and  the  necessary  services 
required."     (Article  4,  section  22.) 

Also,  that  "In  all  cases  enumerated  in  the  preceding 
section,  and  in  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general,  and  of 
uniform  operation  throughout  the  State."  (Article  4, 
section  23.) 

The  character,  scope  and  object  of  the  act  in  question 
were  fully  considered  by  us  in  the  recent  case  of  Sender- 
ton  v.  Stats,  ex  rel.,  137  Ind.  552,  and  it  is  unnecessary 
to  further  state  them. 

The  act  sought  to  establish  a  system  of  fees  and  sal- 
aries for  numerous  classes  of  offices  and  officers,  among 
which  was  that  of  county  treasurers.  For  that  class  of 
officers  salaries  were  provided  as  to  all  of  the  counties  of 
the  State,  omitting  Shelby  county,  as  to  which  county 
no  compensation,  by  way  of  fees  or  salary,  was  provided. 
Thus  it  is  insisted,  with  other  propositions,  that  the  act 
became  local,  and  lacked  uniformity  of  operation 
throughout  the  State  with  reference  to  the  system  of  sal- 
aries contemplated  and  adopted  by  it. 

In  State,  ex  rel.,  v.  Kroat,  140  Ind.  41,  we  held  that 
the  act  should  be  considered  as  presenting  a  system  of 
fees  apart  from  the  system  of  salaries  also  provided,  and 
we  now  add  that  either  system  must  stand  and  its  con- 
stitutional validity  be  determined  independently  of  the 
other.  The  system  of  salaries  created  and  promulgated 
by  the  act  was  manifestly  intended  to  be  general  as  to 
the  class  of  public  officials  to  which  the  appellee  Boice 
belongs,  general  in  the  sense  that  it  was  not  designed  to 
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apply  that  system  to  some  of  the  counties  of  the  State, 
and  some  other  system  or  different  rule  to  another  county 
or  other  counties.  This  is  made  to  appear  clearly  from 
those  provisions  of  the  act  which  require  that  the  re- 
ceipts of  the  office,  as  applied  to  every  county  in  the 
State,  shall  be  paid  into  the  county  treasury  and  consti- 
tute a  "treasurer's  fund"  for  the  payment  of  treasurers' 
salaries. 

It  is  utterly  inconsistent  with  any  theory  of  the  inten- 
tion of  the  Legislature  that  the  fund  should  he  created 
in  any  county  and  not  be  applied.  This  conclusion 
excludes  the  idea  that  it  could  have  been  intended  to 
place  the  treasurers  of  all  of  the  counties  of  the  State, 
excepting  Shelby  county,  upon  salaries,  and  as  to  that 
county  to  permit  the  old  fee  system  to  continue  or  to 
provide,  by  implication,  that  the  treasurer  of  that  county 
should  serve  without  compensation.  We  know,  judicially, 
that  the  population  of  the  omitted  county  and  necessary 
services  in  the  office  of  the  treasurer  thereof  entitled  it 
to  be  classified  among  the  counties  whose  treasurers  were 
given  compensation  hy  the  act,  yet  we  do  not  intimate 
that  we  could  know  or  that  we  have  authority  to  deter- 
mine, to  the  exclusion  of  the  legislative  decision,  as  to 
what  class  said  county  should  have  been  assigned  or 
what  the  compensation  should  have  been.  As  we  find 
the  question  presented,  ninety-one  of  the  counties  were 
included  in  the  salary  provisions  by  the  act  while  one 
county  was  wholly  omitted.  It  would  appear,  therefore, 
that  the  act  is  local  in  the  sense  that  it  applies  to  less 
than  the  whole  State  and  that  it  has  failed  in  its  appar- 
ent purpose  as  a  general  law,  applying  throughout  the 
State  as  to  all  counties  whose  conditions  and  wants  ren- 
der the  legislation  equally  appropriate  and  necessary. 

It  is  no  less  objectionable,  in  this  sense,  that  it  in- 
cludes so  great  a  part  of  the  State  and  omits  so  small  a 
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fraction  than  if  it  had  included  but  the  one  county  and 
had  omitted  the  ninety-one  remaining  counties.  That 
laws  regulating  the  compensation  of  county  officers  shall 
not  be  local,  is  the  command  of  the  constitution,  and  it 
is  not  our  privilege,  by  artful  construction,  to  deny  the 
command,  though  we  may  believe  that  the  law  which 
may  fail  is  wise  and  just. 

We  are  not  to  be  understood  as  deciding  that  the 
amendment  to  the  constitution,  of  March  14,  1881,  does 
not,  in  another  sense  than  that  already  considered,  per- 
mit legislation  of  a  local  character.  The  provision  as 
amended  forbids  local  or  special  laws  in  relation  to  fees 
and  salaries  "except  that  laws  may  be  so  made  as  to 
grade  the  compensation  of  officers  in  proportion  to  the 
population  and  the  necessary  services  required." 

While  it  would  appear  that  the  framers  of  this  pro- 
vision intended  that  the  varying  differences  to  be  found 
necessary  in  basing  compensation  upon  "the  population 
and  the  necessary  services"  in  the  several  counties  or 
classified  districts  of  the  State  should  not  be  objec- 
tionable as  local  or  special,  of  this  question  we  do 
not  find  it  necessary  in  the  present  case  to  express  an 
opinion.  However,  it  is  perfectly  clear  that  if  the  act  is 
not  objectionable  as  local,  it  violates  section  23,  Art.  4 
of  the  constitution,  supra.  That  section,  by  its  reference 
to  section  22  of  the  same  article,  requires  general  laws 
in  relation  to  salaries  and  in  providing  compensation 
for  county  officers,  and  that  such  laws  shall  be  "of  uni- 
form operation  throughout  the  State."  As  we  have  said, 
the  act  was  designed  to  be  general  and  it  was  essential 
that  it  should  be  general;  essential,  because  its  subject  is 
within  the  enumerated  cases  required  by  the  constitu- 
tion to  be  legislated  upon  by  general  laws;  essential,  be- 
cause the  subject  is  one  in  which  all  the  citizens  of  the 
State  have  an  interest  in  common;  essential,  because  all 
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of  the  treasurers  of  the  State,  as  a  class,  whose  offices 
are  created  and  classified  by  the  constitution,  have  an 
interest  in  common,  and  essential  because  every  county 
in  the  State,  as  a  governmental  subdivision  of  the  com- 
monwealth, possesses  conditions  common  to  those  of 
every  other  county,  and  not  only  supplies  the  same  basis 
for  a  constitutional  grading  of  compensation,  but  its  in- 
terest in  the  subject  is  common  to  the  interest  of  all. 

Whenever  a  general  law  is  necessary  it  is  the  impera- 
tive requirement  of  the  constitution  that  such  law  shall 
be  "of  uniform  operation  throughout  the  State." 

In  the  act  before  us,  uniformity  of  operation  was 
broken,  by  omitting  to  apply  its  provisions  to  one  of  a 
.  class  of  the  offices  included,  to  one  of  the  counties  form- 
ing an  essential  element  of  the  State  and  to  the  interests 
and  demands  of  a  considerable  number  of  the  common 
population  of  the  State. 

It  is  suggested  that  the  Legislature,  by  the  act  of  Feb- 
ruary 25,  1893,  affirmed  the  constitutionality  of  the  act 
of  1891  by  providing  salaries  for  the  various  officers  of 
Shelby  county,  including  the  treasurer.  If  the  legisla- 
tive construction  of  the  law  and  the  constitution  were 
conclusive,  this  case  would  have  no  place  in  tbe  courts, 
and  judicial  inquiry  and  interpretation  would  be  denied. 
This  conclusion,  however,  is  at  such  variance  from  the 
well  established  rule  which  confines  questions  of  inter- 
pretation to  the  courts,  where  legislative  discretion  is 
not  involved,  that  we  pass  the  suggestion  without  fuller 
consideration.  If,  by  the  suggestion,  counsel  desired  to 
direct  attention  to  the  act  of  1893  as  supplying  the  omis- 
sion in  the  act  of  1891,  it  is  but  necessary  to  intimate 
that  the  act  of  1893,  standing  alone,  is  subject  to  every 
possible  objection  we  have  found  to  the  act  of  1891.  It 
is  local  and  special  both  in  its  form  and  in  its  operation, 
while,  as  we  have  said,  the  constitution  imperatively 
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commands  that  the  subject  shall  receive  general  legisla- 
tion of  uniform  operation. 

It  is  not  possible  for  one  void  act  to  render  valid  an- 
other void  act.  At  least,  without  incorporating  and 
carrying  forward  the  act  which  has  failed  of  its  purpose. 
The  amendatory  act  of  1893  had  no  greater  force  or  ef- 
fect than  the  amendment  of  a  repealed  statute.  It  sim- 
ply amended  a  void  act,  an  act  which,  in  legal  contem- 
plation, had  no  existence  whatever. 

Counsel  seek  to  impress  us  with  the  argument  that 
"If  this  judgment  is  affirmed,  then  very  important  parts 
of  the  fee  and  salary  law  of  1891  will  be  overturned,  and 
the  fruition  of  years  of  struggle  between  the  officehold- 
ing  class,  and  the  electorate  of  the  State  be  swept  away." 

There  is  no  doubt  that  this  result  should  be  regretted, 
but  not  more  sincerely  than  the  disobedience  of  the 
sacred  commands  of  the  constitution,  or  that  the  judiciary 
should  be  swerved  from  its  solemn  duty  by  a  popular 
clamor,  and  it  would,  if  possible,  be  more  regrettable 
that  the  will  of  the  people  could  not  find  expression 
through  their  chosen  representatives.  We  feel  that  that 
condition  does  not  exist  in  this  State  which  can  reason- 
ably warrant  any  of  these  fears. 

The  judgment  of  the  circuit  court  that  the  act  in  ques- 
tion, as  to  county  treasurers,  was  unconstitutional,  was 
clearly  right  and  is  affirmed. 

Filed  Nov.  27, 1894. 

On  Petition  for  a  Rehbabing. 

Hackney,  J.— The  attorney-general's  able  brief  in  sup- 
port of  the  appellant's  petition  for  a  rehearing  has  beec 
devoted  chiefly  to  the  proposition  that  this  court  should 
uphold  the  fee  and  salary  law  of  1891  by  resort  to  the 
engrossed  bill  to  supply  the  omission  of  a  salary  for  the 
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treasurer  of  Shelby  county.  It  is  expressly  conceded 
by  him  that  upon  a  consideration  alone  of  the  enrolled 
act  the  law  is  not  valid  for  the  reasons  stated  in  the 
original  opinion.  It  is  conceded  also,  that  under  the 
decisions  of  this  and  many  other  courts,  there  is  no  re- 
sort to  the  engrossed  bill  for  the  purpose  of  disclosing 
any  discrepancy  or  irregularity  which  would  affect  the 
validity  of  an  act.  But,  it  is  urged  with  much  force 
and  ability,  that  such  resort  may  be  had  to  support  and 
guard  from  attack  an  act  of  the  Legislature.  As  early  as 
the  case  of  Evans  v.  Brown,  30  Ind.  514,  the  correct 
rule,  and  the  reason  therefor,  have  been  fully  determined, 
and  have  since  been  approved  so  frequently  as,  in  our 
opinion,  to  preclude  reasonable  doubt  of  their  correct- 
ness. Bender  v.  State,  53  Ind.  254;  Edgar  v.  Board,  etc., 
70  Ind.  331;  Board,  etc.,  v.  Burford,  93  Ind.  383;  Stout 
v.  Board,  etc.,  107  Ind.  343;  State,  ex  rel.,  v.  Denny,  118 
Ind.  449. 

In  the  case  first  cited,  the  holding  which  has  been 
approved  in  those  last  cited,  it  was  held  that  the  authen- 
tication of  the  presiding  officers  of  the  Legislature  to  the 
enrolled  act  was  conclusive  evidence  of  the  proper  en- 
actment of  the  law,  and  that  the  courts  and  the  public 
could  not  look  elsewhere  in  denial  of  that  authentica- 
tion. The  necessity  for  a  definite  rule  was  made  mani- 
fest by  the  requirement  that  the  courts  and  the  people 
were  held  to  know  the  law,  and  that  if  this  knowledge 
should  be  made  to  depend  upon  the  varying  impressions 
and  decisions  necessarily  arising  from  a  resort  to  contra- 
dictory records,  and  with  equal  propriety  to  the  hastily 
prepared  journals  or  the  treacherous  memory  of  a  mem- 
ber, the  requirement  would  involve  endless  confusion 
and  hardship.  It  was  held  that  to  avoid  Buch  confusion 
and  to  establish  a  definite  rule,  the  framers  of  the  con- 
Vol.  140—33 
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stitution  required  the  signatures  of  the  presiding  officers 
to  the  enrolled  act. 

The  learned  judge  who  wrote  that  opinion  said: 
"Courts  should  be  very  careful  not  to  invade  the  author- 
ity of  the  Legislature.  Nor  should  anxiety  to  maintain 
the  constitution,  laudable  as  that  must  ever  be  esteemed, 
lessen  their  caution  in  that  particular;  for  if  they  over- 
step the  authority  which  belongs  to  them,  and  assume 
that  which  pertains  to  the  Legislature,  they  violate  the 
very  constitution  which  they  thereby  seek  to  preserve 
and  maintain." 

If  the  object  of  the  constitutional  requirement,  that 
the  presiding  officers  should  sign  the  bill  passed,  was  to 
give  the  authenticity  necessary  to  a  definite  rule,  then  the 
same  reason  must  exist  for  refusing  to  go  behind  the  en- 
rolled act  for  the  purpose  of  supporting  it  as  for  its  de- 
struction. In  either  event,  to  go  back  of  the  constitu- 
tional authentication  would  be  unauthorized. 

Of  course  we  do  not  venture  an  opinion  as  to  the  power 
of  the  courts  to  consider  any  act  or  circumstance  follow- 
ing the  regular  signing  of  the  bill  as  passed,  which  act 
or  circumstance  may  be  claimed  to  have  despoiled  the 
bill  as  passed  and  signed.  The  spoliation  of  an  act,  the 
act  not  being  complete  until  signed,  would  raise  a  very 
different  question  from  that  here  presented.  Here  there 
is  nothing  of  which  the  court  can  take  judicial  cogni- 
zance that  there  was  such  a  spoliation. 

We  did  not  consider  this  question  on  the  original 
hearing,  for  the  reason  that  counsel,  then  representing 
the  appellant,  expressly  waived  the  question.  They  said: 
"The  enrolled  bill,  as  signed  by  the  speaker  of  the  House 
of  Representatives,  the  president  of  the  Senate,  and  ap- 
proved by  the  Governor  of  the  State,  is  conclusive  evi- 
dence of  what  was  enacted  by  the  Legislature.  This  is 
not  only  the  doctrine  of  our  own  court,  but  also  that  of 
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the  United  States,  where  an  entire  and  very  important 
section  was  left  out  of  the  enrolled  tariff  bill,  though  em- 
braced in  the  engrossed  bill.  Field  v.  Clark,  143  U.  S. 
649,"  and  citing  the  cases  to  which  we  have  already 
made  reference. 

The  complication  existing  in  the  pending  settlements 
of  certain  county  treasurers  with  the  auditor  of  State, 
and  possible  embarrassment  of  such  settlements  in  the 
future,  induce  us  to  state  more  fully  our  position  in  the 
original  opinion  as  to  the  power  of  the  appellee  to  retain 
the  fees  collected  in  the  course  of  his  term  of  office  and 
for  which  the  appellant  sued. 

The  allegation  of  the  complaint  was  that  such  fees 
were  "taxed,  collected  and  received  by  him  as  such 
treasurer  prior  to  the  first  Monday  of  December,  1893, 
and  during  the  quarter  ending  that  day."  While  im- 
pressed with  the  improbability  that  $417.87  could  have 
been  collected  in  the  fees  of  the  office  for  the  period  men- 
tioned, if  taxed  under  the  act  of  1891,  we  nevertheless 
felt  constrained  to  hold  that  such  was  the  effect  of  the 
above  quoted  allegation.  Of  course  if  they  had  been 
collected  from  a  taxation  thereof,  under  the  act  of  1879, 
they  were  not  legitimate,  and  we  could  not  hold  that 
they  belonged  to  the  county  unless  they  were  withheld 
by  him  from  the  taxes  collected  for  the  county.  Treat- 
ing the  fees  sued  for  as  having  been  taxed  pursuant  to 
the  act  of  1891,  they  would  have  belonged  to  the  "treas- 
urer's fund"  but  for  the  invalidity  of  the  act.  As  to 
clerks,  sheriffs,  auditors  and  recorders  the  provisions  of 
the'  act  relating  to  their  offices  severally,  expressly  deny 
the  ownership  of  the  fees  by  the  officers,  and  declare 
such  ownership  to  be  in  the  counties. 

No  similar  provision  is  made  as  to  treasurers.  If  there 
had  been,  we  would  have  doubts  of  the  correctness  of  the 
original  opinion.     While  it  is  provided  by  section  125 
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(Acts  1891,  p.  450),  that  the  treasurer  and  other  officers 
named  shall  pay  the  fees  collected  by  them  into  the  treas- 
ury, those  collected  by  him  to  constitute  a  "treasurer's 
fund,"  it  is  not  provided,  as  in  the  case  of  the  clerks, 
sheriffs  and  recorders,  that  the  payment  of  his  salary 
shall  in  any  manner  depend  upon  the  amount  received 
and  paid  into  said  fund  by  him.  See  section  127,  Acts 
1891,  p.  451. 

The  salary  of  the  treasurer  was  payable  from  any 
moneys  in  the  treasury  not  otherwise  appropriated  (sec- 
tion 127),  though  we  have  no  doubt  it  was  contemplated 
that  the  sums,  so  directed  to  be  by  him  paid  into  the 
county  treasury,  were  to  be  considered  as  a  part  of  the 
sum  payable  upon  his  compensation,  otherwise  the  fund 
would  have  accumulated  to  no  purpose.  Bearing  in 
mind  that  the  fees  were  not,  as  in  other  cases,  the  prop- 
erty of  the  county,  they  stood,  upon  the  legislative  theory 
of  the  act,  as  a  credit  upon  the  officer's  salary. 

The  holdings  of  this  court,  in  Henderson  v.  State, 
ex  rel.,  137  Ind.  552,  and  State,  ex  rel.,  v.  Krott,  140 
Ind.  41,  were  that  the  act  in  question  included  a  com- 
plete system  of  fees  as  between  the  office  and  the  pub- 
lic; that  the  salary  provisions  of  the  act  should  be  con- 
sidered in  their  application  to  the  various  classes  of  of- 
ficers severally;  that  in  either  respect,  considered  apart 
from  the  other  features  of  the  law,  the  provisions  could 
be  considered  and  upheld  or  defeated  without  affecting 
other  elements  of  the  law,  and  that  the  repealing  clause 
of  the  act  was  not  defeated  by  the  partial  invalidity  of 
the  act. 

Applying  these  holdings  to  the  present  case  we  find 
that  we  may  consider  the  treasurer's  salary  features  of 
the  law  as  if  they  stood  apart  from  all  other  provisions. 
So  considering  it,  we  have  no  doubt  of  the  design  to 
make  a  system  of  treasurer's  salaries  complete  in  all  of 
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its  parts;  that  it  was  not  intended  to  require  such  offi- 
cers to  aerve  without  compensation;  that  the  principal 
compensation  of  treasurers  was  not  to  be  realized  in  fees 
but  was  to  be  paid  from  county  funds,  since  the  fees  pro- 
vided by  the  act  were  necessarily  small;  that  the  require- 
ment that  the  fees  should  be  credited  to  the  fund  was  an 
essential  part  of  the  entire  system,  and  it  could  not  have 
been  contemplated  that  all  other  features  of  the  system 
could  fail  and  that  feature  remain  in  force.  Therefore, 
having  found  that  the  principal  features  of  the  treasurer's 
salary  system  were  unconstitutional,  necessarily  that  sys- 
tem, in  its  entirety,  failed  and  with  it  the  requirement 
that  he  should  pay  the  fees  collected  by  him  into  the 
"treasurer's  fund." 

By  section  135  of  the  act,  it  is  provided  that  he  shall 
not  receive  both  fees  and  salary.  If,  therefore,  he 
chooses  to  keep  the  fees  he  is  probably  estopped  to  claim 
hereafter  the  payment  of  a  salary,  and,  since  the  law  of 
1879  is  repealed,  we  can  not  hold  that  fees  may  be  col- 
lected or  held  as  compensation  under  that  law. 

The  inquiry  may  arise  as  to  the  source  of  compensa- 
tion for  the  treasurer  who  may  have  paid  into  the  "treas- 
urer's fund"  the  fees  collected  by  him,  but  of  this  ques- 
tion we  venture  to  offer  no  opinion,  but  we  may  sug- 
gest, that  if  the  county  board  does  not  make  the  payment 
the  only  remedy  is  probably  with  the  Legislature. 

The  petition  for  a  rehearing  is  overruled. 

Filed  April  11, 1896. 
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No.  17,101. 
Thomas  v.  Hoosieb  Stone  Company. 

Dekubuk  TO  Evidktcr.— Admits  Facts  and  Conclmiona  Drawn  There- 
from.—A  demurrer  to  the  evidence  admits  all  the  facts  of  which 
there  is  any  evidence  and  all  the  conclusions  which  can  fairly  and 
logically  be  drawn  from  such  facte. 

Same. — Duty  of  Court  to  Drain  Inference. — In  passing  upon  a  demurrer 
to  evidence  the  court  should  consider  not  only  the  evidence  em- 
bodied in  the  demurrer,  but  also  all  such  fair  end  reasonable  in- 
ferences as  the  triers  of  the  facts  might  have  lawfully  drawn  from 
the  evidence. 

Negligence. — Plaintiff  Free  From  Contributory  Negligence. — It  is  as 
much  a  part  of  the  plaintiff's  cause  of  action  to  show  affirmatively 
that  be  was  free  from  fault  or  negligence  as  to  show  that  the  de- 
fendant was  guilty  of  negligence. 

Same. — Employe  Aeeumee  Ordinary  llisks. —  Work  Outride  of  Employ' 
meat. — An  employe,  by  his  contract  of  employment,  impliedly 
agrees  to  ran  all  the  ordinary  and  usual  risks  of  danger  to  himself 
incident  to  and  connected  with  the  service  in  which  he  agrees  to 
engage,  although  the  duties  of  the  service  may  be  necessarily  hazard- 
ous, but  this  rule  does  not  apply  where  his  master  orders  him  to 
perform  a  service  outside  of  the  scope  of  his  employment. 

Prom  the  Orange  Circuit  Court. 
C.  C.  Matson  and  /.  Giles,  for  appellant. 
W.  S.  H.  Miller,  F.  Winter  and  /.  B.  Elam,  for  ap- 
pellee. 

MoCabe,  C.  J. — The  appellant  sued  the  appellee  in 
the  Lawrence  Circuit  Court  to  recover  damages  on  ac- 
count of  certain  personal  injuries  alleged  to  have  been 
sustained  by  him  through  the  alleged  negligence  of  the 
appellee.  The  venue  was  changed  to  the  Orange  Circuit 
Court,  where  a  trial  of  the  issues  formed  on  the  com- 
plaint was  begun  before  a  jury. 

At  the  close  of  the  appellant's  evidence  the  appellee 
demurred  thereto,  in  which  the  appellant  joined,  and  by 
agreement  the  jury  was  discharged,  with   the    further 
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agreement  that  the  court  should  assess  the  damages  in 
case  the  demurrer  should  be  overruled.  The  court  sus- 
tained the  demurrer  and  rendered  judgment  thereon  that 
the  plaintiff  take  nothing  by  his  suit. 

The  only  error  alleged  is  the  action  of  the  circuit  court 
in  sustaining  the  demurrer  to  the  evidence. 
The  substance  of  the  evidence  is  as  follows: 
The  appellant  testified  on  his  own  behalf  that  he  lived 
in  Lawrence  county,  about  a  quarter  of  a  mile  from  the 
Hoosier  Stone  Company's  quarry;  had  lived  in  Lawrence 
county  about  fifteen  years,  and  that  his  occupation  for 
twenty-three  years  had  been  working  in  stone  quarries; 
had  worked  about  three  years  for  the  Hoosier  Stone  Com- 
pany, commencing  in  June  three  years  prior  to  the  trial; 
that  he  quit  work  for  the  defendant  on  the  day  he  got 
hurt,  November  28,  1891;  that  he  was  hired  to  scabble, 
which  is  chipping  a  stone  to  a  certain  size  with  scabbling 
picks.  The  stone  is  lined  and  is  chipped  off  with  scab- 
bling picks  down  to  the  line;  had  before  that  been  lin- 
ing some.  The  only  duty  I  had  besides  scabbling  was 
to  help  turn  the  cute  that  had  been  cut  by  the  channeler. 
The  channeler  is  a  machine  that  cuts  the  stone  from  the 
ledge  in  blocks  sometimes  five  or  six  feet  deep  and  some- 
times deeper,  and  after  it  is  cut  it  requires  a  great  deal 
of  power  to  turn  the  cuts  over  so  they  can  be  taken  out, 
and  after  they  are  taken  out  the  channeler  has  to  be 
turned.  Nearly  all  the  men  working  in  the  quarry  are 
sometimes  called  to  help  turn  the  cuts.  On  the  28th  day 
of  November  last  I  was  ordered  by  the  ledge  foreman  to 
go  over  to  what  we  called  the  hole  and  take  some  pipe 
down  to  the  blacksmith  shop.  Alonzo  Maddox  was  the 
foreman  and  my  immediate  superior.  I  obeyed  his  di- 
rections. The  stone  has  been  taken  out  about  18  feet 
deep  on  one  side  and  on  the  other  deeper.  There  is  only 
one  way  made  or  provided  to  go  from  the  bottom  of  the 
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quarry  to  the  top  of  the  ledge.  It  is  a  rough  path  from 
four  to  sixteen  inches  wide  in  some  places,  and  others 
two  to  four  feet  wide.  One  side  was  perpendicular  and 
the  other  side  slanting  off  into  the  hole  where  the  stone 
had  been  taken  out.  A  part  of  this  way  was  straight 
and  a  part  wasn't.  There  was  a  certain  place  I  had  to 
make  a  kind  of  an  angular  turn. 

On  November  28,  1891,  I  was  ordered  to  go  from  the 
scabbling  yard  down  to  this  hole,  by  the  foreman,  Alonzo 
Maddux,  and  get  some  pipe  and  take  it  to  the  blacksmith 
shop.  Another  man,  David  Burke,  was  sent  with  me.  I 
picked  up  the  first  piece  I  came  to;  it  was  in  two  pieces 
that  had  been  screwed  together.  It  was  a  little  crooked, 
and  I  picked  it  up  and  started  off  with  it  up  this  path- 
way, the  only  way  I  knew  of  getting  from  there  to  the 
blacksmith  shop,  where  I  was  to  take  the  pipe,  and  when  I 
went  to  make  this  turn  there  in  the  path  I  had  to  step 
around  a  stone  that  was  right  above  this  hole  and  about 
four  feet  from  the  ledge,  and  as  I  went  to  step  around 
the  stone  there  was  a  kind  of  a  perpendicular  place,  and 
as  I  stepped  around  there  the  pipe  struck  the  stone  above 
and  I  fell  and  got  my  injuries. 

The  pathway  where  I  fell  from  wasn't  level,  and 
wasn't  over  12  or  14  inches  wide;  it  wasn't  over  a  foot 
wide  where  I  made  the  turn.  There  was  a  rock  above 
me,  and  I  had  to  go  to  the  right  of  it,  or  climb  over  it; 
I  couldn't  have  gone  around  it  on  the  left  side.  In 
making  the  turn  I  fell  14  or  16  feet  a  perpendicular  de- 
scent into  the  hole,  between  some  rocks.  Have  very  lit- 
tle recollection  about  their  getting  me  out;  the  foreman, 
Maddox,  held  me  while  they  lifted  us  out  with  the  der- 
rick; the  derrick  is  used  for  handling  heavy  atone  and 
machinery  and  anything  that  is  heavy.  I  had  never 
been  called  on  before  to  do  such  work  as  carrying  pipes 
or  any  heavy  material  up  that  path  before.     I  had  helped 
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two  or  three  times  to  carry  boxes  of  tools  up  that  path; 
the  boxes  had  the  wedges  and  tools  in  them,  were  about 
8x20  inches.     That  was  two  or  three  years  ago. 

There  was  no  warning  given  by  Mr.  Maddox  or  any 
one  else  about  carrying  pipes  or  anything  else  up  this 
path.  It  had  been  raining,  and  was  slippery,  and  I  had 
to  do  the  best  I  could.  The  path  was  generally  used  by 
the  men  going  down  to  the  mill,  and  the  side  channeler 
men  carried  their  drills  up  and  down  there  occasionally. 
1  couldn't  say  that  Mr.  Maddox  hired  anybody.  I  know 
he  had  authority  to  do  this  much.  If  he  didn't  discharge 
men  he  sent  them  to  the  superintendent,  and  whoever 
he  sent  never  came  hack  again  in  the  quarry.  I  know  of 
his  sending  men  to  the  office  and  they  never  came  back 
to  the  quarry  again  to  work.  I  never  had  any  experi- 
ence in  handling  pipes  of  any  kind.  It  was  not  my 
business  to  handle  pipes.  I  don't  know  whose  business 
it  was  to  do  that  kind  of  work  in  the  quarry  unless  it 
was  the  men  that  had  charge  of  the  machinery.  I  think 
the  pipe  I  carried  was  20  to  23  feet  long.  It  was  what 
they  called  an  inch  pipe,  and  suppose  it  would  weigh  35 
or  40  pounds.  I  had  got  35  or  40  feet  up  the  path  when 
I  fell,  and  the  path  was  80  or  90  feet  long.  I  was  hurt 
in  my  ankle,  foot,  and  back,  by  the  fall.  It  laid  me  up 
about  five  months;  was  confined  to  my  bed  about  two 
months  before  I  got  up.  It  was  four  or  five  months  be- 
fore I  could  leave  the  house.  I  am  not  able  to  work 
any;  can  not  bear  my  weight  on  it  now. 

I  got  injured  in  the  back,  in  the  small  of  the  back  and 
the  region  of  the  shoulder  blade,  and  it  injured  my  back 
considerable.  My  back  is  in  such  a  condition  that  if  I 
exercise  any  I  get  out  of  wind  and  tire  down,  which 
makes  me  unable  to  do  anything.  I  suffer  pain  consid- 
erable in  the  foot  now.  My  physicians  were  Doctor 
Short  and  Doctor  Fr  eland .     Doctor  Short  waited  on  me 
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mostly.  Do  not  know  what  his  bill  is,  nor  that  of  Doe- 
tor  Froland.  Have  never  done  any  work  since  I  was 
hurt.  Have  never  been  able  since  to  do  any  kind  of 
manual  labor.     I  am  nervous. 

On  cross-examination  he  said  that  he  had  worked  in 
Salem  quarries  at  drilling  and  scabbling,  and  on  the 
ledge.  Did  not  work  on  a  derrick  there.  Might  have 
attached  the  dogs  to  the  stones  there  but  have  no  recol- 
lection of  it.  Worked  four  or  five  years  at  Salem  quar- 
ries and  about  15  years  in  Lawrence  county.  Have 
worked  about  three  years  in  the  Hoosier  stone  quarry.  I 
suppose  they  have  had  in  Lawrence  county  channelers, 
derricks  and  steam  engines  for  eight  years  before  this 
accident.  These  steam  engines  are  supplied  with  water 
through  pipes.  They  are  put  on  the  outside  line  of  the 
quarry  in  sight  of  the  men  who  work  in  the  quarry.  I 
had  seen  these  pipes,  or  pipes  like  them.  The  pipe  I 
carried  was  in  two  pieces  joined  together  and  crooked. 
I  discovered  as  soon  as  I  picked  it  up  that  it  was  crooked 
and  bent.  No  one  told  me  to  pick  up  that  particular 
piece.  Picked  it  up  of  my  own  motion.  Was  pretty  tol- 
erably heavy;  was  bent  and  wabbled  on  my  shoulder 
as  I  walked.  I  discovered  that  soon  after  I  picked  it  up. 
Had  carried  it  forty  or  fifty  feet  when  I  discovered  it 
wabbled.  It  was  wabbling  all  that  time.  Couldn't  walk 
steadily  with  it.  Discovered  that  soon  after  I  got  it  on 
my  shoulder.  It  was  just  ten  minutes  before  dinner 
time,  and  there  was  nothing  to  prevent  me  from  seeing 
the  whole  quarry.  Had  been  over  the  path  frequently, 
and  knew  the  pathway.  Had  been  over  it  the  day  be- 
fore. I  was  sent  down  over  this  pathway  to  get  the  pipe 
and  was  in  the  quarry  when  the  orders  were  given.  In 
order  to  get  where  the  pipe  was  I  had  to  go  over  this 
pathway.  Noticed  that  it  had  been  raining  and  was 
Blippery  as  I  went  down  to  get  the  pipe.    Had  been  over 
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that  path  with  boxes  on  my  shoulders — boxes  they  had 
there  in  the  quarry  to  keep  the  wedges  and  tools  in, 
about  20  inches  long  and  10  inches  wide.  Don't  sup- 
pose I  carried  such  boxes  more  than  two  or  three  times. 
Sometimes  I  would  be  sent  to  help  split  a  stone  or  two. 
That  was  when  they  sent  me  with  the  boxes.  Sometimes 
for  an  hour  or  two  I  would  help  break.  I  mean  we  break 
the  atone  by  placing  the  wedges  in  the  cracks  of  a  stone, 
or  the  holes  that  were  drilled  in  the  stone,  and  break  the 
stone.  Couldn't  say  how  often  I  did  that.  That  is  all 
I  remember  of  doing  now.  That  is  all  I  ever  did  except 
to  carry  this  pipe.  During  the  time  I  was  there  that 
was  all  the  kind  of  work  I  ever  did  in  that  quarry. 
When  a  job  of  scabbling  was  finished,  and  when  there 
was  other  work  around  there  in  the  quarry,  I  and  others 
did  not  join  right  in  and  help  do  the  work.  In  addition 
to  scabbling  and  carrying  the  boxes  and  splitting  stone, 
sometimes  I  helped  turn  cuts — that  is  turning  the  stone 
that  is  three  or  four  feet  thick  and  ten  or  twelve  feet 
long,  and  the  men  that  work  in  that  business  get  every- 
thing ready  to  turn  the  cuts,  and  the  ledge  boss  some- 
times calls  nearly  all  the  men  working  in  the  quarry  to 
help.  Can't  tell  how  frequently  I  helped,  but  know  I 
did  whenever  he  asked  me.  When  I  was  lining  a  stone, 
I  was  often  called  to  help  them  turn  the  cuts.  No  one 
told  me  to  take  the  pathway  I  took  to  carry  up  the  pipe. 
The  pathway  was  not  over  15  or  16  inches  broad  where 
I  fell.  It  was  the  beaten  down  place.  There  is  abroad 
place  there  but  I  had  to  make  that  step  there  so  that  I 
could  get  around.  Mr.  Joe  Evans  was  the  superintend- 
ent. I  don't  know  what  Mr.  Evans'  duties  were  com- 
pared  with  Mr.  Maddox.  The  whole  quarry  was  under 
Mr.  Evans'  supervision.  Alonzo  Maddox  is  simply  a 
ledge  boss  there.  We  had  but  the  one  ledge  boss  in  that 
quarry,  and  that  was  Mr.  Maddox;  and  the  other  man. 


524  SUPREME  COURT  OF  INDIANA, 

Thomas  v.  Hoosier  Stone  Company. 

Mr.  Evans,  was  the  general  superintendent.  Mr.  Joe 
Evans  paid  me  for  my  services  while  there,  and  some- 
times Mr.  Malottpaid  me.  Being  asked,  did  Mr.  Mad- 
dox  ever  pay  you?  answered,  yes  sir;  but  I  think  the 
money  came  out  of  the  hands  of  Mr.  Evans.  Mr.  Thorn- 
ton hired  me.  I  never  quit  work  there  until  Mr.  Mad* 
dox  came  and  told  me  that  he  would  have  to  lay  me  off 
for  a  while.     Mr.  Evans  told  me  to  come  back. 

On  re-examination  in  chief  he  said:  This  pathway 
changed  sometimes,  by  reason  that  it  came  upon  the 
ledge  where  they  were  at  work,  and  when  a  cut  was 
made  by  the  channeler  it  would  take  some  of  the  path. 
I  saw  that  done.  There  had  been  considerable  change 
made  in  the  path  in  the  last  week  before  I  got  hurt.  I 
knew  the  condition  of  the  path  as  I  walked  down  it 
after  the  pipe.  Another  witness,  David  Burke,  testified 
on  behalf  of  appellant  to  substantially  the  same  facts, 
and  in  addition  thereto  that  he  was  engaged  in  the  same 
service  with  appellant,  and  that  he  carried  up  said  path 
four  pieces  of  pipe  of  the  same  size  but  different  lengths, 
from  six  to  twelve  feet  long.  All  the  rest  of  the  evidence 
was  expert  testimony  of  the  attending  physician  as  to 
the  nature  and  extent  of  appellant's  injuries. 

The  theory  of  the  complaint  is  that  appellant  had  been 
employed  for  the  sole  and  only  service  of  scabbling 
stone  and  helping  to  turn  the  cuts  in  the  quarry  and  for 
no  other  service  whatever  in  said  quarry,  at  a  stipulated 
price  per  day,  and  that  Maddox,  the  foreman,  was 
clothed  with  the  authority  to  hire  and  discharge  any  or 
all  of  the  employes  in  the  quarry  and  that  he  represented 
the  common  master  in  authority  to  command  and  direct 
in  what  they  should  do  in  the  common  service,  and  that 
in  that  capacity  he  directed  and  commanded  the  appel- 
lant to  perform  the  work  of  carrying  the  pipe  up  the 
narrow  path,  which  was  dangerous  and  more  hazardous 
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than  the  service  for  the  performance  of  which  he  had 
bound  himself  by  his  contract,  and  that  in  his  attempt 
to  obey  such  command  and  while  exercising  due  care 
and  caution  he  fell  and  was  thereby  injured. 

It  is  settled  law  that  an  employe,  by  his  contract  of 
employment,  impliedly  agrees  to  run  all  the  ordinary 
and  usual  risks  of  danger  to  himself  incident  to  and 
connected  with  the  service  in  which  he  agrees  to  engage, 
and  this  is  true  though  the  duties  of  the  service  may 
necessarily  be  hazardous.  Vincennes  Water  Supply  Co. 
v.  White,  124  Ind.  376;  Brazil,  etc.,  Co.  v.  Booklet,  129 
Ind.  327;  Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  114 
Ind.  20;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  106  Ind. 
151. 

A  different  rule  prevails  where  the  master  orders  him 
to  perform  a  service  outside  of  the  scope  of  his  employ- 
ment, especially  if  it  be  of  a  more  hazardous  character. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  supra;  Cincinnati, 
etc.,  R.  R.  Co.  v.  Madden,  134  Ind.  462. 

The  first  question  that  arises  on  the  demurrer  to  the 
evidence  is  whether  the  service  the  appellant  was  or- 
dered to  perform  was  outside  of  the  scope  of  his  em- 
ployment. The  evidence  fails  to  establish  what  the 
contract  of  employment  was,  or  what  the  nature  of  the 
duties  or  the  services  imposed  by  it  on  the  appellant 
were.  It  is  true  it  shows  that  he  served  the  appellee  in 
the  performance  of  several  kinds  of  work.  And  it  is 
contended  by  the  appellant  that  any  fact  the  jury  might 
have  reasonably  and  logically  inferred  from  the  evidence 
must  be  regarded  as  established.  A  demurrer  to  evidence 
admits  all  facts  of  which  there  is  any  evidence,  and  all 
conclusions  which  can  be  fairly  and  logically  drawn 
from  such  facts.  Trimble  v.  Pollock,  Admr.,  77  Ind. 
576;  Lindley  v.  Kelley,  42  Ind.  294;  Strough  v.  Gear,  48 
Ind.    100;  Newhouse  v.    Clark,   60   Ind.    172;  Fouch  v. 
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Wilson,  60  Ind.  64;  Baker  v.  Baker,  69  Ind.  399;  Ohio, 
etc.,  R.  W.  Go.  v.  Collarn,  73  Ind.  261. 

Id  other  words,  in  passing  upon  a  demurrer  to  evi- 
dence, the  court  should  consider  not  only  the  evidence 
which  is  embodied  in  the  demurrer,  but  also,  all  such 
fair  and  reasonable  inferences  as  the  triers  of  the  facts 
might  have  lawfully  drawn  from  the  evidence.  It  is  in- 
sisted by  the  learned  counsel  for  the  appellant,  substan- 
tially, that  as  the  evidence  shows  that  appellant  worked 
at  scabbling  stone  and  helping  to  turn  the  cuts,  it 
may  fairly  and  reasonably  have  been  inferred  by  the 
jury,  that  his  contract  of  employment  was  for,  and  em- 
braced that  work  alone,  and  none  other.  Conceding, 
without  deciding,  that  such  an  inference  might  have 
been  drawn  had  the  evidence  ahown  that  he  had  always 
performed  that  kind  of  work  and  no  other  while  he  was 
in  the  appellee's  service,  yet  the  evidence  does  not  make 
that  kind  of  a  case.  If  the  jury  might  have  inferred 
from  the  fact  that  he  performed  the  work  of  scabbling  or 
chipping  off  stone  down  to  a  given  line,  that  such  work 
was  embraced  in  his  contract,  by  the  same  rule  they  would 
also  be  authorized  to  infer  that  other  work  done  by  him 
in  the  quarry  was  embraced  in  his  contract  of  hiring. 
The  evidence  shows  that  he  did  some  lining  of  the  stone 
after  they  were  cut  from  the  quarry  by  the  channelers; 
that  he  did  some  splitting  of  stone  and  carrying  tools  in 
boieB  up  and  down  the  path  in  question. 

The  same  rule  of  inference  that  would  authorize  the 
jury  to  infer  that  he  was  hired  to  scabble  stone  because 
he  worked  at  it,  would  also  authorize  them  to  infer  that 
he  was  employed  to  split  stone,  to  line  stone,  to  carry  tools 
in  boxes,  pipes,  and  other  things  when  necessary,  up  and 
down  the  narrow  path  in  question.  If  one  of  these  in- 
ferences may  be  fairly  and  logically  drawn  by  the  jury 
from  this  evidence,  so  may  the  other.     That  being  true, 
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we  have  a  case  where  the  injury  complained  of  was  the 
result  of  one  of  the  dangers  incident  to  the  business  in 
which  he  was  employed  to  engage,  and  the  risk  of  which 
he  impliedly  agreed  to  take  upon  himself. 

There  is  another  reason  why  the  demurrer  to  the  evi- 
dence was  properly  sustained.  It  was  as  much  a  part 
of  his  cause  of  action  to  show  affirmatively,  as  he  had 
alleged,  that  he  was  free  from  fault  or  negligence  as  to 
show  that  the  appellee  was  guilty  of  negligence.  Penn- 
sylvania Co.  v.  Meyers,  Admx.,  136  Ind.  242. 

It  was  not  enough  to  show  that  the  appellee  was  guilty 
of  negligence.  He  must  show  also  the  absence  of  negli- 
gence on  his  part.  The  evidence  does  not  authorize  the 
inference  that  the  path  was  unsafe  for  the  purposes  for 
which  it  was  used  generally.  But  common  sense  would 
readily  suggest  to  any  one  that  more  care  must  be  ob- 
served in  carrying  some  things  up  or  down  that  path 
than  others.  As  it  was  crooked  at  one  place,  at  least, 
and  on  one  side  was  the  cavity  into  which  one  losing  his 
balance  was  liable  to  fall,  on  the  other  a  perpendicular 
wall,  and  it  as  winding  as  the  path,  it  is  difficult  to  see 
how  the  jury  could  infer  from  the  evidence  that  appel- 
lant was  observing  ordinary  care  and  caution  when  he 
fell. 

He  knew  before  he  started  up  the  path  that  the  pipe 
was  crooked,  which  caused  it  when  placed  on  his 
shoulder  to  wabble,  which  means  to  move  staggeringly. 
Of  all  the  places  where  common  prudence  would  warn  a 
man  that  he  would  want  to  be  free  from  all  staggering 
motions,  it  would  be  on  a  path  like  the  one  described  in 
the  evidence.  The  pipe,  about  23  feet  long,  only 
weighed  35  or  40  pounds.  It  might  have  been  carried 
past  the  narrow  place  in  the  path  in  one  hand  instead 
of  on  the  shoulder,  and  thereby,  perhaps,  the  wabbling 
or  staggering  motion  may  have  been  avoided.     If  we 
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are  not  justified  in  saying  that  this  evidence  shows  con- 
tributary  negligence  on  the  part  of  appellant,  we  are  jus- 
tified in  holding  as  we  do  that  it  is  not  sufficient  to  war- 
rant the  inference  that  the  appellant  was  exercising  care 
and  caution  for  his  own  safety  proportionate  to  the  dan- 
ger he  knew  he  was  encountering  when  he  lost  his  bal- 
ance and  fell.  The  evidence  must  be  such  as  to  justify 
this  inference  before  any  recovery  thereon  can  be  had 
by  the  appellant,  even  though  every  other  allegation  of 
his  complaint  be  amply  and  satisfactorily  proven. 

We  need  not  and  do  not  decide  whether  Maddox,  the 
foreman,  when  he  gave  the  order,  was  acting  as  the  rep- 
resentative of  the  appellee,  the  common  master  or  not. 
Nor  need  we  decide  what  inference  the  triers  of  the  facta 
might  have  drawn  from  the  evidence  as  to  the  relations 
of  Maddox  to  the  common  master  and  to  the  appellant 
in  giving  the  order.  No  matter  what  that  relation  was, 
it  follows  from  what  we  have  said  that  no  inference  that 
the  appellant  did  not  impliedly  agree  to  take  upon  him- 
self the  risk  of  the  unfortunate  injury  he  received  could 
have  been  justified  by  the  evidence,  and  neither  could 
the  inference  therefrom  be  justified  that  he  acted  with 
due  care  and  caution  when  he  fell.  The  lack  of  either 
of  these  inferences  as  a  fact  would  defeat  the  appellant's 
right  to  recover  on  the  evidence  and  justify  the  action 
of  the  circuit  court  in  sustaining  the  demurrer  to  the 
evidence. 

The  judgment  is,  therefore,  affirmed. 

Hied  Jan.  16, 1886. 
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No.  17,181. 
Booher,  Receiver,  v.  Ferrill  et  al. 

Pabtoebship.— Partnership  Property.—  What  Constitutes.— Where  the 
taxes  on  a  flouring  mill  were  in  the  Arm  name,  and  each  member  ol 
the  firm  contributed  one-half  of  the  money  that  went  into  the  busi- 
ness, and  the  firm  had  sole  possession  and  use  of  the  null  and  milt- 
ing business,  and  did  business  with  a  bank  in  the  firm  name,  made 
repairs  at  the  expense  of  the  firm,  put  a  roller  process  in  the  mill 
which  was  paid  for  out  of  the  firm  money,  the  mill  and  the  real  es- 
tate upon  which  it  stood,  however  acquired  by  the  parties,  was  part- 
nership property  and  subject  first  to  the  payment  of  partnership 
debts. 

Sams. — Mortgage  of  Individual  Interest  to  Secure  Individual  Debt. — Fore- 
closure Sale. —  Title.— If  a  member  of  a  partnership  mortgage  his 
individual  interest  in  the  partnership  property,  and  such  interest 
be  sold  on  foreclosure,  the  purchaser  at  sheriff's  sale  does  not  nec- 
essarily obtain  absolute  title  to  the  property;  for  the  partnership 
debts,  if  any,  most  first  be  paid  out  of  the  partnership  property,  and 
afterwards  the  individual  partners'  debts. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Terhune,  W.  A.  Pieketu  and  G.  M.  Zion,  for  ap- 
pellant. 

G.  N.  Beamer,  B.  K.  Elliott  and  W.  F.  Elliott,  for  ap- 
pellees. 

Howard,  J. — In  the  complaint  filed  by  appellant  in 
this  case,  it  is  alleged  that  on  the  14th  day  of  September, 
1891,  in  a  certain  action  in  the  Boone  Circuit  Court, 
wherein  Nathan  Perrill  was  plaintiff,  and  the  adminis- 
trator and  heirs  of  Francis  M.  Harrison,  deceased,  were 
defendants,  the  appellant  was,  by  the  judgment  of  the 
court,  appointed  receiver  of  the  late  firm  of  Harrison  & 
Perrill,  which  firm  had  been  composed  of  the  said 
Francis  M.  Harrison  and  Nathan  Perrill,  and  had  been 
engaged  in  the  milling  business,  and  the  buying  and 
Vol.  140—34 
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selling  of  wheat  and  other  grain,  and  in  the  manufacture 
of  flour  and  other  products  of  said  mill,  in  the  town  of 
Zionsville;  that  said  Harrison  and  Perrill  had  been  equal 
partners  in  said  Arm;  that  by  the  said  judgment  the  ap- 
pellant, as  such  receiver,  was  ordered  and  directed  to 
take  possession,  control  and  management  of  all  the  as- 
sets and  business  of  said  firm,  to  collect  all  debts  due  the 
firm  and  reduce  all  the  assets  of  the  firm  to  cash  for  the 
purpose  of  paying  the  partnership  debts;  that  he  was, 
by  said  judgment,  further  ordered  and  directed,  aa  such 
receiver,  to  sue  and  to  be  sued  in  any  court  of  compe- 
tent jurisdiction  in  any  matter  connected  with  Baid  part- 
nership affairs;  that  on  the  19th  day  of  September,  1891, 
the  appellant  duly  qualified  as  such  receiver  and  entered 
upon  the  discharge  of  his  said  duties,  and  has  since  so 
continued  to  act;  that  the  assets  of  the  firm,  so  far  as 
they  have  come  to  his  knowledge,  consist  of  book  ac- 
counts of  the  probable  value  of  three  hundred  dollars 
and  of  one  roller  process  flouring  mill  and  boiler,  engine, 
machinery,  and  appliances  in  and  about  said  milling  bus- 
iness,.and  the  lot  of  ground  upon  which  said  flouring 
mill  is  situated,  being  lot  3  in  Cross's  second  addition  to 
said  town  of  Zionsville,  it  being  of  the  probable  value  of 
four  thousand  dollars;  that  said  partnership  was  entered 
into  on  the  22d  day  of  October,  1885,  for  the  purpose  of 
carrying  on  said  milling  and  grain  business,  and  con- 
tinued until  the  21st  day  of  May,  1891,  when  said  Fran- 
cis M.  Harrison  departed  this  life;  that  all  said  property 
was  owned  by  and  belonged  to  said  firm,  and  was  used 
in  said  milling  business;  that  it  is  necessary  to  sell  said 
partnership  property  to  create  assets  to  pay  the  debts  of 
said  partnership,  and  he  asks  an  order  to  sell  the  same 
for  such  purpose. 

A  demurrer  to  this  complaint  by  John  M.  Breedlove, 
one  of  the  appellees,  was  overruled;    thereupon  the  said 
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Breedlove  filed  his  answer,  being  a  general  denial,  and 
six  special  answers.  In  his  special  answers  the  appellee 
Breedlove  averred  that  said  mill  and  milling  property 
were  not  partnership  property,  but  that  the  said  Harri- 
son &  Perrill  owned  the  same  as  tenants  in  common; 
that  on  the  28th  day  of  January,  1889,  the  said  Nathan 
Perrill  borrowed  of  the  said  Breedlove  the  sum  of  *1,- 
321.67,  and  gave  to  said  Breedlove  as  security  therefor  a 
mortgage  upon  his  undivided  one-half  of  said  mill  and 
milling  property;  that  said  mortgage  debt  not  being  paid 
the  flaid  mortgage  was  duly  foreclosed,  and  on  the  9th  day 
of  May,  1891,  the  undivided  one-half  of  said  land  and  mill- 
ing property  was  sold  and  bought  in  by  said  Breedlove  in 
satisfaction  of  said  debt,  and  that  the  same  not  being  re- 
deemed from  such  sale  the  said  Breedlove  received  a 
sheriff's  deed  therefor  on  the  10th  day  of  May,  1892, 
claiming,  therefore,  that  said  appellee  Breedlove's  title 
to  said  undivided  one-half  of  said  milling  property  is 
superior  to  all  claims  of  partnership  or  other  creditors, 
and  to  appellant's  rightB  as  receiver. 

Other  matters  are  brought  into  the  record  and  dis- 
cussed in  the  briefs.  We  think,  however,  that  the  only 
question  for  our  consideration  is  whether  the  milling 
property  was  partnership  property  and  liable  to  be  made 
assets  for  the  payment  of  the  partnership  debts. 

As  to  the  right  of  the  appellant,  as  receiver,  to  take 
possession  of  all  partnership  property  and  to  turn  it  into 
assets  for  the  payment  of  partnership  debts,  those  were 
questions  determined  by  the  court  in  the  appointment  of 
the  receiver,  and  can  not  be  reviewed  in  this  proceed* 
ing. 

So,  also,  whether  the  firm  was  indebted  to  the  Farm- 
ers' Bank  in  the  sum  of  $3,400,  or  any  other  Bum,  and 
whether  such  indebtedness  was  secured  by  collateral  de- 
posited by  Francis  M.  Harrison;  and  whether  the  firm 
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debt  was  so  transferred  from  the  bank  to  the  estate  of 
Harrison,  are  questions  to  be  determined  in  the  receiv- 
er's settlement  with  the  court.  Here,  the  question  is 
simply  whether  the  property  proposed  to  be  sold  by  the 
receiver  is  partnership  property  or  not. 

Because  Perrill  made  a  mortgage  of  his  undivided  in- 
terest in  the  mill  property,  it  does  not  follow,  necessa- 
rily, that  the  foreclosure  of  that  mortgage  and  the  pur- 
chase of  the  property  at  sheriff's  sale,  gave  to  the  mort- 
gagee absolute  title  to  the  property.  If  the  mill  was 
partnership  property,  the  partnership  debts  must  first  be 
paid  out  of  the  property,  and  afterwards  the  individual 
partners'  debts  must  be  paid  out  of  their  respective 
shares  of  what  remains. 

We  think  the  evidence  shows,  beyond  question,  that 
the  mill  was  partnership  property,  being  indeed  almost 
the  sole  property  of  the  firm.  The  business  had  been 
conducted  as  a  partnership  for  many  years  previous  to 
the  time  when  Perrill  bought  an  undivided  one-half  in- 
terest in  the  property. 

The  taxes  on  the  property  were  in  the  firm  name. 
Each  partner  contributed  one-half  of  the  money  that  went 
into  the  business.  The  firm  had  sole  possession  and  use 
of  the  mill  and  milling  business  for  the  purposes  of  said 
firm  and  business.  The  firm  did  business  through  the 
Farmers'  Bank,  where  a  firm  account  was  kept.  Re- 
pairs were  made  upon  the  building  at  the  expense  of  the 
firm.  A  roller  process  was  put  into  the  mill  and  paid 
for  out  of  firm  money.  Indeed  the  mill  and  milling 
property,  including  the  lot  on  which  the  mill  stood, 
quite  as  much  as  the  grain  bought  and  sold  or  the  flour 
manufactured,  or  the  money  at  the  bank,  were  all  used 
as  part  and  parcel  of  the  partnership  milling  business. 
The  real  estate,  and  the  mill  upon  it,  however  acquired 
by  the  parties,  were  used  as  firm  property,  and  necessa- 
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rily  so  lor  the  very  existence  of  the  firm.     See  Roberts  v. 
McCarty,  9  lad.  16,  and  notes. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial. 
Filed  March  13, 1896. 


No.  17,235. 
Wilson  v.  Carrico. 
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Dra>. —  Taking  Effect  After  Death  of  Grantor. — Conveyance  of  Present 
Interest. — Postponement  of  Enjoyment. — Testamentary  Disposition. — 
An  instrument,  executed  and  recorded  as  a  deed,  which  "conveys 
and  warrants"  described  real  estate,  and  then  provides  that  "the 
above  obligation  to  be  of  none  effect  until  after  the  death"  of  the 
grantor,  and  then  to  be  in  full  force,  conveys  a  present  interest  in 
the  real  estate,  but  postpones  the  enjoyment,  and  is  not  void  as  an 
attempted  testamentary  disposition.  litD   B 

Construction. — Ambiguous  Instrument. — Acts  of  Parties. — In  eonstru-  '  ' 

ing  an  ambiguous  instrument,  the  construction  placed  upon  It  by 
the  acts  of  the  parties  will  be  considered. 

From  the  Sullivan  Circuit  Court. 

J.  S.  Bays,  for  appellant. 

W.  S.  Maple  and  J.  T.  Hays,  for  appellee. 

Jordan,  J. — Action  in  ejectment  by  appellant  to  re- 
cover certain  real  estate  and  to  quiet  title  thereto.  The 
error  assigned  is  that  the  court  erred  in  sustaining  a  de- 
murrer to  appellant's  complaint.  A  condensed  statement 
of  the  facts  as  they  appear  in  the  complaint,  are  as  fol- 
lows: 

That  on  November  18,  1867,  one  Bazzle  Carrico  was 
the  owner  in  fee  simple  of  certain  described  lands  situ- 
ated in  Sullivan  county,  Indiana.  On  that  day  he  and  his 
wife,  Frances,  duly  executed  to  one  Elza  Carrico  a  deed 
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for  the  real  estate  sought  to  be  recovered  in  thiB  action, 
said  deed  being  as  follows,  to  wit: 

"This  indenture  witnesseth  that  Bazzle  Carrico  and 
Frances  Carrico,  his  wife,  of  Sullivan  county,  in  the 
State  of  Indiana,  convey  and  warrant  to  Elza  Carrico,  of 
Sullivan  county,  in  the  State  of  Indiana,  for  the  sum  of 
one  hundred  and  fifty  dollars,  the  following  real  estate 
in  Sullivan  county,  in  the  State  of  Indiana,  to  wit:  The 
northeast  quarter  of  the  northeast  quarter  of  section 
thirty-one,  township  seven  north  of  range  eight  west, 
with  the  exception  of  ten  acres  off  the  east  side  of  the 
forty  acres,  containing  thirty  acres,  more  or  less.  The 
above  obligation  to  be  of  none  effect  until  after  the  death 
of  the  said  Bazzle  Carrico  and  Frances  Carrico,  then  to 
he  in  full  force.  In  witness  whereof  the  said  Bazzle 
Carrico  and  Frances  Carrico  have  hereunto  set  their 
hands  and  seals  this  ISth  day  of  November,  1867. 
"Bazzle  Carrico.         [Seal. 

"Fkahcbs  X  Carrico.  [Seal.] 

"State  op  Indiana,  \ 

"Sullivan  County,  j 

"Before  me,  Benson  Usrey,  a  justice  of  the  peace  in  and 
for  said  county,  this  18th  day  of  November,  1867,  came 
Bazzle  Carrico  and  Frances  Carrico,  and  acknowledged 
the  execution  of  the  annexed  deed. 

"Witness  my  hand  and  official  seal. 

"Benson  Usrey,  J.  P.  [Seal.]" 

This  deed  was  recorded  in  a  few  days  after  its  execu- 
tion in  the  recorder's  office  of  Sullivan  county,  Indiana. 
On  March  the  9th,  1870,  Elza  Carrico  and  wife  conveyed 
the  land  in  controversy,  by  a  warranty  deed,  to  appellant, 
for  and  in  consideration  of  the  sum  of  two  hundred  and 
fifty  dollars  ($250),  and  they  provided  in  this  deed  that 
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the  land  was  conveyed  subject  to  the  life  estate  of  Bazzle 
and  Frances  Carrico.  This  deed  was  also  acknowledged 
and  recorded.  Bazxle  Carrico  died  on  September  6, 1872, 
and  his  wife,  Frances,  died  on  January  11, 1892.  Other 
facts,  not  necessary  to  be  considered  in  the  determination 
of  this  case,  are  omitted.  We  are  informed  by  the  briefs 
of  the  parties  that  the  trial  court  held  the  deed  void 
upon  the  ground  that  in  its  character  it  was  testamentary. 
The  learned  counsel  for  the  appellant  denies  that  the 
deed  is  in  any  respect  testamentary,  and  insists  that  by 
it  there  was  a  conveyance  of  the  premises  therein  de- 
scribed to  the  grantee  and  that  the  subsequent  and  ques- 
tionable clause  therein  contained  was  intended  by  the 
grantor  as  a  reservation  or  postponement  of  the  full  use 
and  enjoyment  of  the  realty  by  the  grantee  until  after 
the  death  of  the  grantors;  that  after  the  demise  of  each 
of  these  the  deed  in  question  was  to  be  in  full  force,  or, 
in  other  words,  that  the  complete  enjoyment  of  the  use 
and  occupation  of  said  land  by  the  provision  of  the  clause 
in  controversy  was  postponed  until  after  the  death  of 
Carrico  and  wife,  and  was  then  fully  to  vest  in  the 
grantee.  Upon  the  other  hand,  the  learned  counsel  for 
appellee  say  that  they  do  not  controvert  but  what  the  in- 
strument in  question  was  intended  by  the  parties  as  a 
deed,  and  not  as  a  will,  and  concede  that  it  has  all  the 
formalities  of  the  former.  But  they  contend  that  it  was 
the  evident  purpose  and  intent  of  the  grantor  to  reserve 
all  the  estate  which  he  intended  to  convey,  and  that  the 
deed  was  not  to  take  effect  until  after  the  death  of  him- 
self and  wife,  and  that  hence  it  must  be  held  to  be  testa- 
mentary in  its  character,  and  therefore  void  for  the 
reason  that  it  is  not  executed  in  accordance  with  require- 
ments of  the  statute  on  wills.  The  instrument  in  ques- 
tion calls  for  a  judicial  construction,  and  in  this  the 
court  must  seek  for  and  be  guided  by  the  intention  of 
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the  grantor.  And  this  intention  must  be  deduced  and 
arrived  at  by  consideration  of  all  of  its  parts,  and  in  this 
construction  we  must  observe  and  adhere  to  the  rale  that 
this  deed  in  both  the  granting  part  and  the  clause  under 
consideration  must  be  construed  most  strongly  against 
the  grantor  and  in  favor  of  the  grantee. 

It  was  a  principle  recognized  by  the  feudal  law,  that 
there  should  always  be  a  known  owner  of  every  freehold 
estate,  and  that  the  title  thereto  should  never  be  in  abey- 
ance. Hence  at  common  law  a  freehold  to  commence 
in  fviuro  could  not  be  conveyed  for  the  reason  that  the 
same  would  be  in  abeyance  from  the  execution  of  the 
conveyance  until  the  future  estate  of  the  grantee  should 
vest. 

Under  the  statute  of  this  State  a  freehold  estate  may  be 
created  to  commence  in  fviuro;  section  2959,  R.  S.  1881, 
section  3379,  R.  S.  1894;  and  hence  the  common  law 
principle  above  stated  has  been  entirely  abrogated.  This 
deed  is  in  the  statutory  form,  and  in  the  granting  part 
accords  with  the  provisions  of  section  2927,  R.  S.  1881, 
section  3346,  R.  S.  1894,  and  contains  what  are,  bylaw, 
made  operative  words  of  conveyance,  and  in  effect  trans- 
fers all  the  estate  or  interest  of  the  grantors  in  the  lands 
in  suit  to  the  grantee.  The  terms  "convey  and  warrant," 
when  given  their  legal  purport  or  acceptation,  fully  in- 
dicate an  intention  to  convey  a  present  estate  to  the 
grantee,  and  defend  the  title  thereto;  and  in  no  way  is 
it  apparent  or  to  be  inferred  from  these  words  that  the 
grantors  intended  to  devise  the  real  estate  in  question. 
The  instrument  was  acknowledged  and  recorded  in  like 
manner  as  arejother  deeds,  therefore  we  fail  to  recognize 
anything  which  signifies  that  it  was  intended  to  serve 
the  purpose  of  a  will.  The  question  then  arises,  what 
was  the  purpose  intended  to  be  served  by  the  inapt  ex- 
pression, namely:  "To  be  of  none  effect  until  after  the 
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death  of  said  Bazzle  Carrico  and  Frances  Carrico,  then 
to  be  in  full  force." 

It  is  evident  that  the  drafting  of  the  indenture  in 
question  was  not  skillfully  performed,  and  that  thereby 
it  very  closely  approximates  to  what  may  be  termed  the 
"danger  line"  by  which  a  judicial  construction  might 
result  in  adjudging  the  deed  to  be  a  nullity. 

While  it  may  be  said  in  regard  to  the  point  under 
consideration  that  the  authorities  "fight  on  both  sides" 
of  the  question;  however,  we  find  that  in  the  later  de- 
cisions the  courts  are  inclined  to  uphold  a  deed  of  this 
character,  if,  upon  a  reasonable  interpretation  of  all  its 
parts,  it  can  be  said  that  the  grantor  did  not  intend  to 
create,  or  in  other  words  execute,  that  which  must  be 
construed  and  held  to  be  void. 

In  construing  written  instruments  courts  frequently 
do, — and  properly,  too, — give  to  an  expression  a  mean- 
ing different  from  that  which  it  ordinarily  bears  in  or- 
der to  import  sense  into  it  and  make  it  speak  that  which, 
upon  an  inspection  of  the  whole,  the  parties  really  in- 
tended that  it  should. 

We  find  that  there  is  no  ambiguity  in  the  granting 
clause  of  the  deed  in  the  case  at  bar,  and,  consequently, 
we  are  left  free  to  effectuate  the  intention  of  the  grantor 
expressed  in  the  subsequent  clause  or  condition.  The 
grantors  had,  as  we  have  seen  by  operative  words,  clear 
and  significant,  conveyed  an  interest  or  fee  in  priesenti  to 
the  grantee;  having  done  this  they  could  not,  in  legal 
parlance,  "blow  hot  and  cold,"  or,  in  other  words,  re- 
serve or  take  back  that  which  they  had  granted. 

In  the  case  of  Owen  v.  Williams,  114  Ind.  179,  the  in- 
strument in  contest  was  in  the  form  of  a  deed  and  in  the 
granting  clause,  by  its  terms,  "did  convey  and  warrant 
to  Williams  after  my  decease  and  not  before. ' '  This  court 
held  that  the  phrase  "after  my  decease  and  not  before" 
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did  not  make  the  deed  testamentary,  but  was  meant  and 
operated  to  show  that  the  grantee's  use  and  enjoyment 
of  the  realty  would  not  begin  under  the  deed  until  after 
the  death  of  the  grantor. 

In  the  case  of  Cates  v.  Cates,  135  Ind.  272,  the  deed 
therein  in  controversy  was  also  in  the  statutory  form, 
but  contained  the  following  reservation:  "Thegrantor, 
Prior  Cates,  hereby  expressly  excepts  and  reserves  from 
this  grant  all  the  estate  in  said  lands,  and  the  use,  oc- 
cupation, rents,  and  proceeds  thereof  unto  himself  dur- 
ing his  natural  life."  This  court,  in  that  case,  upon  a 
full  review  and  consideration  of  many  authorities  upon 
the  question  involved,  held  that  such  an  instrument 
must  be  construed  as  conveying  a  present  interest  in  the 
real  estate,  the  full  enjoyment  of  which  was  postponed 
until  after  the  grantor's  death. 

In  the  case  of  White,  Admr.,  v.  Hopkins,  80  Ga.  154, 
cited  in  Cates  v.  Gates,  supra,  the  deed  contained  this 
clause  or  condition:  "The  title  to  the  above  described 
tract  of  land  to  still  remain  in  the  said  Lemuel  Hopkins 
{ grantor ) ,  for  and  during  his  lifetime,  and  at  his  death  to 
immediately  vest  in  the  said  Lewis  Hopkins  (grantee)." 
It  was  held  by  the  Supreme  Court  of  Georgia  in  that 
case  that  an  absolute  title  was,  by  this  deed,  conveyed  to 
the  grantee;  that  it  passed  a  present  interest  in  the  land, 
and  took  effect  immediately,  and  that  after  its  execution 
it  was  irrevocable  by  the  grantor. 

In  Graves  v.  Atwood,  52  Conn.  512,  the  deed  contained 
the  following:  "The  condition  of  this  deed  is  such  that 
I  hereby  reserve  all  of  my  right,  title  and  interest  in  tho 
aforesaid  described  pieces  of  land,  with  all  the  buildings 
thereon,  during  my  natural  life."  It  was  held  by  the 
court  that  this  condition,  read  in  the  light  of  the  grant, 
was  to  be  interpreted  as  a  reservation  of  the  same  meas- 
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ure  of  use  thereafter  as  tenants  for  life,  as  the  grantor 
had  before  enjoyed  it  as  owner. 

In  Webster  v.  Webster,  33  N.  H.  18,  the  condition  was: 
"Reserving  all  the  right,  title  and  interest  in  and  unto 
the  above  named  land,  etc.,  for  and  during  my  natural 
life." 

In  Bunch  v.  Nicks,  50  Ark.  367,  the  deed  contained 
the  following  clause:  "And  the  deed  shall  go  into  full 
force  and  effect  at  my  death."  The  court  held  this  deed 
to  be  a  valid  one,  conveying  a  present  title  to  the  grantee 
with  the  right  of  possession  and  use  postponed  until  the 
grantor's  death. 

In  Wyman  v.  Brown,  50  Me.  139,  the  deed  was  as  fol-  ■ 
lows:     "This  deed  not  to  take  effect  during  my  lifetime 
— to  take  effect  and  be  in  force  from  and  after  my  death." 
This  was  held  to  be  valid. 

In  the  case  of  Abbott  v.  Holway,  72  Me.  298,  the  in- 
strument contained  this  clause:  "This  deed  is  not  to 
take  effect  and  operate  as  a  conveyance  until  my  de- 
cease." This  was  held  to  be  a  good  and  valid  convey- 
ance. 

In  Skaekelton  v.  Sebree,  86  111.  616,  the  deed  contained 
covenants  of  warranty,  and  also  this  clause:  "This  deed 
not  to  take  effect  until  after  my  death — not  to  be  recorded 
until  after  my  decease." 

This  instrument  was  held  operative  as  a  deed,  and  not 
intended  as  a  testamentary  disposition  of  property. 
These  authorities,  most  of  them  at  least,  were  cited  with 
approval  by  this  court  in  Cates  v.  Cates,  supra. 

It  is  a  settled  legal  rule  that  in  the  interpretation  of  an 
instrument,  where  the  terms  employed  are  ambiguous, 
or  susceptible  of  more  than  one  meaning,  the  court 
will  consider  the  subsequent  acts  of  the  parties  to  ascer- 
tain how  they  understood  it,  and  as  indicating  what  con- 
struction they  have  placed  upon  it.     H.  G.  Olds  Wagon 
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Works  v.  Coombt,  124  Ind.  62,  and  cases  there  cited; 
Lyles  v.  Lescher,  108  Ind.  382. 

However,  while  it  is  proper  to  resort  to  this  rule  to 
show  a  practical  construction  by  the  parties,  still,  after 
all,  the  intention  must  be  determined  from  the  words  of 
the  instrument. 

The  manner  in  which  this  deed  was  treated  by  the 
parties  in  this  case,  as  it  appears,  is  briefly  as  follows: 
It  was  executed  in  1867  for  a  valuable  consideration  and 
duly  recorded.  In  1870,  during  the  lifetime  of  the 
grantors,  for  a  valuable  consideration,  the  grantee  sold 
and  conveyed  the  land  to  the  appellant  subject  to  the 
life  estate  of  the  former.  This  deed  was  also  recorded. 
Bazzle  Carrico  died  in  1872,  two  years  and  over  after  the 
conveyance  to  the  appellant.  Frances,  his  wife,  died  in 
1892,  nearly  twelve  years  after  this  second  conveyance, 
and  not  until  after  her  death,  so  far  as  it  is  disclosed, 
was  this  deed  called  in  question.  These  subsequent  acts 
of  the  grantors,  in  suffering  the  deed  to  be  placed  upon 
record,  and  in  permitting  the  land  to  be  sold  and  con- 
veyed by  their  grantee  to  the  appellant,  subject  to  their 
life  estate,  are  incompatible  with  the  contention  of  appel- 
lee and  hostile  to  the  theory  now  advanced  and  advo- 
cated by  him. 

In  Broom's  Maxims,  star  page  540,  in  translating  a 
fundamental  maxim  of  the  law,  it  is  said:  "A  liberal 
construction  should  be  placed  upon  written  instru- 
ments so  as  to  uphold  them  if  possible,  and  carry 
into  effect  the  intention  of  the  parties."  Applying  the 
reason  and  the  principle,  as  laid  down  by  the  authorities 
cited,  and  guided  by  the  rule  of  construction,  that  the 
clause  in  controversy  must  be  construed  most  favorable 
to  the  grantee,  we  can  not  hold  that  the  grantors  in- 
tended that  this  obligation  was  to  be  null  and  void;  bnt 
we  are  constrained  to  decide  that  it  conveyed  a  present 
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interest  in  the  real  estate  to  the  grantee,  the  full  enjoy- 
ment of  which  was,  by  the  subsequent  clause,  intended 
to  be  postponed  until  after  the  death  of  both  of  the  grant- 
ors. By  so  holding  we  carry  into  effect  the  intention  of 
the  parties,  and  we  fail  to  recognize  wherein  this  con- 
struction works  an  injury  or  injustice  to  any  one.  This 
interpretation,  we  think,  will  simply  carry  out  the  in- 
tention of  Carrico  and  his  wife  and  give  protection  to  the 
rights  of  a  purchaser  acquired  on  the  faith  of  their  deed 
and  their  acts.  The  conclusion  we  have  reached  renders 
it  unnecessary  to  consider  the  repugnancy,  if  any,  exist- 
ing between  the  grant  and  the  exception.  However, 
when  such  does  exist  it  is  well  settled  that  the  latter  is 
void.     See  cases  cited  in  Cates  v.  Cales,  supra. 

It  therefore  follows  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

Judgment  reversed  at  the  coBt  of  the  appellee,  with  in- 
struction to  the  lower  court  to  overrule  the  demurrer  to 
the  complaint  and  to  proceed  in  accordance  with  this 
opinion . 

Filed  March  15,  1895. 
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Gosb  bt  al.  v.  Wallace  et  al. 

Fokmsb  Adjudication. — Complaint,  Sufficiency  of.— Quieting  Title. —   | 
A  paragraph  of  complaint,  in  an  action  to  quiet  title,  does  Dot  dis-    I 
close  a  former  adjudication,  in  a  partition  proceeding,  as  to  the 
property  in  question,  where  it  does  not  appear  that  plaintiffs  were    jap-,.., 
parties  to  such  former  proceeding  nor  that  title  was  there  in  issue.       ux>  saaj 

Assignment  of  EnaoHS.— Not  Available  to  all  v>ho  Join  in  It. — An  as- 
signment of  error,  to  avail  anything,  must  present  an  error  which 
1b  available  to  all  who  join  in  it. 

From  the  Fulton  Circuit  Court. 
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M.  L.  Ettick  and  0.  F.  Montgomery,  for  appellants. 
P.  M.  Buchanan,  for  appellees. 

Hackney,  J . — The  appellees  sued  the  appellants,  and 
recovered  a  decree  quieting  their  title  to,  and  for  posses- 
sion of,  a  certain  half  quarter-quarter  section  of  land  in 
Fulton  county.  The  third  is  the  only  paragraph  of  com- 
plaint questioned  in  this  court.  That  paragraph  pro- 
ceeded upon  the  theory  of  a  devise  to  the  appellees  of  a 
vested  remainder  in  fee  to  take  effect  in  possession  upon 
the  death  of  their  grandmother,  and  of  their  father,  or 
upon  the  failure  or  refusal  of  the  father,  after  the  death 
of  the  grandmother,  to  live  upon  and  occupy  said  lands; 
that  the  grandmother  had  died;  that  the  father  had  sur- 
rendered possession  under  a  sheriff's  conveyance,  thus 
presenting  the  condition  upon  which  the  fee  to  the  ap- 
pellees was  to  take  effect  in  possession. 

In  tracing  the  steps  under  which  the  father  lost  pos- 
session, and  the  appellants  claimed  title,  the  appellees 
alleged  that  the  grantee  of  the  sheriff  sued  their  mother 
for  partition;  that  14^ft  acres,  or  two-thirds  of  said  tract 
were  set  off  to  said  grantee,  and  S^j-  acres,  or  one-third 
of  said  tract,  were  set  off  to  their  mother;  that  the  ap- 
pellant Goss  claimed  title  by  conveyance  from  said 
grantee,  and  the  appellant  Holmes  claimed  title  by  con- 
veyance from  the  mother  of  the  appellees. 

The  appellants  insist  that  this  paragraph  of  complaint 
was  not  sufficient  against  their  demurrer,  and  the  propo- 
sition argued  is  that  the  alleged  partition  proceeding  dis- 
closed an  adjudication  of  title  adverse  to  that  asserted  in 
this  proceeding  by  the  appellees.  We  find  no  support 
for  this  argument  in  the  allegations  of  the  paragraph  in 
question.  It  does  not  appear  that  the  appellees  were 
parties  to  the  partition  proceeding,  nor  is  it  alleged  that 
title  was  there  in  issue. 
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There  is  no  presumption  that  title  was  in  issue.  Luntz 
v.  Qreve,  102  Ind.  173;  Davis  v.  Lennen,  125  Ind.  186; 
Hawkina  v.  Taylor,  128  Ind.  431. 

It  is  not  argued  that  the  circuit  court  erred  in  sustain- 
ing the  demurrer  of  the  appellees  to  the  fourth  para- 
graph of  separate  answer  of  the  appellant  Holmes.  The 
ruling  complained  of  is  not  assigned  separately  hy  the 
appellant  Holmes,  but  is  assigned  jointly  with  her  co- 
appellants.  The  answer  related  to  the  fi^fo  acre  tract 
described  in  the  complaint,  and  which  it  was  alleged  in 
the  answer,  the  appellant  Holmes  owned.  There  is  no 
possible  contingency  in  which  the  ruling,  if  error,  could 
inure  to  the  benefit  of  the  appellants  jointly.  An  as- 
signment of  error,  like  a  complaint,  must  state  a  good 
cause  of  action  or  present  an  error  which  is  available  to 
all  who  join  in  it.  Arbuckle  v.  Swim,  123  Ind.  208; 
Douthit  v.  Douthit,  133  Ind.  26;  Medical  College,  etc.,  v. 
Commingore,  140  Ind.  296.  However,  we  may  suggest 
that,  as  we  understand  the  pleading  from  its  doubtful  Ian- 
guage,  and  from  what  appellants'  counsel  claim  for  it, 
there  is  little  doubt  that  it  was  insufficient.  It  attempted 
to  plead  a  former  adjudication  in  favor  of  the  appellees 
as  to  another  tract,  consisting  of  thirty  acres  not  ex- 
pressly including  the  tract  in  this  suit,  but  being  in- 
cluded in  the  lands  devised  by  the  will  made  a  part  of 
the  complaint  in  this  suit. 

The  argument  is  that  because  the  lands  here  in  dis- 
pute could  have  been  included  in  the  former  suit,  the 
question  now  involved  might  then  have  been  litigated, 
and  will  now  be  presumed  to  have  been  litigated  and  put 
at  rest.  This  argument  seeks  to  carry  the  presumption 
further  than  we  have  ever  known  it  to  have  been  carried 
and  further  than  we  would  incline  to  carry  it,  if  the  ques- 
tion were  properly  before  us. 

The   appellants  Gobs  and   Goss,  and  the  appellant 
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Holmes,  filed  in  the  circuit  court  separate  motions  for  a 
new  trial,  and  in  this  court  all  of  the  appellants  join  in 
an  assignment  of  error  as  to  the  ruling  upon  each  of 
such  motions.  The  same  may  be  said  of  this  specifica- 
tion of  error  as  was  said  of  that  assigning  the  ruling 
upon  demurrer  to  the  separate  answer  of  Holmes.  Other 
questions  are  attempted  to  be  presented  by  the  assign- 
ment of  error,  but  they  are  waived  by  the  failure  of 
counsel  to  present  them  in  argument. 

Finding  no  error  in  the  record  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

Filed  March  1, 1696. 


Jenkins  v.  Wilson. 

Instructions  to  Just.— Instruction*  Refitted.— Evidence  not  in  Beard. 
— 1'rerumption. — "Unless  the  evidence  is  in  the  record,  it  must  be  pre- 
sumed that  instructions  refused  were  properly  refused,  even  though 
they  announce  correct  propositions  of  law,  for  the  reasons  that  they 
were  not  applicable  to  the  evidence. 

8amk. — Giving  or  Refuting. — Exception  to  Bitting. — Error  can  not  be 
predicated  on  the  action  of  the  court  in  giving  or  refusing  to  give 
instructions,  unless  such  action  is  excepted  to  in  some  recognized 
mode  by  the  party  complaining. 

Bill  of  Exceptions. — Formal  Commencement. — A  bill  of  exceptions 
mast  have  a  formal  commencement  as  well  as  a  conclusion. 

Same.—  Transcript*  Should  Show  Filing  of  BUI.— It  the  transcript  does 
not  show  that  the  bill  of  exceptions  was  filed  in  the  clerk's  office, 
It  is  not  a  part  of  the  record. 

From  the  Hamilton  Circuit  Court. 

W.  S.  Christian  and  I.  W.  Christian,  for  appellant. 

W.  R.  Fertig  and  H.  J.  Alexander,  for  appellee. 

McCabb,  C.  J. — Action  by  the  appellant  against  the 
appellee    for  malicious  prosecution.     Upon  the  issues 
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formed,  there  was  a  jury  trial  resulting  in  a  verdict  for 
the  defendant,  upon  which  the  circuit  court  rendered 
judgment  over  appellant's  motion  for  a  new  trial. 

The  error  assigned  is  upon  the  action  of  the  circuit 
court  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  errors  complained  of,  under  the  motion  for  a  new 
trial,  are  the  giving  and  the  refusal  to  give  certain  in- 
structions. 

The  appellant  asked  the  court  to  give  certain  instruc- 
tions set  out  in  a  bill  of  exceptions  in  the  record.  Un- 
less the  evidence  is  in  the  record  we  must  presume  the 
instructions  were  properly  refused,  even  though  they 
announce  correct  propositions  of  law,  for  the  reason  that 
they  were  not  applicable-  to  the  evidence.  Stout  v. 
Tamer,  102  Ind.  418;  ShafeT  v.  Stinson,  76  Ind.  374; 
Blizzard  V.  Brett,  56  Ind.  74;  Jeffersonville,  etc.,  R.  R. 
Co.  v.  Cox,  37  Ind.  325;  Ruffing  v.  Tilton,  12  Ind.  259; 
State  v.  Beackmo,  8  Blackf.  246. 

There  is  in  the  transcript  what  purports  to  be  the 
longhand  manuscript  of  the  evidence,  but  it  is  not  em- 
bodied in  a  proper  bill  of  exceptions.  At  the  conclusion 
of  the  longhand  manuscript  is  what  purports  to  be  a  con- 
clusion of  a  bill  of  exceptions,  and  the  same  is  signed  by 
the  trial  judge.  But  there  is  .  no  where  any  pretense  of 
a  commencement  to  the  bill  of  exceptions. 

A  bill  of  exceptions  must  have  a  formal  commence- 
ment, as  well  as  a  conclusion.  Johnson  v.  State,  65  Ind. 
269;  Bement  v.  May,  185  Ind.  664. 

'  Besides,  there  is  no  statement  in  the  record  that  what 
is  claimed  as  a  bill  of  exceptions  was  ever  filed  in  the 
clerk's  office.  The  transcript  must  show  that  the  bill  of 
exceptions  was  filed  in  the  clerk's  office  or  it  is  no  part 
of  the  record.  Loy  v.  Lay,  by  Next  Friend,  90  Ind.  404; 
Shulse  v.  MeWillUms,  104  Ind.  512. 
Vol.  140—35 
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The  question  of  the  correctness  of  the  instructions 
asked  by  the  appellant  and  refused  by  the  court  in, 
therefore,  not  presented  by  the  record  before  ub. 

The  court  of  its  own  motion  gave  to  the  jury,  at  the 
proper  time,  a  series  of  instructions,  which  action  of  the 
court  is  complained  of  by  the  appellant  in  his  motion 
for  a  new  trial.  It  is  contended  by  hia  counsel,  with 
much  ability,  that  these  instructions  do  not  state  the 
law  correctly,  to  bis  injury.  But  we  find  be  did  not  ex- 
cept to  the  giving  of  such  instructions.  As  before  ob- 
served, the  appellant  was  the  plaintiff.  And  the  bill  of 
exceptions  states  "that  the  defendant  at  the  time  ex- 
cepted to  the  giving  of  each  of  said  instructions,  etc." 
There  is  no  other  exception  in  the  record  to  the  giving 
of  said  instructions. 

If  these  instructions  had  been  given  at  the  request  of 
the  defendant,  and  the  only  exception  stated  in  the 
record  was  stated  as  taken  by  the  defendant,  possibly,  a 
different  question  might  be  presented.  In  such  a  case 
there  might  be  room  for  the  contention  that  the 
use  of  the  word  defendant  was  a  clerical  mistake, 
and  that  the  word  plaintiff  was  intended,  because  a  de- 
fendant could  not  except  to  the  granting  of  his  own  re- 
quest. But  here,  the  instructions  were  given  by  the 
court  on  its  own  motion,  and  either  party  had  a  right  to 
except  to  the  court's  action  in  giving  them.  And  the 
record  states,  that  is,  the  trial  judge  states,  over  his  sig- 
nature to  the  bill  of  exceptions,  that  it  was  the  defendant 
that  excepted  to  the  giving  of  the  instructions  com- 
plained of  by  the  plaintiff  the  appellant.  There  is  nothing 
in  the  record  tending  to  raise  an  inference  that  it  was 
not  in  fact  the  defendant  who  excepted,  and  there  is 
nothing  unnatural  or  unusual  in  his  excepting.  It  was 
his  clear  right  to  do  so,  and  the  statement  in  the  bill  of 
exceptions  that  it  was  the  defendant,  and  not  the  plaint- 
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iff,  imports  absolute  verity,  and  we  are  bound  by  sucb 
statement.  Error  can  not  be  predicated  on  the  action  of 
the  court  in  giving  or  refusing  to  give  instructions, 
unless  such  action  is  excepted  to  in  some  recognized 
mode  by  the  party  complaining.  Mendenhall  v.  Tread- 
way,  44  Ind.  131;  Trogden  v.  Deekard,  45  Ind.  572; 
Leverich  v.  Stale,  105  Ind.  277. 

The  appellant  is  the  one  now  complaining  of  the  error 
in  giving  those  instructions,  but  the  record  fails  to  show 
that  be  excepted  to  the  giving  of  them.  He  therefore 
can  not  predicate  error  upon  the  action  of  the  court  in 
giving  them. 

There  being  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 

Filed  March  15,  1895. 


No.  17,064.  Iho  fijl 

'  has   im | 

Hatfield  et  al.  v.  Cummings,  Receiver.  l^Ssi 

[1M  jjjg| 
Corporation. — Receiver,  When  May  Be  Appointed.— Application  for 
Mutt  Be  Made  Within  Three  Years  After  Expiration  of  Charter.— If  an 
application  tor  a  receiver  be  made  within  the  three  years  next  fol- 
lowing the  expiration  of  the  charter  of  a  corporation,  the  appoint- 
ment of  a  receiver  would  be  valid,  even  if  made  after  the  expiration 
of  the  three  years. 
Kbcbivbb. — Action  by. — Sufficiency  of  Complaint. — Corporation. — A 
complaint  by  a  receiver  of  a  corporation  to  collect  debts,  promis- 
sory notes,  due  the  same,  and  to  forecloses  mortgage  securing  them, 
is  sufficient  which  shows  his  appointment  as  each  receiver,  and  that 
he  was  ordered  by  the  court  to  collect  the  debts  due  the  corporation, 
and  shows  the  giving  of  the  notes  and  the  failure  to  pay  them,  and 
that  they  are  due  and  unpaid,  giving  the  sum  due. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hatfield,  J.  B.  Kenner  and  U.  S.  Leah,  for  ap- 
pellants. 

L.  P.  Milligan,  0.  W.  Whitloek  and  S.  E.  Cook,  for 
appellee. 
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Howard,  J. — This  was  an  action  brought  by  the  ap- 
pellee as  receiver  of  tbe  Lime  City  Building,  Loan  and 
Savings  Association,  against  tbe  appellant  James  M. 
Hatfield  and  others,  for  the  collection  of  certain  prom- 
issory notes  due  to  said  association,  and  for  the  foreclos- 
ure of  mortgages  upon  real  estate  given  to  secure  the 
same.  There  was  a  finding  by  tbe  court  and  judgment 
for  appellee. 

Tbe  errors  assigned  and  discussed  by  counsel,  relate  to 
the  overruling  of  demurrers  to  the  complaint,  the  sus- 
taining of  demurrers  to  tbe  special  paragraphs  of  an- 
swer, and  to  the  overruling  of  the  motion  for  a  new 
trial. 

The  complaint  shows  the  appointment  of  the  receiver, 
that  he  was  ordered  to  collect  the  debts  due  the  associa- 
tion, the  giving  of  the  notes  and  mortgages,  the  failure 
to  pay  the  notes,  that  the  same  are  due  and  unpaid,  giv- 
ing the  sum  due.  Other  allegations  are  also  made,  but 
these  are  sufficient. 

In  the  second  paragraph  of  his  answer,  the  appellant 
James  M.  Hatfield  admits  that  the  Lime  City  Building, 
Loan  and  Savings  Association  was  incorporated  on  the 
5th  day  of  May,  1879,  and  its  articles  of  association  duly 
recorded,  which  articles  are  set  out  in  tbe  answer. 

It  is  then  averred  that  said  association  "ceased  to  ex- 
ist as  a  corporation  by  the  expiration  of  the  time  pro- 
vided in  its  articles  of  association,  on  the  5th  day  of 
May,  1887;  and  the  three  years  provided  by  law  to  close 
and  wind  up  its  affairs  expired  May  5,  1890,  which  last 
time,  to  wit,  May  5,  1890,  was  and  is  prior  to  tbe  com- 
mencement of  this  suit.  Wherefore  defendant  says  no 
cause  of  action  exists  on  said  note. 

"  He  further  says  that  more  than  three  years  have 
elapsed  since  tbe  charter  of  said  Lime  City  Building, 
Loan  and  Savings  Association  expired  by  limitation,  and 
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that  no  receiver  or  trustee  was  appointed  within  said 
three  years  to  take  charge  of  the  estate  and  effects  and 
property  belonging  to  the  said  corporation,  and  do  all 
other  acts  which  might  be  done  by  the  corporation,  if 
in  being,  necessary  for  the  final  settlement  of  the  busi- 
ness of  the  corporation." 

It  is  contended  that  the  demurrer  to  this  paragraph  of 
answer  should  have  been  overruled,  for  the  reason  that 
while  section  3429,  R.  S.  1894  (section  3006,  R.  S. 
1881),  continued  the  corporation  for  three  years  after 
the  expiration  of  its  charter,  for  the  purpose  of  winding 
up  its  affairs;  and  while  by  section  3435,  R.  S.  1894 
(section  3012,  R.  S.  1881),  a  receiver  might  have  been 
appointed  within  those  three  years;  yet  that  as  it  appears 
from  this  paragraph  of  the  answer  that  such  receiver  was 
not  appointed  within  that  time,  the  conclusion  results 
that  no  legal  appointment  of  a  receiver  was  made,  and 
there  was  no  authority  to  bring  this  suit. 

This  conclusion  would  indeed  follow  if  the  statute  so 
provided;  but,  as  we  decided  in  Lime  City  Building, 
Loan  and  Savings  Association  v.  Black,  136  Ind.  544,  the 
provision  of  the  statute  is  that  the  court  may  make  the 
appointment  of  receiver  "on  application  of  any  creditor, 
stockholder  or  member  thereof  within  the  said  three 
years."  In  other  words, if  the  application  fora  receiver 
was  made  within  the  three  years,  then  the  appointment 
would  be  good  even  if  made  after  that  period.  If  a  liti- 
gant does  his  duty  he  can  not  be  deprived  of  his  rights 
by  any  action  or  failure  to  act  in  due  time  by  any  officer 
or  court.  As,  therefore,  the  paragraph  of  answer  does 
not  show  that  no  application  for  a  receiver  was  made 
within  the  three  years  the  pleading  is  not  good  as  a  de- 
fense to  the  action,  and  the  demurrer  to  it  was  properly 
sustained. 

In  the  third  paragraph  of  the  answer  it  is  also  admit- 
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ted  that  said  association  was  incorporated  May  5,  1879, 
and  the  articles  are  set  out  in  the  paragraph  of  answer  as 
before. 

By  the  fourth  article  it  is  provided  as  follows:  "This 
association  shall  continue  in  operation  eight  years,  un- 
less the  funds  of  the  association  shall  be  sufficient  to  pay 
all  debts  and  to  redeem  all  stock  in  a  shorter  time." 

This  paragraph  of  answer  concludes  as  follows:  "De- 
fendant further  says  that  no  receiver  or  trustee  was  ap- 
pointed to  wind  up  the  affairs  of  said  association  priorto 
the  loth  day  of  June,  1892,  nor  was  such  receiver  or 
trustee  applied  for  by  any  creditor,  stockholder,  member 
of  said  association  or  any  other  person,  prior  to  the  23d 
day  of  July,  1890." 

From  what  we  have  said  as  to  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer  it  would  seem  that  the  de- 
murrer to  this  third  paragraph  should  have  been  over- 
ruled. 

The  statute,  as  we  have  seen,  requires  that  the  appli- 
cation for  a  receiver  should  he  made  within  three  years 
after  the  expiration  of  the  charter  of  the  corporation. 
From  the  third  paragraph  of  the  answer  it  appears  that 
in  this  case  the  charter  of  the  association  expired  in 
eight  years  from  its  incorporation,  or  May  5,  1887.  Ad- 
ding three  years  to  this  date,  it  appears  that  the  time 
within  which  application  might  be  made  for  a  receiver 
expired  May  5,  1890. 

The  answer  avers  that  no  such  application  was  made 
before  July  23,  1890.  If  that  be  true,  as  the  demurrer 
admits,  the  application  came  too  late  and  the  answer 
was  good.  The  demurrer  to  it  should  therefore  have 
been  overruled. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  third  paragraph  of  the  appel- 
lant Hatfield's  answer,  and  for  further  proceedings. 

Filed  March  14, 1895. 
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Hoss  kt  al.  v.  Hoss  et  al.  |*g  Jfjj 

WlUL.—Devtoe  Upon  Condition  to  Support  Third  Person.— Prior  Death  i!4S  Ho; 
0/  Beneficiary. —  Condition  Subsequent.— Impossibility  of  Performance. 
—Condition  to  Execute  Agreement  with  Executor. — A  testator's  will 
contained  these  provisions:  "Item  1.  I  give  and  devise  to  my 
sister,  Eliza  J.  Hobs"  (a  described  lot).  "Item  2.  I  give  and  de- 
vise to  Flora  J.  Hoss"  (a  described  lot) .  "Item  3.  The  above  gifts 
and  devisee  are  made  to  the  said  Eliza  J.  Hoss  and  Flora  J.  Hosa 
to  enable  them  to  support  and  care  ior  my  brother,  Benjamin  Hoss, 
now  insane,  as  long  aa  he  shall  live,  and  these  bequests  are  made 
upon  the  condition  that  the  said  Eliza  and  Flora  will  agree  with 
my  executor  to  do  this."  Benjamin  Hose,  named  in  the  will,  died 
before  the  testator. 

Held,  That  the  condition  upon  which  the  devised  estate  depended  was 
the  one  for  support,  which  was  a  condition  subsequent,  that  the  re- 
quirement as  to  the  agreement  was  merely  collateral,  and  that  the 
estate  vested  in  the  devisees  and  was  not  defeated  because  the  con- 
dition became  impossible  of  performance. 

From  the  Marion  Superior  Court. 

J.  S.  Duncan  and  C.  W.  Smith,  for  appellants. 

L.  Jordan,  for  appellees. 

Hackney,  J. — The  questions  in  this  case  arise  upon 
the  construction  of  the  last  will  of  William  Hoss,  three 
items  of  which  will  are  aa  follows: 

"Item  1.  I  give  and  devise  to  my  sister,  Eliza  J. 
Hoss"  (a  lot  described). 

"Item  2.  I  give  and  devise  to  Flora  J.  Hoss,  the  wife 
of  Walter  S.  Hoss"  (a  lot  described). 

"Item  3.  The  above  gifts  and  devises  are  made  to  the 
said  Eliza  J.  Hosa  and  Flora  J.  Hosa  to  enable  them  to 
support  and  care  for  my  brother,  Benjamin  Hoas,  now 
insane,  as  long  as  he  shall  live,  and  these  bequests  are 
made  upon  the  condition  that  theaaid  Eliza  J.  Hoss  and 
Flora  J.  Hoss  will  agree  with  my  executor  to  do  this." 


552  SUPREME  COURT  OF  INDIANA, 

Hoes  et  al.  v.  Hose  et  al. 

Benjamin  Hoss,  named  in  the  will,  died  before  the 
death  of  the  testator. 

The  appellees  sought  partition  upon  the  theory  that 
the  agreement  required  by  the  third  item  created  a  con- 
dition precedent  to  the  vesting  of  title,  and  that  the  ap- 
pellants Eliza  J.  Hoss  and  Flora  J.  Hoss  took  nothing 
by  devise. 

The  appellants,  by  cross-complaints,  sought  to  enforce 
against  the  appellees,  heirs  at  law  of  William  Hoss,  the 
devises  to  them,  upon  the  theory  of  a  condition  subse- 
quent rendered,  by  the  act  of  God,  impossible  of  per- 
formance and  therefore  excused. 

The  superior  court  sustained  demurrers  to  such  cross- 
complaints,  and  thereby  accepted  the  theory  of  the  ap- 
pellees. 

Whether  the  condition,  as  stated  in  the  will,  is  pre- 
cedent or  subsequent  is  the  turning  point  in  this  case, 
for,  if  precedent,  and  performance  is  impossible,  that 
contingency  can  never  arise  when  title  will  vest.  Gib- 
ton  v.  Seymour,  102  Ind.  485;  Robinson  v.  Wheelwright, 
6  DeGex,  M.  &  G.  '535;  Ridgway  v.  Woodhouse,  7  Beav. 
437;  2  Co.  Litt.  206b;  2  Redf.  Wills,  284;  Roundel  v. 
Currer,  2  (Eng.  Ch.)  Bro.  C.  C.  »67;  Sprigg  v.  Sprigg, 
2  Vern.  394. 

If  the  condition  is  subsequent,  and  title  vests  under 
it,  such  title  is  not  divested  because  the  condition  be- 
comes impossible  of  performance.  Hammond  v.  Ham- 
mond, 55  Md.  575;  Parker  v.  Parker,  123  Mass.  584; 
Conrad  v.  Long,  33  Mich.  78;  Ridgway  v.  Woodhouu, 
supra;  Burchett  v.  Woolward,  1  Turn.  &  R.  442;  Thomat 
v.  Howell,  1  Salk.  170;  Merrill  v.  Emery,  10  Pick.  507; 
Jones  v.  Habersham,  3  Woods,  443;  2  Jarman  Wills,  10; 
Beach  Wills,  p.  415,  section  227;  Laurens  v.  Lueat,  6 
Richardson's  Eq.  (S.  C. )  217;  Oeorge  v.  George,  47  N- 
H.  27;  Morse  v.  Hayden,  19  Atl.  Rep.  (Me.)  443. 
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A  condition  precedent  is  one  which  must  be  fulfilled 
before  an  estate  can  vest.  Beach  Wills,  p.  407;  2Redf. 
Wills,  283. 

A  condition  subsequent  is  one  upon  the  fulfillment  or 
nonfulfillment  ol  which  an  estate  which  vests  in  prsesenti, 
may  be  divested.  Beach  Wills,  supra;  Redf.  Wills,  su- 
pra; Lindsey  v.  Lindsey,  45  Ind.  652;  Rush  v.  Bush,  40 
Ind.83;  Boone  v.  Tipton,  15  Ind.  270;  Petro  v.  Cassiday, 
13  Ind.  289;  Doe  on  Demise  v.  Cassiday,  9  Ind.  63. 

A  devise  upon  condition  that  the  devisee  will  render 
service  or  support  to  another,  is  a  condition  subsequent. 
Petro  v.  Cassiday,  supra;  Boone  v.  Tipton,  supra;  Rush 
v.  Rush,  supra;  Lindsey  v.  Lindsey,  supra. 

If  the  support  of  Benjamin  Hoss  were  the  only  ele- 
ments of  the  condition  expressed  by  the  testator,  the 
question  would  be  decided  upon  what  we  have  already 
said,  but  we  find  that,  while  the  support  of  Benjamin 
Hoss  was  the  first  purpose  of  the  testator,  the  language 
employed,  without  ambiguity  or  shadow  of  doubt,  creates 
an  additioual  condition,  namely,  "that  the  said  Eliza  J. 
Hoss  and  Flora  J.  Hoss  will  agree  with  my  executor  to 
do  this."  If  this  additional  condition  were  a  condition 
subsequent  the  position  of  the  appellants  would  be  for- 
feited by  the  authorities  we  have  cited.  If,  however,  we 
ahould  consider  this  condition  as  standing  alone  and  as 
that  upon  which  the  estate  devised  must  depend  there 
could  be  no  doubt  that  the  testator  would  be  held  to  have 
created  a  condition  precedent.  But  can  it  be  said  that 
this  condition  was  one,  by  the  intention  of  the  testator, 
upon  which  the  estate  devised  must  depend?  It  is  con- 
ceded that  we  must  get  from  the  provisions  of  the  will 
the  intention  of  the  testator. 

As  we  have  said,  the  central  idea  and  purpose  which 
controlled  the  devises  was  the  support  of  the  unfortunate 
brother  who,  being  of  unsound  mind,  could  not  enforce, 
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by  business  tact  or  legal  proceedings  in  bis  own  right, 
the  obligations  charged  upon  the  devisees  by  the  testator. 
In  order  that  some  one  should  represent  the  testator,  in 
carrying  out  that  intention,  and  that  the  support  of  the 
brother  might  be  enforced  by  legal  proceeding  if  neces- 
sary, the  executor  was  chosen  as  the  person  to  be  en- 
trusted with  that  power  and  duty,  and  the  devisees  were 
required  to  execute  an  enforceable  contract.  This  con- 
tract could  have  been  nothing  more  than  that  implied 
by  an  acceptance  of  the  devises  if  it  had  not  been  de- 
signed as  a  remedy  for  the  enforcement  of  the  testator's 
object  to  secure  support  for  Benjamin.  That  we  have 
correctly  interpreted  the  intention  of  the  testator  finds 
support  in  the  fact  that  no  provision  is  made  for  the  cast- 
ing of  said  property  in  the  event  of  a  broken  condition, 
and  in  the  further  fact  that  the  remaining  property  of 
the  testator  was,  by  the  terms  of  the  will,  to  "descend  to 
his  heirs  under  the  laws  of  the  State  of  Indiana." 

The  condition  under  consideration  was  not,  therefore, 
a  condition  upon  which  the  estate  devised  depended. 
The  condition  upon  which  the  estate  devised  depended, 
was  that  the  devisees  should  support  Benjamin,  and  that 
condition,  as  we  have  seen,  was  a  condition  subsequent. 
The  condition  requiring  an  agreement  was,  as  we  have 
shown,  a  mere  collateral  requirement  fallowing  the  vest- 
ing of  title  by  the  express  devises  of  items  one  and  two 
of  the  will,  and  by  the  character  of  the  condition  subse- 
quent, and  it  had  relation  alone  to  the  remedy  designed 
by  the  testator  for  the  enforcement  of  his  chief  desire. 

This  conclusion  is  not  at  variance  with  the  holding 
in  Gibson  v.  Seymour,  supra,  which  enunciates  the 
correct  doctrine  as  we  understand  it,  that  a  condition 
precedent,  however  absurd  or  impossible  of  performance, 
will  stay  the  vesting  of  title  until  performed.     The  con- 
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dition,  however,  should  be  one  upon  which  it  is  found 
that  the  testator  intended  to  make  title  depend. 

The  judgment  of  the  lower  court  is  reversed,  with  in- 
structions to  overrule  the  demurrers  to  the  cross-com- 
plaints. 

Filed  Dec. 19, 1894 ;  petition  for  rehearing  overruled  April  4  1886. 


No.  16,951. 
Alexander  v.  Alexander. 

Dtvoeoi.— Finding  and  Decree  in  Favor  of  Both  Parties.— Arrest  of 
Judgment. — In  an  action  for  divorce,  in  which  there  was  a  cross-pe- 
tition also  filed,  a  finding  for  the  plaintiff  on  hie  complaint  and  for 
the  defendant  on  her  cross-complaint,  and  decreeing  and  granting 
a  divorce  to  both  parties,  is  insufficient  and  unwarranted,  and  the 
judgment  should  have  been  arrested  on  motion. 

Same. — There  Must  Be  an  Injured  and  a  Guilty  Party. —Not  Granted  Ex- 
cept in  Legal  Manner. — Before  a  divorce  can  be  granted,  there  must 
be  fonnd  an  injured  party  and  a  guilty  party ;  and  divorce  can  not  be 
granted  except  in  the  manner  provided  by  law. 

Samb. — Insufficiency  of  Comptaint  and  Cross-Petition. — Finding  in  Favor 
of  Bach  of  the  Parties. — Judgment.— Where  neither  the  complaint 
nor  the  cross-petition  in  a  divorce  proceeding  states  facts  sufficient 
to  authorize  a  finding  and  judgment  for  the  complaining  party,  a 
finding  in  favor  of  each  of  the  parties  can  not  be  made  the  founda- 
tion of  any  judgment,  as  there  is  no  one  against  whom  it  can  operate. 

Judgment. — Motion  in  Arrest.— As  to  faults  in  the  finding  or  verdict, 
the  judgment  may  be  arrested  when  the  court  can  not  discover 
therefrom  for  which  party  judgment  ought  to  be  rendered. 

Same. — Motion  in  Arrest. — When  Should  Be  Overruled.— Consideration 
of  Finding. — Motion  in  arrest  can  never  exclude  consideration  of 
the  finding,  and  it  is  only  when  the  defects  of  the  complaint  or 
cross-complaint  are  shown  to  be  cured  by  the  finding  that  the  mo- 
tion in  arrest  should  be  overruled. 

From  the  Monroe  Circuit  Court. 
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J.  R.  East,  A.  M.  Cunning,  R.  O.  Miller,  B.  K.  Elliott 
and  W.  F.  Elliott,  for  appellant. 

J.  B.  Black,  H.  C.  Duncan,  I.  C.  Batman,  J.  H.  Lou- 
den and  T.  J.  Louden,  for  appellee. 

Howard,  J. — This  was  an  action  for  divorce,  brought 
by  the  appellee  against  the  appellant. 

The  complaint  purports  to  be  based  upon  alleged  cruel 
and  inhuman  treatment  of  the  appellant  towards  the  ap- 
pellee. The  particular  acta  of  cruelty,  however,  which 
are  alleged,  amount  to  little  more  than  exhibitions  of 
bad  temper  and  scolding. 

The  appellant  filed  a  cross-complaint  which  is  almost 
an  exact  copy  of  the  complaint,  making  the  same  charges 
against  appellee  as  are  made  in  the  complaint  against 
appellant. 

The  finding  of  the  court  upon  the  issues  so  made  was 
as  follows:  "The  court  being  fully  advised  in  the  prem- 
ises finds  for  the  plaintiff  on  his  complaint,  and  for  the 
defendant  on  her  cross-complaint." 

The  judgment  entered  on  this  finding  was:  "It  is 
now,  therefore,  ordered,  adjudged  and  decreed  by  the 
court  that  the  bonds  of  matrimony  heretofore  existing 
between  the  plaintiff,  William  M.  Alexander,  and  the 
defendant,  Eliza  J.  Alexander,  be  and  are  hereby  forever 
dissolved,  and  that  they  be  and  are  hereby  divorced." 

It  therefore  appears  that  the  divorce  was  not  granted 
to  either  party,  but  to  both. 

Thestatute,  section  1044,  R.S.  1894  (section  1032, R.S. 
1881),  declares  that  "divorces  may  be  decreed  upon  the 
application  of  the  injured  party."  And  in  section  1052, 
R.  S.  1894  (section  1040,  R.  S.  1881),  it  is  declared  that 
"in  addition  to  an  answer,  the  defendant  may  file  a 
cross-petition  for  divorce,  and  when  filed  the  court  shall 
decree  the  divorce  to  the  party  legally  entitled  thereto." 
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It  would  seem,  then,  that  the  decree  in  this  case  is  justi- 
fied neither  by  the  pleadings  nor  by  the  findings. 

In  Gvllett  v.  Gvllett,  25  Ind.  517,  where  the  defendant 
had  filed  a  cross-petition,  and  the  court  had  found  that 
a  divorce  ought  to  be  granted,  "not  upon  the  application 
of  either  party,  but  upon  the  whole  case,"  this  court 
held  that  under  the  statute  a  divorce  can  be  granted  only 
upon  the  application  of  the  injured  party,  and  that  a 
finding  in  favor  of  one  party  and  against  the  other  is 
necessary  to  authorize  a  divorce. 

That  holding  was  unquestionably  a  correct  expression 
of  the  law.  A  contract  of  marriage  is  not  to  be  viewed 
by  the  courts  as  an  ordinary  contract  which  the  parties 
may  at  any  time  agree  to  rescind.  Neither  can  the  court 
itself,  on  learning  that  the  parties  have  bad  petty  quar- 
rels, and  have  scolded  and  called  one  another  hard 
names,  come  to  the  conclusion  that  they  would  be  better 
apart.  Before  a  divorce  can  be  granted  there  must  be 
found  an  injured  party  and  a  guilty  party.  Society  and 
the  State  are  interested  in  upholding  the  marriage  rela- 
tion, and  the  statutory  safeguards  thrown  around  it  will 
therefore  be  strictly  insisted  upon.  No  divorce  will  be 
granted  except  in  the  manner  provided  by  law. 

We  are  consequently  of  opinion  that 'in  the  case  before 
us  the  motion  in  arrest  of  judgment  should  have  been 
sustained. 

Neither  the  complaint  nor  the  cross-complaint  stated 
facts  sufficient  to  authorize  a  finding  and  judgment  of 
divorce  in  favor  of  either  party.  Notwithstanding  this, 
the  finding  was  not  only  in  favor  of  each  of  the  parties, 
but  against  neither  of  them.  Such  a  finding  can  not  be 
the  foundation  of  any  judgment;  there  is  no  one  against 
whom  it  may  operate. 

Even  as  to  faults  in  the  finding  or  verdict,  the  judg- 
ment may  be  arrested  "when  the  court  can  not  discover 
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therefrom  for  which  party  judgment  ought  to  be  ren- 
dered." Elliott's  Gen.  Prac,  section  996;  Gould  on 
Pleading,  504.  Yet  more,  as  in  this  case,  where  the 
finding  shows  that  no  judgment  can  be  entered  for  either 
party - 

But  counsel  say  that  the  reason  given  in  the  motion 
for  the  arrest  of  judgment  relates  wholly  to  the  alleged 
defects  of  the  complaint.  Even  if  that  be  so,  still,  as 
we  have  seen,  the  judgment  ought  to  be  arrested  for  that 
cause  alone.  But,  in  truth,  the  motion  in  arrest  can 
never  exclude  consideration  of  the  finuing;  and  it  is  only 
when  the  defects  of  the  complaint  or  cross-complaint  are 
shown  to  be  cured  by  the  finding  that  the  motion  in  ar- 
rest should  be  overruled.  Here  the  finding  not  only  does 
not  cure  the  defects  of  either  complaint  or  cross-com- 
plaint, but,  on  the  contrary,  shows  that  both  are  upheld, 
the  allegations  in  the  one  standing  out  as  fully  supported 
against  the  allegations  of  the  other. 

If  we  were  at  liberty  to  consider  the  motion  for  a  new 
trial,  or  the  evidence,  we  should  have  to  come  to  the 
same  conclusion.  The  first  reason  given  in  the  motion 
for  a  new  trial  is,  that  the  finding  is  contrary  to  law,  as 
it  evidently  is;  while  the  evidence,  set  out  in  the  tran- 
script, shows  quite  as  much  fault  on  the  part  of  the  ap- 
pellee as  on  that  of  the  appellant,  though  not  enough 
under  the  statute  to  authorize  a  divorce  to  either. 

It  is  said  in  2  Bishop  on  Marriage,  Divorce  and  Sepa- 
ration, section  564:  "If  the  allegations  on  both  aides 
are  proved,  the  finding  in  each  suit  will,  as  recrimina- 
tion, bar  the  other,  and  neither  party  can  have  a  di- 
vorce." 

In  Christianberry  v.  ChrUtiaitberry ,  3  Blackf.  202,  it 
was  held  that  one  who  is  shown  to  be  guilty  of  adultery 
is  not  entitled  to  obtain  a  divorce  from  his  wife  for  a  like 
offense  previously  committed  by  her.     Our  statute  also 
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makes  a  like  declaration.  Section  1033,  R.  S.  1894 
(section  1033,  R.  S.  1881). 

So,  in  Stewart  Marriage  and  Divorce,  section  314,  it 
is  said:  "Divorce  is  a  remedy  provided  for  an  innocent 
party;  a  divorce  granted  to  both  parties  is  an  anomaly; 
if  both  parties  have  a  right  to  a  divorce,  neither  has." 

In  Browne  Divorce,  p.  84,  a  like  statement  is  made: 
"Where  each  of  the  married  parties  has  committed  a 
matrimonial  offense,  which  is  a  cause  for  divorce,  so 
that  when  one  asks  for  this  remedy,  the  other  is  equally 
entitled  to  the  same,  whether  the  offenses  are  the  same 
or  not,  the  court  can  grant  the  prayer  of  neither."  See, 
also,  Conatii  v.  Conant,  10  Cal.  249  (70  Am.  Dec.  717); 
Mattox  v.  Mattox,  2  Ohio,  234  ( 15  Am.  Dec.  547);  Pierce 
v.  Pierce,  15  Am.  Dec.  210;  Hale  v.  Sale,  47  Tex.  336 
(26  Am.  Rep.  294);  Wood  v.  Wood,  2  Page,  108;  2 
Bish.  Marriage  and  Divorce,  section  74. 

As  said  by  this  court  in  OvZlett  v.  Qvllett,  wpra:  "The 
statute  has  not  invested  our  courts  with  power  to  decree 
a  divorce  merely  upon  the  notion  that  the  parties  should 
be  separated,  for  some  undefined  reason,  for  which 
neither  can  legally  claim  a  divorce  against  the  other. 
Nor  does  it  matter  that  both  may  have  prayed  a  divorce. 
Their  concurrent  wish,  or  even  consent,  will  not  justify 
a  divorce."     See,  also,  Scott  v.  Scott,  17  Ind.  309. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  sustain  the  motion  in  arrest  of  judg- 
ment. 

Filed  Nov.  22, 1694. 
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No.  17,216. 

Alexander  v.  Alexander. 

Divorce. — Reversal  of  Judgment  Granting  Divorce. — Effect  on  Relation 
of  Forties. — By  a  reversal  of  a  judgment  of  divorce,  the  relation  oi 
the  parties  is  restored  to  its  original  condition,  as  if  no  action  toi 
divorce  had  ever  been  begun  between  them. 

Same. — Power  of  Court  Over  Land*  Held  By  Entireties. — Where,  in  a 
divorce  proceeding,  the  court  appointed  a  commissioner  to  divide 
between  the  parties  severally  certain  lands  theretofore  held  by 
them  by  entireties,  sach  action  was  altogether  unwarranted.  The 
only  action,  in  relation  to  such  property,  the  court  might  take,  was 
the  giving  of  asum  in  gross  as  alimony  to  the  wife  out  of  the  hus- 
band's estate. 

Same. — Judgment  of  Divorce.— Effect  on  Land  Held  by  the  Parties  by  En- 
tireties.— Remedy . — Unless  the  parties  themselves,  by  their  own  vol- 
untary deeds,  chose  to  convey  to  one  another  the  lands  held  by  them 
by  entireties,  as  they  might  think  best,  with  a  view  to  the  equitable 
division  of  their  property,  the  court  could  not,  by  the  aid  of  a  com- 
missioner or  otherwise,  make  such  division  for  them  as  an  ac- 
companiment of  their  divorce  proceeding. 

Same. — Reversal  of  Judgment.— Effect  on  Order*  and  Conveyances.- 
When  a  judgment  granting  a  divorce  is  reversed,  not  only  the  judg- 
ment for  divorce,  but  also  all  the  orders  of  the  court  made  in  pur- 
suance) of  and  in  aid  of  carrying  out  that  divorce,  including  all  deeds 
of  property  of  the  parties,  made  by  order  of  the  court  through  com- 
missioner of  court  or  otherwise,  are  set  aside  and  to  be  held  for 
naught. 

Shpiume  Cottrt  Peachce.— Confession  of  Errors.— Bequest  for  Condi- 
tional Beversal. — Condition  Precedent. — Where  appellee  confesses  the 
error  of  the  court  in  sustaining  a  demurrer,  and  asks  for  the  re- 
versal of  the  case  back  to  and  including  such  error,  before  the  Su- 
preme Court  could  agree  to  consider  such  conditional  reversal,  it 
should  first  be  made  to  appear  that  notice  of  such  modified  confes- 
sion of  error  had  been  given  to  appellant,  or  that  a  waiver  of  sorb, 
notice,  and  consent  to  such  conditional  reversal,  had  been  given  by 
appellant. 

From  the  Monroe  Circuit  Court. 
■J.  R.  East  and  A.  M.  Cunning,  for  appellant. 
J.  B.  Black,  for  appellee. 
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Howard,  J. — This  was  an  action  brought  by  the  ap- 
pellee for  possession  of  real  estate,  for  damages  for  its 
detention,  and  for  injunction  to  prevent  appellant  from 
thereafter  interfering  with  appellee's  said  possession. 

From  the  amended  supplemental  answer  of  appellant, 
to  which  a  demurrer  was  sustained,  it  appears  that  the 
parties  to  this  action  are  the  same  persons  that  were 
parties  to  a  divorce,  wherein  a  judgment  for  divorce  was 
granted  to  the  appellee  and  to  the  appellant,  which  judg- 
ment was  reversed  by  this  court.  See  Alexander  v. 
Alexander,  140  Ind.  555. 

From  this  answer,  and  from  the  record  in  said  divorce 
case,  it  also  appears  that  the  real  estate  here  in  question 
is  owned  by  the  parties  hereto  by  entireties  as  husband 
and  wife,  and  was  so  owned  by  them  previous  to  the 
bringing  of  either  action. 

By  the  reversal  of  the  judgment  of  divorce,  the  rela- 
tions of  the  parties  are  restored  to  their  original  condi- 
tion, as  if  no  action  for  divorce  had  ever  been  begun 
between  them. 

It  appears  that  in  the  divorce  case  the  trial  court  un- 
dertook, through  the  medium  of  a  commissioner,  to  di- 
vide between  the  parties  severally  these  and  other  lands 
theretofore  held  by  them  by  entireties.  Such  action,  it 
seems  to  us,  was  altogether  unwarranted.  Unless  the 
parties  themselves,  by  their  own  voluntary  deeds,  chose 
to  convey  to  one  another  the  lands  held  by  them,  in  such 
manner  as  they  might  think  best,  with  a  view  to  the 
equitable  division  of  their  property,  the  court  could  not, 
by  the  aid  of  a  commissioner,  or  otherwise,  make  such 
division  for  them  as  an  accompaniment  of  their  divorce 
proceedings.  The  only  action  in  relation  to  property 
that  might  be  taken  by  the  court,  was  the  giving  of  a  sum 
in  gross  as  alimony  to  the  wife  out  of  the  husband's  es- 
Vol.  140—36 
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tate.  Section  1059  R.  S.  1894  (section  1047,  R.8.1881); 
Rice  v.  Rice,  6  Ind.  100;  Green  v.  Green,  7  Ind.  113. 

By  this  ruling,  no  reference,  of  course,  is  had  to  the 
disposition  of  property  rights  of  parties  to  divorce,  as  re- 
ferred to  in  Behrley  v.  Bekrley,  93  Ind.  255,  and  cases 
there  cited. 

This  proceeding  for  securing  to  the  husband  certain 
lands  held  by  him  and  his  wife  by  entireties  could  not, 
in  any  event,  be  determined  so  long  as  the  divorce  itself 
remained  undetermined.  The  demurrer  to  the  amended 
supplemental  answer  should  therefore  have  been  over- 
ruled. This,  the  appellee  now  confesses,  and  asks  for  the 
reversal  of  the  cause' back  to  and  including  the  error  of 
the  court  in  sustaining  the  demurrer.  Before  this  court 
could  agree  to  consider  such  conditional  reversal,  it 
should  first  appear  that  notice  of  such  modified  confes- 
sion of  error  had  been  given  to  the  appellant,  or  that  a 
waiver  of  such  notice,  and  consent  to  such  conditional 
reversal  had  been  given  by  the  appellant. 

But  a  simple  examination  of  the  record  in  this  case, 
and  of  the  record  in  the  divorce  case  between  the  same 
parties,  makes  it  apparent,  first,  that  this  case  should 
not  have  been  brought  until  after  the  final  determination 
of  the  divorce  case;  and  secondly,  that  the  divorce  case 
having  been  now  determined  by  a  reversal  of  the  judg- 
ment for  divorce,  there  no  longer  remains  any  ground 
on  which  this  case  may  stand.  Not  only  the  judgment 
for  divorce  itself  but  also  all  the  orders  of  the  court  made 
in  pursuance  of,  and  in  aid  of  carrying  out,  that  divorce, 
including  all  deeds  of  property  of  the  parties,  made  by 
order  of  the  court,  through  a  commissioner  of  court  or  oth- 
erwise, are  set  aside  and  to  be  held  for  naught.  The  lands 
and  other  property  of  the  parties  are  held  by  them  by  the 
same  right  and  title  as  they  were  held  prior  to  the  bring- 
ing of  the  suit  for  divorce,  save  only  such  transfers,  if  any 
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there  be,  which  the  parties  may  have  made  themselves, 
either  to  one  another  or  to  third  parties.  As  to  the  effect 
of  such  last  conveyances,  if  any,  we  make  no  decision. 

The  judgment  is  reversed  at  the  cost  of  the  appellee. 

Jordan,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  March  15, 1896. 


No.  16,091. 

Gable  et  al.  v.  Thb  Columbus  Cigab  Company.       j 

Fraudulent  Convbyakcb. — When  May  Be  Set  Aside.— Motive.— Con- 
sideration.—It  a  deed  ia  made  and  accepted  for  the  fraudulent  pur- 
pose of  cheating,  hindering,  or  delaying  creditors,  it  may  be  over- 
thrown, no  matter  what  may  have  been  the  consideration  paid 
therefor,  or  how  pure  the  motive  that  induced  it. 

Sake. —  When  May  Be  Set  Aside  as  to  Subsequent  and  Existing  Creditors. 
— A  deed  may  be  set  aside  as  fraudulent  as  to  existing  and  subse- 
quent creditors,  where  the  grantor,  on  account  of  his  peculiar  con- 
dition, or  the  business  in  which  he  is  about  to  engage,  or  in  antici- 
pation that  he  will  or  may  incur  debts  which  he  may  not  wish  to 
pay,  or  be  compelled  to  pay,  conveys  his  property,  or  causes  it  to  be 
conveyed,  for  the  purpose  of  preventing  it  from  becoming  subject  to 
the  payment  of  his  debts,  and  the  person  receiving  the  conveyance 
has  knowledge  of,  or  participates  in,  the  purpose  for  which  it  waa 

Sam*.— Presumption  of  Fraud.— Amount  of  Debt. — Of  Property.— Pre- 
sumption of  fraud  does  not  depend  on  the  amount  of  the  debt,  or 
the  extent  of  the  property,  or  the  circumstances  of  the  party. 

Sauk, — Husband  and  Wife. —  Chattel  Mortgage. — Consideration. — Gift. 
—Where  a  husband  executed  a  chattel  mortgage  to  his  wife  to  se- 
cure a  loan  made  to  him  by  her,  and  the  finding  of  the  court  shows 
that  most  of  the  money  thus  loaned  was  money  which  he  had  let  her 
have  for  housekeeping  purposes  and  which  she  kept  and  secreted 
without  his  knowledge,  tbe  transaction  was  a  gift,  pare  and  simple, 
and  the  mortgage  was  fraudulent  as  to  creditors. 

Same. — Burden  of  Proof . — Good  Faith. — Consideration. — In  such  case, 
the  burden  is  upon  the  wife  to  establish  the  good  faith  of  the  pur- 
chase, and  it  must  be  shown  by  clear  and  satisfactory  evidence  that 
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it  was  for  a  valuable  consideration  paid  by  her  oat  of  her  separate 
estate,  or  by  some  other  person  lor  her. 

From  the  Bartholomew  Circuit  Court. 

G.  W.  Cooper,  C.  B.  Cooper,  W.  L.  Cox  and  J.  F.  Cox, 

for  appellants. 

M.  D.  Emig,  for  appellee. 

Dailey,  J. — This  was  an  action  in  the  court  below  by 
the  appellee  against  the  appellants,  in  two  paragraphs  of 
complaint,  to  set  aside  a  deed  of  conveyance  made  by 
Joseph  H.  Gable  to  his  wife,  Malinda  A.  Gable.  The 
complaint  also  shows  that  the  husband  made  a  chattel 
mortgage  to  his  wife  to  secure  $1,000  upon  his  saloon 
and  fixtures,  which  deed  and  mortgage  embraced  all  of 
his  property  of  every  description,  and  all  were  executed 
in  pursuance  of  a  design  by  appellants  to  defraud  the 
appellee. 

One  paragraph  proceeds  upon  the  theory  that  the  deed 
and  mortgage  were  without  any  consideration,  and  were 
made  to  hinder,  delay  and  defraud  appellee  and  other 
creditors;  and  the  other,  upon  the  ground  that  the  deed 
and  mortgage  were  made  without  any  adequate  consider- 
ation and  pursuant  to  a  mutual  intention  and  combina- 
tion of  appellants  to  cheat,  hinder,  delay  and  defraud  his 
existing  and  subsequent  creditors.  The  chattel  mort- 
gage was  made  under  the  pretense  of  securing  to  the  wife 
the  sum  of  $1,000,  and  before  this  cause  was  tried  the 
record  shows  that  she  took  possession  of  the  saloon  and 
fixtures  under  this  transfer,  leaving  nothing  accessible 
to  the  creditors  hut  the  real  estate,  the  deed  to  which  was 
Bought  to  be  set  aside. 

The  cause  was  tried  without  the  intervention  of  a  jury. 
On  the  request  of  the  appellants  the  court  made  a  special 
finding  of  facts  and  stated  its  conclusions  of  law  thereon: 
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1.  That  aaid  deed  was  fraudulent  and  void  as  to  ex- 
isting and  subsequent  creditors. 

2.  That  the  real  estate  described  in  said  deed  is  sub- 
ject to  the  plaintiff's  judgments,  and  may  be  sold  subject 
to  the  wife's  inchoate  right  to  satisfy  the  same. 

To  these  conclusions  of  law,  the  appellants,  at  the  time, 
excepted,  and  present  this  appeal. 

The  special  finding  clearly  discloses  that  the  appellee 
was  an  existing  creditor  to  the  amount  of  $135.10,  at  the 
time  of  the  execution  of  the  deed  and  mortgage.  It  is 
shown  that  appellant,  Joseph  H.  Gable,  paid  for  the  real 
estate  in  controversy  $3,300,  and  put  improvements 
thereon,  which  enhanced  the  value  of  the  property  to 
$4,300,  and  the  only  consideration  claimed  to  have  been 
given  for  the  conveyance  was  the  satisfaction  of  a  pre* 
tended  debt  of  $1,600.  $99.70of  the  plaintiff 's  claim  was 
created  after  the  deed  and  mortgage  were  executed,  but 
no  portion  of  the  debt  matured  until  after  the  transfers 
were  made.  Immediately  after  the  deed  was  made,  Joseph 
H.  Gable  began  to*  purchase  of  divers  persons  to  fill  his 
saloon  with  goods  on  credit,  and  then  gave  his  wife  a 
chattel  mortgage  on  all  that  was  therein,  leaving  his 
debts  unpaid.  He  began  the  saloon  business  on  the  11th 
of  October,  1890;  the  deed  was  made  on  the  15th  day  of 
October,  1890;  on  the  15th  of  December,  1890,  he  exe- 
cuted the  chattel  mortgage  on  all  his  personal  property 
to  his  wife  to  secure  a  pretended  sum  of  $1,000,  and  in 
less  than  a  month  thereafter  she  closed  out  the  saloon 
and  sold  it  for  $1,000  and  the  business  ceased. 

In  the  consideration  of  the  question  now  before  us,  it 
will  he  borne  in  mind  that  appellants,  by  excepting  to 
the  special  conclusions  of  law  drawn  by  the  court  from 
the  facts  found,  admit  that  the  facts  in  the  case  are  fully 
and  correctly  found.  State,  ex  ret.,  v.  Vogel,  117  Ind. 
188  (192). 
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The  court  found,  as  stated,  that  there  was  a  mutual 
intention  and  design  on  the  part  of  the  appellants,  as 
husband  and  wife,  to  cheat,  hinder,  delay  and  defraud 
the  appellee  and  other  creditors  existing  and  subsequent. 
A  careful  review  of  the  evidence  convinces  us  of  the 
correctness  of  this  finding. 

Appellee  being  an  existing  creditor  at  the  time  of  the 
execution  of  the  deed  and  mortgage,  section  4920,  R.  S. 
1881  (Burns  R.  S.  1894,  section  6645),  makes  all  such 
transactions  void  as  to  the  persons  sought  to  be  de- 
frauded. If  a  deed  is  made  and  accepted  for  the  fraud- 
ulent purpose  of  cheating,  hindering  or  delaying  credit- 
ors, it  may  be  overthrown,  no  matter  what  may  have 
been  the  consideration  paid  therefor,  or  how  pure  the 
motive  which  induced  it.  Brittain  v.  Crowtker,  54  Fed. 
Rep.  295. 

If  the  alienation  is  effected  with  such  mutual  design, 
the  presence  of  the  most  bounteous  or  adequate  price  will 
notsaveor  cure  it.  Wait  Fraud.  Conv.  (2ded.),  sec- 
tions 207,  208;  Billings  v.  Russell,  101'N.  Y.  226  (232); 
Boyd  v.  Turpin,  94  N.  C.  137;  Bradley  &  Co.  v.  Bags- 
dale,  64  Ala.  558;    Gillespie  v.  AUen,  17  S.  E.  Rep.  184. 

So  a  conveyance  by  a  debtor  to  his  wife  for  a  consid- 
eration greatly  below  its  value,  will  be  wholly  set  aside. 
Botes  v.  Morris,  13  So.  Rep.  138. 

The  protection  and  preservation  of  the  rights  of  cred- 
itors is  the  fundamental  policy  of  the  law.  WaitFraud. 
Conv.,  section  1. 

It  is  true  there  is  a  line  of  cases  affirming  the  doctrine 
that  if  the  husband,  without  any  fraudulent  intention,  in 
view  of  the  amount  and  value  of  all  his  property,  con- 
veys by  gift  a  portion  of  his  property  to  biB  wife,  he  be- 
ing solvent  at  the  time,  and  retains  a  sufficient,  amount 
of  it  subject  to  the  ordinary  process  to  liquidate  his  just 
debts,  the  court  will  uphold  the  deed.     But  it  is  other- 
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wise  when  the  debtor  does  not  retain  ample  property  to 
pay  bis  debts  that  can  be  levied  on  by  execution.  Money 
in  the  bands  of  another,  which  the  officer  can  not  pos- 
sess, can  not  be  seized  on  execution.  The  creditor  is 
not  required  to  resort  to  an  extraordinary  remedy  in  aid 
of  his  claim,  but  may  proceed  against  property  fraudu- 
lently conveyed.     Eiler  v.  Crvll,  112  Ind.  318  (321). 

It  is  settled,  both  on  principle  and  authority,  to  be 
sufficient  to  set  aside  the  deed  as  to  existing  and  subse- 
quent creditors  where  the  grantor,  on  account  of  the 
peculiar  condition  in  which  he  finds  himself  placed,  or 
the  business  in  which  he  is  about  to  engage,  and  in  an- 
ticipation that  he  will  or  may  incur  debts  which  he  may 
not  wish  to  pay,  or  be  compelled  to  pay,  conveys  his 
property,  or  causes  it  to  be  conveyed,  for  the  purpose  of 
preventing  it  from  becoming  subject  to  the  payment  of 
his  debts  when  they  shall  accrue,  and  where  the  person 
who  receives  the  conveyance  has  knowledge  of,  or  par- 
ticipates in,  the  purpose  for  which  it  is  made,  such  con- 
veyance may  be  adjudged  to  be  fraudulent  as  against 
subsequent  creditors.  He  can  not  legally  or  honestly  in 
this  manner  provide  for  his  family  and  cast  upon  the 
creditors  the  hazards  of  his  speculations.  Carpenter  v. 
Rot,  10  N.  Y.  227  (232);  Parish  v.  Murphree,  13  How. 
Rep.  92;  Plunketi  v.  Plunkeit.lUInd.  484  (488);  Bishop 
v.  Redmond,  83  Ind.  157. 

The  presumption  of  fraud  does  not  depend  on  the 
amount  of  the  debt,  or  the  extent  of  the  property  or  the 
circumstances  of  the  party;  to  attempt  to  create  such  dis- 
tinction would  prove  an, inlet  to  fraud.  1  Story  Eq., 
section  359;  3  Johns.  Ch.  501. 

It  is  evidently  the  law  that  a  voluntary  conveyance, 
where  there  is  no  consideration  for  a  deed,  is  void  as  to 
creditors,  although  the  grantee  had  no  notice  of  the 
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fraud.     Barkley  v.  Tapp,  87  Ind.  25;    Wright  v.  NippU, 
92  Ind.  310. 

A  conveyance  may  be  partially  as  well  as  entirely  vol- 
untary,  although  there  is  no  actual  intent  to  defraud; 
yet,  if  the  price  was  so  manifestly  inadequate  as  to  shock 
the  moral  sense  and  create  at  once  a  suspicion  of  fraud, 
a  court  of  equity  will  set  aside  the  deed  and  devote  the 
excess  to  creditors,  regarding  the  conveyance  to  the  ex- 
tent of  the  difference  as  voluntary.  Bump  Fraud  Conv., 
section  232;  Bales  \.  Morris,  supra;  Robinson  v.  Stewart, 
10  N.  Y.  189;  Van  Wyeh  v.  Setuard,  1  Am.  Lead.  Cases, 
45  (18  Wend.  375);  Norton  v.  Norton,  5  Cush.  524; 
Crumbattgh  v.  Kugler,  2  Ohio  St.  R.  373. 

So,  a  grossly  inadequate  consideration  will  render  a 
contract  fraudulent.  Wait  Fraud  Conv.,  section  207. 
But  if  the  deed  is  actually  fraudulent  it  will  be  wholly 
Bet  aside,  and  the  purchaser,  though  he  pays  a  consider- 
ation, has  no  protection.  McCanUss  v.  Smith,  25  Atl. 
Rep.  211. 

The  finding  of  the  court  shows  that  the  most  of  the 
$1,000  the  wife  claimed  to  have  loaned  to  her  husband, 
and  for  which  the  mortgage  was  given,  was  money  be 
let  her  have  for  housekeeping  purposes  and  which  she 
kept  and  secreted  without  his  knowledge.  This  trans- 
action was  a  gift,  pure  and  simple,  and  the  mortgage 
was  fraudulent  as  to  creditors.  Wisconsin  Granite  Co. 
v.  Bay,  33  N.  E.  Rep.  31. 

Persons  must  be  just  before  they  are  generous,  and  the 
law  stamps  a  man's  generosity  with  the  name  of  fraud 
when  it  prevents  him  from  acting  fairly  towards  his 
creditors,  and  presumes  fraud  if  he  disables  himself  from 
paying  his  debts.  In  such  cases  the  presumption  of 
fraud  arises  and  may  exist  without  the  imputation  of 
moral  turpitude.  Bump.  Fraud.  Conv.,  p,  272.  In 
this  case,  a  part  of  the  money  due  her  was  from  her  hns- 
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band  for  labor.  A  conveyance  by  an  insolvent  husband 
to  his  wife  in  pursuance  of  a  contract  to  compensate  her 
for  services  is  invalid  and  voidable  as  against  creditors. 
Wait  Fraud  Conv.,  section  218. 

It  appears  that  she  held  no  note  or  other  written  con- 
tract for  the  $1,600  she  claimed  against  the  husband 
and  for  which  the  deed  was  given.  In  such  case  the 
burden  of  proof  is  upon  her  to  establish  the  bona  fides  of 
the  purchase,  and  it  must  be  shown  by  clear  and  satis- 
factory evidence  that  it  was  for  a  valuable  consideration 
paid  by  her  out  of  her  separate  estate  or  by  some  other 
person  for  her.     Wait,  etc.,  supra,  301. 

The  evidence  must  also  be  free  of  suspicion.  Kerr 
Frauds,  200. 

We  are  persuaded,  in  the  case  at  bar,  that  the  appel- 
lants practiced  a  fraud  upon  the  appellee  in  the  transac- 
tion assailed  and  sought  to  be  set  aside,  and  have  re- 
sorted to  expedients  to  conceal  the  evidence  of  it.  In 
such  a  case  it  is  plainly  the  duty  of  a  court  of  equity  to 
pursue  it  in  its  tortuous  course  and  uncover  and  expose 
its  tracks.  We  are  of  the  opinion  that  the  judgment  of 
the  court  below  is  sustained  by  the  evidence.  Appel- 
lants urge  that  the  special  finding  does  not  show  that 
Joseph  H.  Gable  had  no  other  property  subject  to  execu- 
tion at  the  time  of  the  conveyance  to  the  wife  of  this 
real  estate.  We  think  the  appellant  is  wrong  in  this 
contention. 

There  is  no  error  justifying  a  reversal,  and  the  judg- 
ment is  affirmed,  with  costs. 

Filed  Oct  31, 1884;  motion  for  rehearing  overruled  April  fi, 1886. 
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No.  17,229. 
Kennedy  v.  Hudkinb. 

Quifitno  Titlk.— By  Widow  who,  While  an  Infant,  Bad  Joined  wiA 
Her  Eaubfind  in  it*  Conveyance. — Complaint. — In  an  action  by  a 
widow  to  quiet  her  title  to  certain  real  estate,  in  the  conveyance  of 
which  she  had  joined  with  her  husband,  while  she  was  under 
twenty-one  years  of  age,  the  complaint  is  insufficient,  which  fails 
to  allege  that  at  the  time  of  the  execution  of  the  deed  the  husband 
was  also  a  minor. 

Seal  Estate.— Co  nee  y  oner .— Joinder  of  Infant  Wtye  tcith  Husband.— 
An  infant  wife  may  lawfully  join  with  her  adult  husband  in  the 
conveyance  of  his  real  estate,  in  the  same  manner  as  ahe  would  be 
authorized  to  do  if  she  were  over  twenty-one  years  of  age. 

From  the  Fulton  Circuit  Court. 
J.  Conner  and  W.  W.  McMahan,  for  appellant. 
E.  Myers,  G.  W.  ilolman  and  E.  C.  Stephenson,  for 
appellee. 

Jordan,  J. — The  facts,  as  they  appear  from  the  allega- 
tions of  the  complaint,  in  this  cause,  are  as  follows: 
"That  on  December  16,  1881,  the  appellant  was  the  wife 
of  one  Richard  Hudkina,  who  was,  at  that  time,  the 
owner  in  fee  of  the  real  estate  described  in  the  com- 
plaint, situated  in  Fulton  county,  Indiana;  that  on  that 
day,  being  a  minor,  she  joined  with  her  said  husband  in 
a  warranty  deed  conveying  said  lands  to  appellee;  that 
she  and  her  said  husband  acknowledged  the  instrument  of 
conveyance  in  accordance  with  the  statutory  form  pre- 
scribed for  persons  of  full  age;  that  she  reached  her  ma- 
jority on  December  19,  1883;  that  after  the  execution  of 
said  deed  her  said  husband  died,  leaving  her  surviving, 
as  his  widow;  that  on  September  10,  1893,  she  dis- 
affirmed the  deed  of  conveyance  in  question.  The  com- 
plaint concludes  with  a  prayer  to  quiet  her  title  to  one- 
third  of  the  real  estate,  and  for  partition  thereof. 
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A  demurrer  was  sustained  to  the  complaint  for  insuffi- 
ciency of  facts,  and  this  action  of  the  lower  court  is  as- 
signed for  error.  Since  April  13,  1866,  an  infant  wife 
of  an  adult  huaband  has  been  empowered  by  statute  to 
join  with  him  in  the  conveyance  of  his  real  estate  in  the 
same  manner  as  she  would  he  authorized  if  over  the  age 
of  twenty-one  years.  Section  3363,  R.  S.  1894,  section 
2943,  R.  S.  1881.  Applegate  v.  Conner,  93  Ind.  186; 
Bakes  v.  Gilbert,  93  Ind.  70. 

It  will  be  observed  that  the  complaint  in  the  case  at 
bar  omits  to  aver  that  the  husband,  at  the  time  of  the 
execution  of  the  deed  in  controversy,  was  also  a  minor; 
this  was  an  essential  fact  to  be  alleged  in  addition  to  the 
infancy  of  the  appellant,  in  order  to  constitute  a  cause 
of  action  in  her.     Bakes  v.  Gilbert,  supra. 

Infancy  of  the  appellant's  husband,  at  the  date  of  the 
conveyance,  can  not  be  presumed,  but  must  be  averred 
and  proven  as  one  of  the  requisite  facts  or  grounds  for 
relief.  Boyd  v.  Fitch,  71  Ind.  306;  McSweeney  v.  Mc- 
Millen,  96  Ind.  298. 

Appellant's  complaint  did  not  state  a  cause  of  action, 
and  there  was  no  error  in  sustaining  the  demurrer  of 
appellee. 

Judgment  affirmed  with  costs. 

Filed  March  13, 1896. 
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Cargar  v.  Fee  et  al. 

Jcbibdiotioh.— Change  of  Venue  from  County  by  Pro  Tempore  Judge 
Appointed  by  Fro  Tempore  Judge.— When  Invalid— iltversal.—Nev> 
Trial. — Circuit  Court. — Where  objection  is  made  to  the  competency 
of  a  pro  tempore  judge,  and  such  pro  tempore  jndge  appoints  another 
pro  tempore  judge,  to  which  objection  is  promptly  made,  and  the  sec- 
ond pro  tempore  judge  grants  a  change  of  venue  from  the  county, 
and  an  appeal  is  taken  from  the  judgment  of  the  court  to  which  the 
case  was  sent  on  change  of  venue,  and  the  case  is  reversed  on  ap- 
peal and  remanded  with  order  for  further  proceedings,  the  appoint- 
ment, of  the  pro  tempore  judge  by  a  pro  tempore  judge  being  errone- 
ous and  promptly  objected  to,  all  acts  done  in  the  case  on  and  after 
the  change  of  venue  from  the  first  pro  tempore  judge  were  nullified 
by  the  reversal  in  the  Supreme  Court,  and  the  only  authority  that 
should  be  exercised  by  the  court  of  the  county  to  which  the  change 
of  venue  was  taken  was  to  return  the  case,  after  being  reversed  and 
remanded,  to  the  court  of  the  county  of  original  jurisdiction,  which 
had  at  no  time  been  divested  of  jurisdiction  by  the  attempted  change 
of  venue. 

Practice. — Motion. — Presents  no  Question  on  Appeal  Unless  Made  a  Part 
of  the  Record. — A  motion  to  separate  causes  of  action  and  to  reject 
paragraphs  of  complaint  for  misjoinder  of  causes  and  of  parties  de- 
fendant, which  was  overruled,  presents  no  question  on  appeal  when 
it  is  not  made  a  part  of  the  record  by  bill  of  exceptions  or  other- 

Sahb. — Motion  to  Separate  Causes  of  Action. — Demurrer. — Where  two 
causes  of  action  are  improperly  united,  the  error  should  be  reached 
by  motion  to  separate,  and  not  by  demurrer. 

Samh. — Refusing  to  Submit  Form  of  Verdict. — Issues, — Where  the  re- 
lief entitled  to  by  the  plaintiff,  under  the  issues,  was  the  right  of 
ownership  and  the  possession  of  the  whole  land  in  controversy, 
there  was  no  error  in  refusing  to  submit  to  the  jury  a  form  of  gen- 
eral verdict  finding  for  the  plaintiff  as  to  a  certain  right  of  way 
over  the  land  in  controversy. 

JvDGHETfT.— Reversal.— Supreme  Court  Practice. — A  judgment  will  not 
be  reversed  for  misjoinder  of  either  causes  of  action  or  of  parties. 

Demukhkk. — Causes  for. — There  is  no  such  reason  for  demurrer  as 
misjoinder  of  parties. 

Assignment  of  Errors. — Joint  Assignment. — Instructions. — An  assign' 
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went  of  error  alleging  that  the  court  erred  in  giving  to  the  jury  cer- 
tain instructions,  assigning  them  jointly,  to  be  available,  must  show 
that  all  of  such  instructions  are  erroneous. 

Record. — Interrogatorieu  to  Jury,  and  Answer*. — How  Made  a  Part  of 
Record.-'- Motion  for  Judgment  Nan  Obstante  Veredicto.— Bill  of  Ex- 
ceptions.— Answers  to  interrogatories,  as  well  as  the  general  verdict 
itself,  are  a  part  of  the  record  without  being  included  in  a  bill  of 
exceptions,  and  a  motion  for  judgment  upon  the  answers,  notwith- 
standing the  verdict,  presents  a  question  which  may  be  determined 
by  an  inspection  of  the  record,  without  a  bill  of  exceptions. 

Landlord  and  Tbnant.—  When  Such  Heltttion  does  not  Exist.— For  facta 
insufficient  to  establish  the  relation  of  landlord  and  tenant,  see 
opinion. 

From  the  Huntington  Circuit  Court. 
T.  Q.  Smith,  Sayler  &  Sayler  and  /.  R.  Day,  for  ap- 
pellant. 

/.  B.  Kenner,  L.  Mock  and  L.  B.  Simmons,  for  appel- 


Howard,  J. — This  was  an  action  brought  by  the  ap- 
pellee James  W.  Fee  against  the  appellant  and  others  for 
possession  of,  and  to  quiet  title  to,  real  estate. 

The  suit  was  begun  April  22,  1884,  in  the  Wells  Cir- 
cuit Court.  There  were  numerous  changes  of  venue,  the 
case  having  been  heard  in  three  counties  and  before  nine 
different  judges.  Four  trials  were  had,  each  resulting 
in  a  judgment  for  the  appellee.  The  case  is  here  for  the 
second  time.     Cargar  v.  Fee,  119  Ind.  536. 

On  the  former  appeal  to  this  court,  it  appeared  that 
the  judge  of  the  Wells  Circuit  Court,  deeming  himself 
disqualified,  appointed  James  P.  Hale,  Esq.,  judge  pro 
tempore  to  try  the  case.  A  change  of  venue  being  taken 
from  Judge  Hale,  he  appointed  E.  C.  Vaughn,  Esq.,  as 
judge  pro  tempore  in  his  place.  A  change  of  venue  waa 
then  taken  from  the  county,  and  the  case  was  sent,  by 
Judge  Vaughn,  to  Adams  count)',  where  atrial  was  had 
and  judgment  rendered  for  the  appellee.     On  a  new  trial, 
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under  the  statute,  judgment  was  again  given  to  the  ap- 
pellee. 

From  the  last  judgment,  an  appeal  was  taken  to  this 
court,  and  the  judgment  was  reversed  for  the  reason  that 
Judge  Hale,  an  appointee  of  the  regular  judge  of  the 
Wells  Circuit  Court,  had  himself  no  authority  to  appoint 
Judge  Vaughn  to  try  the  case,  such  power  to  appoint  a 
special  judge  residing  only  in  the  regular  judge. 

When  the  case  was  returned  to  Adams  county,  it  was, 
on  motion  of  appellee,  certified  back  to  the  Wella  Circuit 
Court,  where  it  was  again  docketed  for  trial  and  sum- 
mons issued. 

In  answer  to  the  summons,  appellant  appeared  spe- 
cially and  filed  a  plea  in  abatement,  in  two  paragraphs. 
In  the  first  paragraph  of  the  plea  it  was  claimed  that  the 
Wells  Circuit  Court  had  no  jurisdiction  of  the  case,  for 
the  reason  that  the  same  continued  in  the  jurisdiction  of 
the  Adams  Circuit  Court,  to  which  it  had  been  sent  on 
change  of  venue  by  Judge  Vaughn.  In  the  second  par- 
agraph of  the  plea  it  was  claimed  that  the  Wells  Circuit 
Court  had  no  jurisdiction,  for  the  reason  that  the  orig- 
inal suit  in  the  Adams  Circuit  Court  had  been  abandoned 
and  a  new  suit,  with  the  same  issues  and  between  the 
same  parties,  begun  in  the  Wells  Circuit  Court  without 
having  paid  the  costs  of  the  former  suit. 

A  demurrer  was  sustained  to  the  plea  in  abatement. 
We  do  not  think  that  this  ruling  was  erroneous,  as  con- 
tended by  counsel  for  appellant. 

On  the  former  appeal  in  this  case,  Cargar  v.  Fee,  su- 
pra, it  was  decided  that  the  person  appointed  by  the  reg- 
ular judge  to  try  the  case  could  not  himself,  over  objec- 
tion promptly  interposed,  appoint  another  person  to  try 
the  case.  As,  therefore,  the  appointment  of  Judge 
Vaughn  was  invalid,  jurisdiction  of  the  case  at  once  re- 
vested in  the  regular  judge  of  the  Wells  Circuit  Court. 
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It  is  true  that  had  there  been  no  objection  made  to  the 
appointment  of  Judge  Vaughn,  his  acta  would  have  been 
those  of  a  de  facto  judge,  and  the  change  of  venue  would 
stand  against  a  collateral  attack.  Hayes,  Admr.,  v. 
Sykes,  120  Ind.  180;  Bowen  v.  Swander,  121  Ind.  164. 

Objection  was,  however,  promptly  made,  and  he  had 
no  authority  to  send  the  case  on  change  of  venue  to  Ad- 
ams  county.  Consequently,  when  the  judgment  rendered 
in  the  Adams  Circuit  Court  was  reversed  for  the  error  in 
the  appointment  of  the  judge  who  had  sent  the  case 
there,  that  reversal  operated  to  nullify  all  acts  done  In 
the  case  on  and  after  the  change.  The  only  authority 
that  could  be  exercised  in  the  Adams  Circuit  Court  was 
to  return  the  case  to  the  Wells  Circuit  Court,  which  court 
had  not  at  any  time  been  divested  of  jurisdiction  by  the 
attempted  change  of  venue. 

Neither  is  it  true,  as  contended  in  the  second  para- 
graph of  the  plea  in  abatement,  that  the  refiling  of  the 
case  in  the  Wells  Circuit  Court  was  the  beginning  of  a 
new  cause  of  action.  This  appears  sufficiently  from  what 
we  have  already  aaid. 

The  court  overruled  appellant's  motion  to  require  a 
separation  of  causes  of  action,  and  to  reject  paragraphs 
of  the  complaint  for  misjoinder  of  causes  and  of  parties 
defendant.  We  do  not  think  there  was  any  error  in  this; 
but  the  question  is  not  properly  before  us,  as  the  motion 
is  not  made  a  part  of  the  record  by  bill  of  exceptions  or 
otherwise.     Shields  v.  McMahan,  101  Ind.  591. 

The  appellant  also  contends  that  the  court  erred  in 
overruling  his  demurrer  to  the  complaint. 

The  complaint  was  in  three  paragraphs.  In  the  first 
paragraph  the  appellee  alleged  that  he  was  the  owner 
and  entitled  to  the  possession  of  the  real  estate  in  dis- 
pute; that  the  appellant  held  possession  of  it  without 
right,  and  for  six  years  prior  to  the   commencement  of 
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the  action,  had  unlawfully  kept  the  appellee  out  of  pos- 
session to  his  damage;  that  the  remaining  defendants 
claimed  some  interest  in  the  land  adverse  to  appellee, 
which  claim  was  without  right  and  a  cloud  upon  appel- 
lee's title;  demanding  judgment  for  possession  and  dam- 
ages against  appellant,  that  all  defendants'  claims  he 
declared  void  and  appellee's  title  he  quieted. 

The  second  paragraph  differed  from  the  first  only  is 
the  description  of  the  land  soughtto  be  recovered. 

In  the  third  paragraph  of  the  complaint,  the  appellee 
claimed  to  be  the  equitable  owner  in  fee  simple,  and  en- 
titled to  the  possession  of  the  land;  that  he  and  his 
grantors  were  in  peaceable  and  adverse  possession  from 
1837  until  six  years  prior  to  the  bringing  of  the  action, 
at  which  time  appellant  unlawfully  took  possession  and 
has  since  wrongfully  kept  appellee  out  of  possession  to 
his  damage,  demanding  judgment  as  before. 

The  first  reason  assigned  for  the  demurrer  is,  that  no 
one  of  the  paragraphs  contains  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Each  paragraph  is  for  possession  of,  and  to  quiet  title 
to,  real  estate  and  is  quite  sufficient  for  that  purpose. 

The  second  and  third  reasons  for  the  demurrer  are, 
that  there  is  a  misjoinder  of  causes  of  action  and  of  par- 
ties defendant. 

We  do  not  think  that  any  paragraph  of  the  complaint 
shows  such  misjoinder.  By  clause  five  of  section  279, 
R.  S.  1894  (section  278,  R.  S.  1881),  actions  to  recover 
real  property,  with  or  without  damages,  rents  and  profits, 
partition,  and  to  quiet  title  may  be  united. 

Besides,  no  reversal  will  be  awarded  for  misjoinder  of 
either  causes  of  action  or  of  parties.  Section  344,  R.  S. 
1894  (section  3,41,  R.  S.  1881). 

There  is  no  such  reason  for  demurrer  as   misjoinder 
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of  parties.  Redelsheimer  v.  Miller,  107  Ind.  485,  section 
342,  R;  S.  1894  (section  339,  R.  S.  1881). 

Even,  moreover,  if  there  were  here  two  causes  of  ac. 
tion  improperly  united  against  all  the  defendants,  still 
the  error  should  be  reached  by  motion  to  separate  and 
not  by  demurrer.  Lane  v.  State,  ex  rel.,  27  Ind.  108; 
Baddeley  v.  Patterson,  78  Ind.  157. 

The  appellant  answered  the  complaint  in  two  para- 
graphs, the  general  denial  and  the  twenty  year  statute 
of  limitations.  He  also  filed  a  cross-complaint,  alleging 
ownership  and  possession  in  himself  and  asking  that  his 
title  be  quieted. 

The  appellee  replied  to  the  second  paragraph  of  the 
answer  and  also  answered  the  cross-complaint,  each  by  a 
general  denial. 

Appellant  contends  that  certain  instructions  given  to 
the  jury  at  the  request  of  the  appellee  were  not  correct 
statements  of  the  law,  as  applicable  to  the  case. 

It  was  assigned  as  a  cause  for  a  new  trial  that  "the 
court  erred  in  giving  to  the  jury  instructions  numbered 
1,  IK,  2,  3,  4,  5,  6,  7,  9,  10,  11,  12,  13,  14,  17,  18, 
asked  by  the  plaintiff." 

To  make  this  a  good  reason  for  a  new  trial  it  would  be 
necessary,  that  all  the  instructions  named  should  be  in- 
correct. The  trial  court  was  not  required  to  examine 
the  whole  series  to  find  those  which  might  be  erroneous. 
It  is  the  duty  of  one  claiming  error  to  point  out  that 
error,  so  that  the  trial  court  may  pass  upon  the  question 
intelligently.  Ohio, -etc.,  R.  W.  Co.  v.  McCartney,  121 
Ind.  385;  Williamson  v.  Brandenberg,  6  Ind.  App.  97; 
Walker  v.  Johnson,  6  Ind.  App.  600. 

It  is  also  claimed  that  the  court  erred  in  refusing  in- 
structions requested  by  appellant.  This  alleged  error 
also  is  not  properly  before  us.  The  seventh  reason  as- 
Vol.  140—37 
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signed  for  a  new  trial  was  that  the  court  refused  to  give 
to  the  jury  "  instructions  numbered  3  and  6  asked  by  the 
defendant."  The  assignment  of  error  being  thus  joint, 
if  either  of  the  instructions  was  erroneous  no  question 
is  presented. 

The  third  instruction  so  requested  and  refused  was 
certainly  erroneous.  In  it  the  jury  were  to  be  told  that 
a  prescriptive  use  of  a  right  of  way  may  be  acquired  in 
twenty  yearB  by  the  sufferanceof  the  owner.  To  establish 
such  an  easement  by  prescription  it  must  appear  that  the 
way  was  used  continuously  for  twenty  years  adversely 
to  the  owner  of  the  land,  under  a  claim  of  right,  and 
with  the  acquiescence  of  the  owner.  Nowlin  v.  Whipple, 
120  Ind.  596. 

It  is  claimed  as  error  that  the  court  refused  to  submit 
to  the  jury  a  form  of  general  verdict,  finding  for  the  ap- 
pellant as  to  a  certain  right  of  way  over  the  land  in  con- 
troversy. We  do  not  think  there  was  any  abuse  of  dis- 
cretion in  this.  The  pleadings  made  no  issue  as  to  a 
right  of  way,  but  only  as  to  the  ownership  and  right  of 
possession  to  the  whole  land.  The  jury  also  found,  in 
answer  to  an  interrogatory,  that  there  was  no  evidence 
as  to  such  right  of  way.  If  the  appellant  was  entitled 
to  any  recovery,  it  was  to  the  ownership  of  the  laud  itself. 

The  appellant  next  contends  that  the  court  erred  in 
overruling  his  motion  for  judgment  upon  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict. 

This  alleged  error  the  appellee  declines  to  discuss,  con- 
tending that  the  question  is  not  before  us,  inasmuch  as 
the  motion  was  not  made  a  part  of  the  record  by  bill  of 
exceptions. 

By  section  640,  R.  S.  1894  (section  628,  R.  S.  1881), 
it  is  provided  that  where  the  decision  objected  to  is  en- 
tered on  the  record,  and  the  grounds  of  objection  to  the 
ruling  of  the  court  appear  in  the  entry,  the  exception 
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may  be  taken  by  the  party  causing  it  to  be  noted  that 
he  excepts. 

Under  this  provision,  it  has  been  held  that  as  answers 
to  interrogatories,  as  well  as  the  general  verdict  itself, 
are  already  a  part  of  the  record,  the  motion  for  judg- 
ment upon  the  answers,  notwithstanding  the  verdict, 
presents  a  question  which  may  be  determined  by  an  in- 
spection of  the  record,  without  a  bill  of  exceptions,  just 
as  in  case  of  a  demurrer  to  a  pleading.  Campbell  v. 
Dutch,  36  Ind.  504;  Monroe  V.  Adams  Ex.  Co.,  65  Ind. 
60;  Salander  v.  Lockwood,  66  Ind.  285;  Terrs  Saute,  etc., 
R.  R.  Co.  v.  Clark,  Admr.,  73  Ind.  168;  Redinbo  v. 
Fretz,  99  Ind.  458. 

The  correctness  of  the  court's  ruling  is  therefore 
before  us  for  consideration. 

The  motion  for  judgment  upon  the  answers  to  inter- 
rogatories seems  to  have  proceeded  upon  the  theory  that 
appellee  was  the  owner  of  the  land,  and  that  appellant 
became  his  tenant  from  year  to  year,  and  so  was  entitled 
to  notice  to  quit  before  the  bringing  of  the  action  for 


This,  however,  was  not  appellant's  theory  of  defense. 
He  repudiated  the  title  of  appellee  to  the  land  and 
claimed  title  in  himself,  filing  his  cross-complaint  to 
quiet  his  title.  If,  then,  it  should  appear  that  he  was 
the  tenant  of  appellee,  he  has  denied  the  title  of  his  land- 
lord, and  is  not  entitled  to  notice  to  quit  on  demand  for 
possession.  Sims  v.  Cooper,  106  Ind.  87;  Tobin  v. 
Young,  124  Ind.  507. 

But  we  do  not  think  that  the  answers  to  interrogatories 
show  that  the  relation  of  landlord  and  tenant  ever  ex- 
isted between  appellee  and  appellant. 

The  appellant  claimed  title  to  the  land  through  one 
John  Grant.  The  jury  found  that  a  certain  Solomon 
Johnson  had  at  one  time  acted  as  agent  for  appellee. 
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The  following  interrogatory  and  answer,  intended  to 
show  the  relation  of  landlord  and  tenant,  then  follow: 

"4.  Did  John  Grant  obtain  permission  from  Solomon 
Johnson  to  fence  and  use  the  land  in  dispute?     Yes." 

This  comes  very  far  from  showing  that  the  relation  of 
landlord  and  tenant  was  established.  The  mere  per- 
mission to  use  the  land,  without  any  provision  for  rent, 
could,  at  most,  amount  to  a  tenancy  by  sufferance,  if, 
indeed,  it  could  amount  to  that.  No  notice  was,  there- 
fore, neceasary.  Section  7094,  R.  S.  1894  (section  5213, 
R.  S.  1881);  Eberwine  v.  Cook,  74  Ind.  377. 

Counsel  for  appellee  finally,  in  an  extended  and  earn- 
est argument,  contend  that  the  evidence  does  not  sustain 
the  verdict.  We  have  carefully  considered  what  coun- 
sel say  on  this  question,  and  have  referred  to  the  mass 
of  evidence  adduced.  We  think  that  there  was  enough 
in  the  evidence  from  which  the  jury  might  conclude  that 
a  good  paper  title  was  made  out  by  appellee.  The  jury 
might  also,  from  evidence  adduced,  find  that  appellee 
had  good  title  by  possession.  The  jury  were  better  able 
than  we  are  to  weigh  this  evidence,  and  we  can  not  dis- 
turb their  finding. 

Finding  no  available  error  in  the  record  the  judgment 
is  affirmed.  > 

Dailby,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Not.  14, 1894 ;  petition  for  *  rehearing  overruled  Mar.  22, 1896. 


\ 


NOVEMBER  TERM,  1894. 


Julian  it  01.  v.  The  State. 


No.  16,697. 
Julian  kt  al.  v.  The  State. 

Governok. — Powerto  Employ  Counsel.— Resisting Legislation. — Neither 
the  Governor  nor  any  other  officer  of  the  State  has  authority  to  em- 
ploy an  attorney  to  render  services  to  prevent  the  enactment  of 
laws  or  of  any  specified  law. 

Couet  of  Claims.— Legislative  Adjustment. ■  -Where  the  Legislature  as- 
sumes jurisdiction  of  a  claim  against  the  State  and  adjusts  it,  the 
court  of  claims  has  no  jurisdiction  whatever  over  the  matter  nor  to 
make  an  allowance. 

Ovficbrs.— Statutory  Powers.— Persons  Dealing  With.— Notice.— All 
persona  dealing  with  officers  exercising  statutory  powers,  and  whose 
authority  is  limited  by  statute,  are  charged  with  notice  of  the  scope 
of  such  officers'  authority. 

Prom  the  Marion  Superior  Court. 

Davit  &  Martz,  J.  B.  Julian  and  J.  F.  Julian,  for  ap- 
pellant. 

W.  A.  Ketcham,  Attorney-General,  S.  H.  Spooner  and 
M.  Mooree,  for  State. 

Monks,  J. — This  action  waa  brought  by  appellants, 
in  the  court  below,  under  the  act  approved  March  9, 
1889,  section  1419,  R.  S.  1894,  which  authorizes  any 
person  or  persons  having,  or  claiming  to  have,  a  money 
demand  against  the  State,  arising  at  law  or  equity,  ex- 
press or  implied,  to  bring  suit  against  the  State  in  the 
superior  court  of  Marion  county,  Indiana,  etc. 

It  is  averred  in  the  first  paragraph  of  the  complaint 
that  in  1879  the  State  was  the  owner  of  8,000  acres  of 
land  known  as  the  Beaver  lake  lands,  in  Newton  county, 
and  which  had  been  taken  possession  of  by  persons  with- 
out right,  who  assumed  to  own  the  same;  that  Attorney 
General  Woolen  appointed  appellants  his  assistants, 
to  bring  and  prosecute  all  necessary  suits  in  the  State's 
favor  to  recover  said  lands  ;  that  the  Governor,  James 
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D.  Williams,  also  employed  appellants  as  attorneys  for 
the  State  to  take  charge  of  and  bring  and  prosecute  all 
necessary  suits  to  recover  said  real  estate,  and  to  defend 
the  State  and  her  property  in  all  suits  that  should  be 
brought  in  the  interest  of  the  trespassers  on  said  land, 
and  that  the  compensation  was  to  be  reasonable  and  fair; 
that  appellant  Jacob  B.  Julian  who  had  been  employed 
by  the  Governor  as  aforesaid,  was  made  said  Woolen's 
assistant,  and  each  successor  of  said  Woolen  adopted  him 
as  his  assistant,  and  approved  of  the  appointment  of  said 
John  F.  Julian  as  his  assistant;  that  the  several  Govern- 
ors of  the  State,  and  all  the  State  officers  during  the 
pendency  of  the  litigation  and  the  legislative  contests  so 
vigorously  resisted,  down  to  the  close  of  the  business,  as 
they  severally  came  into  office,  ratified  and  approved  of 
the  appointment  and  adopted  and  recognized  the  same 
as  binding  on  them  severally;  that  under  said  employ- 
ment they  brought  and  prosecuted  thirty  suits,  one  of 
which  was  appealed  to  the  Supreme  Court  of  the  State, 
where  the  same  was  decided  in  favor  of  the  State;  that 
their  services  in  the  above  were  worth  at  least  $3,000, 
and  for  money  expended  and  labor  performed  in  trips  to 
Newton  county,  etc.,  the  sum  of  $500,  and  for  interest 
$500,  making  in  all  $4,000;  that  at  the  session  of  the 
Legislature  of  1881  the  trespassers  on  said  lands,  seeing 
that  in  the  courts  they  were  defeated,  caused  bills  to  be 
presented  in  each  house  of  the  Legislature  directing  tbe 
dismissal  of  said  suits,  and  quieting  the  title  of  said 
lands  in  said  trespassers;  that  appellants  were  there- 
upon employed  and  instructed  by  the  Governor  and  State 
officers,  including  Attorney-General  Baldwin,  to  enter 
into  the  State's  service,  and  by  all  fair  and  legal  means 
resist  said  threatened  inimical  legislation  and  the  attempt 
of  said  trespassers  therein  to  cheat  the  State  out  of  said 
lands;  that  for  resisting  these  several  bills,  and  othersof 
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the  same  nature,  they  were  to  be  paid  by  the  State;  that 
appellants  spent  their  days  and  many  nights  in  personal 
effort  with  the  committees,  including  the  individual 
members  of  the  Legislature,  during  the  sessions  of  1881, 
1883,  1885,  1887  and  1889,  and  before  each  session  and 
for  many  months  thereafter;  that  at  the  session  of  1889 
a  bill  was  passed  giving  away  said  lands  for  an  insignifi- 
cant sum;  that  appellants  devoted  themselves  through 
said  session,  including  months  in  advance,  as  they  had 
done  during  and  prior  to  other  sessions,  in  resisting  said 
legislation,  devoting  all  their  time  and  leaving  nothing 
undone  to  enlighten  the  minds  of  the  members  as  to  the 
right  of  the  State,  her  perfect  title  to  the  lands  and  the 
utter  want  of  title  or  claim  thereto  on  the  part  of  the 
trespassers;  that  both  before  and  during  said  session 
they  prepared  and  caused  to  be  printed  and  circulated 
circulars  and  statements,  fully  showing  the  State's  claim 
to  said  lands,  and  the  same  were  handed  to  each  mem- 
ber; that  every  day  was  spent  in  appeals  to  members  to 
defeat  the  outrage;  that  they  appeared  before  the  com- 
mittee and  argued  the  cause  of  the  State  but  without 
avail,  and  the  outrage  was  consummated,  the  bill  was 
passed  and  appellants  were,  by  section  seven  thereof, 
awarded  about  $400  for  their  services  and  expenses  in 
bringing  and  prosecuting  said  actions;  that  said  serv- 
ices, exclusive  of  the  prosecution  of  said  suits  were  of  the 
fair  value  of  $5,000. 

The  second  paragraph  seeks  to  recover  for  services 
rendered  resisting  legislation  during  the  sessions  of  1881, 
1883,  1885,  1887  and  1889. 

The  third  paragraph  is  the  same  as  the  first,  except  it 
is  averred  that  they  were  employed  by  the  Governor 
alone. 

A  demurrer  was  sustained  to  each  paragraph  of  the 
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complaint,  and  appellants  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  the  State. 

Appellants  earnestly  insist  that  the  court  below  erred 
in  sustaining  'the  demurrer  to  the  complaint. 

This  court  held,  .in  Jvlian  v.  State,  122  Ind.  68,  that 
the  attorney -general,  even  with  the  approbation  of  the 
Governor,  secretary,  auditor  and  treasurer  of  State,  had 
no  authority  to  contract  with  an  attorney  for  his  services 
in  prosecuting  actions  in  behalf  of  the  State  to  recover 
real  estate. 

Appellants,  however,  claim  that  section  5583,  R.  S. 
1881  (section  7606,  R.  S.  1894),  conferred  the  authority 
on  the  Governor  to  employ  them  to  render  the  services 
alleged  in  the  complaint.  That  section  provides:  "That 
the  Governor  may  employ  counsel  to  protect  the  inter- 
ests of  the  State  in  any  matter  of  litigation  where  the 
same  is  involved,  and  the  expense  incurred  under  this 
section  may  be  allowed  by  him  and  paid  out  of  any 
money  appropriated  for  that  purpose."  This  section 
was  enacted  in  1852,  when  there  was  no  office  of  attor- 
ney-general. In  1855  that  office  was  created,  and  he 
was  required  to  prosecute  and  defend  all  suits  that  may 
be  instituted  by  or  against  the  State,  the  prosecution  or 
defense  of  which  is  not  already  provided  for  by  law 
when  required  by  the  Governor  or  a  majority  of  the 
State  officers.  R.  S.  1881,  sections  5659,  5668  (R.  S. 
1894,  sections  7686,  7692). 

It  is  clear  that  neither  the  Governor  nor  any  other  officer 
had  any  authority  to  employ  appellants  to  render  services 
in  laboring  with  and  enlightening  the  members  and  com- 
mittees of  the  Legislature  to  prevent  the  enactment  of 
certain  laws,  as  alleged  in  the  complaint.  No  such 
power  is  given  such  officers  or  anyone  of  them.  Appel- 
lants are  charged  with  notice  of  such  want  of  authority. 
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Honey  Creek  School  Tp.  v.  Barnes,  119  Iud.  213;  Julian 
v.  State,  supra,  and  authorities  there  cited. 

Such  authority  was  not  given  by  section  5583,  supra, 
as  that  has  reference  to  matters  of  litigation,  while  the 
alleged  services  in  laboring  with  and  enlightening  the 
members  and  committees  had  reference  to  legislation. 

The  complaint,  so  far  as  the  services  rendered  in  labor- 
ing with  the  committees  and  members  of  the  Legislature, 
as  alleged,  are  concerned,  states  no  cause  of  action 
against  the  State. 

It  is  not  necessary  in  this  case  to  determine  whether  or 
not  the  Governor  had  authority  to  employ  appellants  to 
bring  and  prosecute  said  suits  or  assist  therein  under 
section  5583,  supra  (section  7606,  supra),  considered  in 
connection  with  sections  5659,  5668,  supra  {sections 
7686,  7692,  supra),  concerning  the  duties  of  the  attor- 
ney-general. 

If  it  is  admitted  that  the  Governor  had  the  power  to 
employ  appellants  to  bring  and  prosecute  the  suits  to 
recover  the  Beaver  Lake  lands,  that  would  not  entitle 
them  to  maintain  this  action.  Actions  like  this  can  only 
be  brought  and  a  recovery  had  against  the  State  by  vir- 
tue of  the  provisions  of  the  Acts  of  1889,  p.  365,  sections 
1419  to  1425,  inclusive,  R.  S.  1894.  Without  this  act 
the  Marion  Superior  Court  would  have  no  jurisdiction  of 
a  case  to  recover  for  any  money  demand  against  the 
State. 

By  an  act  passed  by  the  Legislature  and  approved 
March  9,  1889,  the  Beaver  Lake  lands  mentioned  in 
the  complaint  were  directed  to  be  sold,  and  appellants 
were  allowed  by  section  7  of  that  act  12  per  cent,  of  the 
value  of  said  lands  for  their  services,  Acts  1889,  p.  355 
to  358.  This  is  the  act  which  appellants  allege  in 
the  complaint  they  labored  to  defeat  and  characterize  as 
an  outrage.     The  Legislature,  by  this  act,  took  upon  it- 
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self  the  adjustment  and  settlement  of  this  claim  aiid  as- 
sumed jurisdiction  of  the  whole  matter  by  allowing 
what  it  deemed  just  for  the  services  rendered,  and  for 
this  reason  the  courts  have  no  jurisdiction  whatever  over 
the  same.  Julian  v.  State,  supra;  DeQroot  v.  United 
States,  5  Wall.  (U.  S.)  419. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 

Filed  Feb.  26,  1896. 
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Fraddduht  Convbyakce.— Grantor  Chargeable  With  Probable  and 
Necessary  Consequences  of  His  Act. — Denial  of  Fraudulent  Intent.— In 
an  action  to  Bet  aside  a  conveyance  as  fraudulent  the  grantor  must 
be  charged  with  the  probable  and  necessary  consequences  of  his 
own  act,  and  the  result  of  his  fraud  most  be  attributed  to  him,  not- 
withstanding his  claim  and  statement  that  he  did  not  intend  that 
the  conveyance  should  operate  as  a  fraud  upon  all  of  his  creditors. 

Fraud. — Legal  Consequences.— Where  a  fraud  is  found  to  exist,  the 
court  will  attribute  to  it  its  legal  consequences. 

Same. — A  Question  of  Fact. — Legal  Presumption. — Fraud,  whether  act- 
ual or  constructive,  is  a  question  of  fact  to  be  established  by  the  evi- 
dence in  each  particular  case,  and  courts  are  not  permitted  to  in- 
dulge in  presumptions  of  fraud,  and  therefrom  conclusively  ad- 
judge, as  a  matter  of  law,  that  a  certain  conveyance  or  transaction 
is  fraudulent. 

Nbw  Tbial.— Ae  of  Right. — Not  Demandable  Until  After  Judgment  Ren- 
dered.— A  party  can  not  demand  a  new  trial  as  of  right  until  after 
judgment  has  been  rendered  upon  the  finding  of  the  court  or  the 
verdict  of  the  jury. 

Supreme  Court  Practice. — Sufficiency  of  Bvtdence.^-Judgment.—h. 
judgment  will  not  be  reversed  for  insufficiency  of  the  evidence, 
where  the  same  tends  to  support  the  judgment  upon  every  material 
point. 
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From  the  Marion  Superior  Court. 
M.  D.  White,  J.  C.  Brush  and  S.  M.  Shepard,  for  ap- 
pellant. 

V.  Carter  and  W.  T.  Brown,  for  appellees. 

Jordan,  J. — Each  of  the  appellees  herein,  except 
Phillip  Gemmer,  instituted  an  action  in  the  Marion  Su- 
rior  Court  against  the  appellant,  Mary  Personette  and 
said  Gemmer,  to  recover  a  judgment  against  the  latter 
upon  certain  notes  held  by  each,  and  against  both  to  set 
aside  an  alleged  fraudulent  conveyance  by  Gemmer  to 
appellant  to  certain  lots  in  the  city  of  Indianapolis, 
known  as  the  "North  Side  Addition."  The  appellant 
filed  an  answer  in  denial  in  each  action,  and  also  a  cross- 
complaint  to  quiet  her  title  to  the  real  estate  in  ques- 
tion. By  agreement  of  parties  there  was  a  consolida- 
tion of  all  the  cases,  and  they  were  tried  together  as  one 
cause.  The  trial  resulted  in  a  special  finding  of  facts 
and  conclusions  of  law  in  favor  of  appellee  Cronkhite 
and  his  coappellees.  A  motion  for  a  new  trial,  as  of 
right  under  the  statute,  upon  her  cross-complaint,  was 
filed  by  appellant  and  overruled  by  the  court.  A  motion 
for  a  new  trial  for  cause  was  then  filed,  and  in  like 
manner  overruled.  To  all  of  which  proper  exceptions 
were  reserved.  Judgment  was  then  entered  against 
Gemmer  upon  the  notes  in  suit,  and  a  decree  against 
him  and  appellant,  setting  aside  the  deed  in  controversy, 
and  ordering  the  lands  conveyed  thereby  to  be  sold  in 
satisfaction  of  the  judgment  rendered.  From  a  judgment 
of  the  general  term  of  said  court,  affirming  the  one  of 
the  special  term,  appellant  prosecutes  this  appeal. 

Three  points  are  presented  by  her  counsel  in  their 
brief  for  the  consideration  of  this  court: 

First.  The  construction  of  section  4920,  R.  S.  1881 
(section  6645,  R.  S.  1894),  of  the  statute  of  frauds. 
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Second.  Appellant's  right  to  a  new  trial  as  of  right 
on  her  cross-complaint.    ' 

Third.  The  sufficiency  of  the  evidence  to  sustain  the 
finding  and  judgment  of  the  trial  court. 

The  contention  of  the  learned  counsel  for  appellant 
upon  their  first  proposition  is,  that  the  testimony  of 
Gemmer,  the  alleged  fraudulent  grantor,  and  a  witness 
for  appellees,  is  to  the  effect  that  he  made  the  convey- 
ance to  appellant  in  order  to  hinder  and  defraud  the 
holder  of  certain  promissory  notes  upon  which  he  was 
a  surety,  denominated  "the  Jones  notes";  and  that  he 
did  not  intend  or  design  thereby  to  hinder  or  defraud 
the  appellees  in  the  collection  of  the  debts  and  claims 
which  they  held  against  him,  and  which  are  involved 
in  this  action.  Quoting  from  their  brief  they  say:  "We 
contend  that  under  our  statute  no  person  can  maintain 
an  action  to  set  aside  a  conveyance  upon  the  ground  that 
it  was  and  is  fraudulent,  unless  the  action  is  brought  by 
the  person  sought  to  be  defrauded,  because  under  our 
statutes  and  decisions  there  can  be  no  constructive  fraud, 
and  to  construe  the  statute  other  than  as  its  plain  and 
unambiguous  terms  indicate  would  be  a  direct  violation 
of  the  intent  of  the  Legislature." 

Counsel,  however,  in  assuming  that  the  statements  of 
Gemmer  as  to  his  intentions  are  conclusive,  have  fallen 
into  error;  for  there  is  evidence  showing  that  he 
(Gemmer)  was  largely  indebted  at  the  time  of  the  trans- 
action, and  that  his  conveyance  in  question  was  without 
consideration,  and  that  after  the  execution  thereof  he 
had  not  sufficient  means  or  property  left  to  pay  and 
satisfy  his  existing  indebtedness. 

These  facts  were  entitled  to  weight  in  determining  the 
result  of  his  act,  notwithstanding  his  claim  and  state- 
ment, that  he  only  intended  to  defraud  the  holder  of  the 
"Jones  notes."     The  contention  of  counsel  that  it  is 
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only  those  creditora  who  have  been  harmed  by  a  fraudu- 
lent conveyance  that  can  assail  the  same  in  court  may 
be  conceded  as  a  correct  legal  proposition.  However, 
this  principle  of  law  can  not  avail,  or  in  any  way  aid 
appellant  in  this  case,  for  it  appears  from  the  evidence 
and  the  finding  of  the  court  that  the  alleged  fraudulent 
transaction,  of  which  it  also  appears  appellant  had 
knowledge,  and  in  which  she  participated,  resulted  in  a 
fraud  upon  all  of  Gemmer's  then  existing  creditors,  in- 
cluding the  appellees  herein.  Therefore,  the  grantor 
must,  under  the  well  settled  rule,  be  charged  with  the 
probable  and  necessary  consequences  of  his  own  act,  and 
the  result  of  his  fraud  must  be  attributed  to  him,  not- 
withstanding his  claim  and  statement  that  he  did  not 
intend  or  design  that  the  conveyance  should  operate  as 
a  fraud  upon  all  of  his  creditors. 

While  it  is  true  that  in  this  State,  under  section  4924, 
R.  S.  1881  {section  6649,  R.  S.  1894),  fraud,  whether 
actual  or  constructive,  is  a  question  of  fact  to  be  estab- 
lished by  the  evidence  in  each  particular  case,  and  courts 
are  not  permitted  to  indulge  in  presumptions  of  fraud, 
and  therefrom  conclusively  adjudge,  as  a  matter  of  law, 
that  a  certain  conveyance  or  transaction  is  fraudulent, 
this  is  what  was  meant  by  this  court  in  the  case  of 
Cicero  Township  v.  Pieken,  122  Ind.  260,  cited  by  ap- 
pellant, wherein  it  is  said:  "In  this  State  there  is  no 
such  thing  as  constructive  fraud;  by  statute  the  question 
of  fraud  is  made  a  question  of  fact."  See  Phelps  v. 
Smith,  116  Ind.  387. 

It  must  be  held  that  where  fraud  is  found  to  exist,  as 
in  this  case,  the  court  will  attribute  to  it  its  legal  conse- 
quences.    Anderson  v.  Etter,  102  Ind.  115. 

Under  the  evidence  in  this  cause,  appellant  can  not 
be  heard  to  say  that  the  fraudulent  act  of  herself  and 
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Gemmer  was  only  aimed  at  and  intended  to  injure  cred- 
itors of  the  latter,  other  than  appellees. 

The  second  proposition  presented,  namely,  that  the 
court  erred  in  overruling  a  motion  for  a  new  trial  as  a 
matter  of  right,  must  be  denied,  for  the  reason  that  this 
application  was  made,  aa  it  appears  from  the  record,  be- 
fore judgment  was  rendered.  This  was  premature,  and 
the  court,  for  that  reason,  if  for  no  other,  properly  over- 
ruled the  same. 

The  section  of  the  statute,  1064,  R.  S.  1881  (1076,  R. 
S.  1894),  under  which  appellant  attempted  to  exercise 
this  right,  provides:  "That  the  court  rendering  judg- 
ment, on  application  made  within  one  year,  etc.,  shall 
vacate  the  judgment  and  grant  a  new  trial." 

Iu  the  case  of  Whitlock  v.  Vandeave,  39  Ind.  511, 
this  court  said:  "A  party  can  not  demand  a  new  trial 
as  of  right  until  after  judgment  has  been  rendered  upon 
the  finding  of  the  court  or  verdict  of  the  jury." 

This  must  be  accepted  as  a  correct  statement  of  the 
procedure  governing  an  application  for  a  new  trial  as  of 
right. 

The  third,  and  last,  question  submitted  for  our  con- 
sideration is  that  the  decision  and  finding  of  the  court 
is  not  sustained  by  sufficient  evidence.  We  have  ex- 
amined the  evidence  and  find  that  it  fully  tends  to  es- 
tablish that  the  transaction  was  tainted  with  and  re- 
sulted in  a  fraud  upon*  appellees.  The  judgment  is 
sustained  by  the  evidence  in  every  material  respect. 
While  it  is  true  there  is  some  conflict  in  the  testimony  of 
witnesses,  yet  it  is  a  settled  rule  of  this  court  thata  judg- 
ment will  not  be  reversed  for  insufficiency  of  evidence 
when  the  same  supports  it  upon  every  material  point, 
and  in  no  event  will  we  attempt  to  reconcile  conflicting 
statements  of  witnesses  or  determine  which  one  is  ea- 
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titled  to  moat  credit.  This  is  a  duty  cast  upon  the  jury 
or  trial  court. 

Finding  no  available  error,  the  judgment  is  affirmed, 
at  the  cost  of  appellant. 

McCabb,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  March  21, 18S5. 


Walker  et  al.  v.  Jameson. 

Municipal  Corpobatio.n.— Garbage  Ordinance.— Requiring  Payment  for 
Mauling  Garbage. — An  ordinance  prohibiting  owners  or  tenants  of 
premises  from  hauling  away  garbage  from  their  premises,  requiring 
them  to  put  it  into  receptacles  convenient  for  removal  by  a  public 
contractor,  requiring  such  owners  or  tenants  to  pay  a  certain  speci- 
fied amount  per  pound,  bat  not  prohibiting  their  destruction  of  such 
garbage  on  the  premises  (taking  care  not  to  create  a  nuisance  in  so 
doing),  is  valid  under  and  authorized  by  the  provisions  of  a  statute 
empowering  the  common  council  to  enact  ordinances  "to  prevent 
the  deposit  of  any  unwholesome  substances,  either  on  private  or 
public  property;  to  compel  its  removal  to  designated  points,  and  to 
require  slope,  garbage,  ashes,  waste  or  other  material  to  be  removed 
to  designated  points,  or  to  require  occupants  of  premises  to  place 
them  conveniently  for  removal." 

Same. — Removal  of  Garbage,  Cott  of  not  an  Assessment  Upon  Premises. 
--The  cost  of  the  removal  of  such  garbage  is  not  an  assessment  upon 
the  premises  from  which  it  is  removed. 

Samb. — Power  to  Fix  Cost  of  Bemoval  of  Garbage. — A  statute  giving  the 
board  of  public  works  power  "to  remove  all  dead  animals,  garbage, 
filth,  ashes,  dirt,  rubbish,  or  other  offal  from  such  city,  either  by 
contract  or  otherwise,"  confers  upon  the  board  power  to  fix  the 
price  for  the  removal  of  garbage. 

Same. — Assessment  Defined. — An  assessment  is  a  charge  laid  upon  in- 
dividual property  for  the  reason  that  such  property  receives  a  spe- 
cial benefit  which  is  different  from  the  general  one  which  the  owner 
enjoys  in  common  with  others  as  a  citizen.  It  is  levied  only  upon 
the  property  benefited,  and  is  uniformly  restricted  to  the  means  for 
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storage  in  proper  receptacles  of  the  garbage,  and  the 
board  of  public  works  having  authority  to  remove  the 
same,  the  ordinance  was  passed  and  the  contract  was 
made,  each  supplementing  the  other,  to  carry  out  the 
common  duty  imposed  on  the  two  bodies  for  the  protec- 
tion of  the  public  health  in  the  prompt  and  efficient  re- 
moval of  all  garbage  in  an  inoffensive  manner. 

The  contract  was  let  to  the  lowest  bidder,  as  section 
61  of  the  charter  provides.  It  fixes  the  price  for  re- 
moval by  the  contractor  at  ^V^r,  practically  one-fourth  of 
a  cent  per  pound,  this  being  the  maximum;  permits  the 
contractor  to  collect  the  same  from  the  householder,  the 
party  producing  the  garbage;  and  expressly  exempts  the 
city  from  any  liability  in  the  premises. 

Appellants  contend  that  this  contract  is  invalid  for 
several  reasons:  1st.  The  contention  is  that  the  con- 
tract is  invalid  because  the  board  of  public  works  had 
no  authority  to  make  it. 

The  first  reason  given  in  support  of  this  claim  is  that 
the  provision  for  payment  by  the  householder  for  the  re- 
moval of  his  garbage  is  an  "assessment"  against  him  or 
his  property,  and,  as  the  charter  does  not  confer  the 
power  to  make  an  assessment  of  this  kind,  therefore  it 
can  not  be  made.  If  the  premise  were  correct  the  con- 
clusion would  necessarily  follow.  The  infirmity  is  iu 
the  assumption  that  this  contract  provides  for  an  assess- 
ment, either  upon  person  or  property.  An  assessment 
is  a  charge  laid  upon  individual  property,  because  the 
property  upon  which  the  burden  is  imposed  receives  a 
special  benefit  which  is  different  from  the  general  one 
which  the  owner  enjoys  in  common  with  others  as  a  citi- 
zen.    Elliott's  Roads  and  Streets,  370. 

When  the  Legislature  so  declares,  a  lien  in  the  amount 
fixed  fastens  upon  the  property,  as  against  the  owner  and 
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all  who  acquire  rights  subsequent  to  the  time  it  attaches. 
Elliott  Roads  and  Streets,  432. 

An  assessment  is  levied  only  upon  the  property  bene- 
fited. It  has  boen  uniformly  restricted  to  the  means  for 
paying  those  local  hardens  arising  by  reason  of  the  wants 
of  small  communities.  The  general  meaning  of  the 
word  "assessment"  is  authoritative  imposition.  Welty's 
Law  of  Assessments,  pages  2  and  3. 

In  this  case  there  is  nothing  of  the  kind.  No  house- 
holder is  required  to  have  garbage  removed  or  pay  for 
its  removal.  Every  householder  may  destroy  all  his 
garbage  on  his  own  premises,  taking  care  not  to  create 
a  nuisance  in  so  doing.  If  he  do  not  destroy  all,  he  may 
reduce  it  to  a  minimum.  This  ordinance  and  contract 
simply  provide  that  if  he  does  produce  garbage  which 
has  to  be  carted  through  the  streets,  the  city  or  its  agent, 
the  contractor,  shall  do  the  work  at-his  expense.  What- 
ever else  it  may  be,  it  is  certainly  not  an  assessment.  It 
has  not  a  single  element  of  an  assessment  for  the  reasons: 

1st.  That  except  by  the  voluntary  act  of  the  house- 
holder, nothing  is  to  be  paid  at  all. 

2d.    No  definite  amount,  in  any  event,  is  to  be  paid. 

3d.    Nothing  is  made  a  charge  upon  the  property. 

The  whole  arrangement  is  simply  a  provision  by  the 
ordinance  that  garbage  shall  be  collected  and  carted 
through  the  streets  only  by  a  licensed  agent  of  the 
city;  second,  that  parties  producing  the  garbage  needed 
to  be  thus  carted  away  shall  place  the  same  in  proper 
vessels,  convenient  for  the  removal  by  such  agent;  and 
third,  that  such  agent  shall  charge  not  exceeding  the 
price  named  for  removing  the  same. 

It  is  no  more  an  assessment  than  is  the  provision  of 
the  ordinance  fixing  the  rate  of  payment  for  gas,  or 
water,  or  Btreet  car  fare,  as  authorized  by  section  59  of 
the  city  charter,  or  the  numerous  provisions  of  section 
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23,  specifying  that  the  common  council  may  require 
things  done  by  the  parties,  and,  if  not  so  done,  have 
the  city  do  them  at  their  expense,  as  taking  down  dan- 
gerous buildings,  removing  snow  from  the  walks,  etc. 
It  can  not  be  said  that  the  charter  does  not  expressly 
authorize  the  fixing  of  prices  for  removal  of  garbage, 
because  the  same  section  which  confers  upon  the  board 
the  power  "to  remove  all  dead  animals,  garbage,  filth, 
ashes,  dirt,  rubbish,  or  other  offal  from  such  city,  either 
by  contract  or  otherwise,"  impliedly  authorizes  the  fix- 
ing of  a  price  therefor;  that  is  the  very  essence  of  the 
power  to  contract. 

The  appellants'  learned  counsel  Bay:  "But  the  charter 
never  gave  the  board  of  public  works  power  to  contract 
for  removal  of  garbage  on  behalf  of  anyone,  except  on 
behalf  of  the  municipal  corporation.  Had  it  under- 
taken to  confer  upon  them  the  power  to  fix  prices  which 
should  be  paid  by  citizens  for  its  removal,  then  it  would 
have  said  so  in  express  terms,  just  as  it  did  with  refer- 
ence to  water,  gas,  etc.  The  fact  that  it  did  not  do  so 
is  evidence  *  *  *  that  it  contemplated  or  conferred 
no  such  power." 

It  is  within  the  general  power  of  a  government  to 
preserve  and  promote  the  public  welfare  even  at  the  ex- 
pense of  private  rights.  18  Am.  and  Eng.  Bncvc,  etc., 
739,  740.  Police  power  is  defined  in  New  Orleans  Gat 
Light  Co.  v.  Hart,  40  La.  474,  8  Am.  St.  Rep.  574, 
where  itissaid:  It  is  the  right  "of  a  State  functionary 
to  prescribe  regulations  for  the  good  order,  peace,  pro- 
tection, comfort  and  convenience  of  the  community, 
which  do  not  encroach  on  the  like  power  vested  in  con- 
gress by  the  federal  constitution." 

In  Commonwealth  v.  Alger,  7  Gash.  (Mass.)  53,  the 
court  lays  down  the  rule  that  "rights  of  property,  like 
all  other  social  and  conventional  rights,  are  subject  to 
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such  reasonable  limitations  in  their  enjoyment  as  shall 
prevent  them  from  being  injurious,  and  to  such  reason- 
able restraints  and  regulations  established  by  law,  as  the 
Legislature,  under  the  governing  and  controlling  power 
vested  in  them  by  the  constitution,  may  think  necessary 
and  expedient." 

In  Tkorpey.  Rutland,elc.,  R.  R.  Co.,  27  Vt.  140  (149), 
62  Am.  Dec.  625,  it  is  said:  "By  this  general  policy 
power  of  the  State,  persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  diligence  in  order  to  secure 
general  comfort,  health  and  prosperity  of  the  State." 

In  Town  of  Lake  View  v.  Rose  Hill  Cemetery  Co.,  70 
111.  191,  the  court  say:  "The  police  power  of  the  State 
is  co-eztensive  with  self-protection,  and  is  applicably 
termed  the  law  of  overruling  necessity.  It  is  the  in- 
herent and  plenary  power  in  the  State,  which  enables  it 
to  prohibit  all  things  hurtful  to  the  comfort  and  wel- 
fare of  society."  Hale  v.  Lawrence,  21  N.  J.  Law  714; 
Tiedeman'sLim.  of  Police  Power,  section  1. 

It  is  said  in  IS  Am.  and  Eng.Ency.  of  Law,  744-746,  that 
a  law  which  might  be  invalid  as  an  exercise  of  the  right 
to  tax  for  revenue,  might  be  sustainable  where  its  purpose 
was  the  promotion  of  the  general  public  health  or  morals. 
In  exercising  the  power  of  taxation,  no  discriminations 
are  to  be  made;  while  in  the  exercise  of  police  power  the 
State  is  ordinarily  to  be  governed  only  by  considerations 
of  what  is  for  the  public  welfare.  It  rests  solely  within 
legislative  discretion,  inside  the  limits  fixed  by  the  con- 
stitution, to  determine  when  public  safety  or  welfare  re- 
quires its  exercise.  This  must  be  determined  by  recog- 
nized principles.  "Courts  are  authorized  to  interfere 
and  declare  a  statute  unconstitutional  only  when  it  con- 
flicts with  the  constitution;  with  the  wisdom,  policy  or 
necessity  of  such  an  enactment,  they  have  nothing  to 
do."     18  Am.  and  Eng.  Ency.  of  Law  746. 
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It  resolves  itself  solely  into  a  question  of  power  and 
not  of  mere  reasonableness.  We  recognize  the  rule  thut 
a  municipal  corporation  has  no  power  to  treat  a  thing  as 
a  nuisance  which  can  not  be  one;  but  it  is  equally  well 
settled  that  it  has  the  power  to  treat  as  a  nuisance  a 
thing  that,  from  its  character,  location  and  surround- 
ings, may,  or  does  become  such.  In  doubtful  cases, 
where  a  thing  may  or  may  not  be  a  nuisance,  depending 
upon  a  variety  of  circumstances  requiring  judgment  and 
discretion  on  the  part  of  the  town  authorities  in  exercis- 
ing their  legislative  functions,  under  a  general  delega- 
tion of  power  like  the  one  we  are  considering,  their 
action,  under  such  circumstances,  would  be  conclusive 
of  the  question.  Baumgartner  v.  Hasty,  100  Ind.  575 
(578.) 

In  15  Am.  and  Eng.  Ency.  of  Law,  1173,  it  is  said: 
"Municipal  corporations  are  usually  given  authority  to 
pass  ordinances  providing  for  the  preservation  of  public 
health.  This  is  one  of  the  police  powers  of  the  State, 
and  there  can  be  no  doubt  that  the  sovereignty  has  the 
right  to  delegate  this  power  to  municipal  authorities." 

In  2  Beach  on  Public  Corporations,  section  995,  it  is 
said:  "A  by-law  of  a  city  prohibiting  any  person  not 
duly  licensed  by  its  authorities  from  removing  the  house 
dirt  and  offal  from  the  city  is  not  in  restraint  of  trade, 
but  reasonable  and  valid,  on  the  ground  that  in  the  in- 
terest of  the  public  health  a  city  is  justified  in  providing 
forsome  general  system  for  removing  offensive  substances 
from  the  streets  by  persons  engaged  by  the  city  and  re- 
sponsible for  the  work  at  such  times  as  they  are  directed 
to  attend  to  it." 

So  Dillon  Munic.  Corp.,  section  369,  is  as  follows: 
"Our  municipal  corporations  are  usually  invested  with 
power  to  preserve  the  health  and  safety  of  the  inhabit- 
ants.    This  is,  indeed,  one  of  the  purposes  of  local  gov- 
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eminent,  and  reasonable  by-laws  in  relation  thereto  have 
always  been  sustained  in  England  as  within  the  inciden- 
tal authority  of  corporations  to  ordain.  It  will  be  useful 
to  illustrate  the  subject  by  reference  to  some  of  the  ad- 
judged cases.  An  ordinance  of  a  city  prohibiting,  under 
a  penalty,  any  person  not  duly  licensed  therefor  by  the 
city  authorities,  from  removing  or  carrying  through  any 
of  the  streets  of  the  city  any  house  dirt,  refuse,  offal  or 
filth,  is  not  improperly  in  restraint  of  trade,  and  is  rea- 
sonable and  valid.  Such  a  by-law  is  not  in  the  nature 
of  a  monopoly,  but  is  founded  on  a  wise  regard  for  the 
public  health..  It  was  contended  that  the  city  could  reg- 
ulate the  number  and  kind  of  horses  and  carts  to  be  em- 
ployed by  strangers  or  unlicensed  persons,  but  practically 
it  was  considered  that  the  main  object  of  the  city  could 
be  better  accomplished  by  employing  men  over  whom 
they  have  entire  control,  nightandday,  who  are  at  hand, 
and  able  from  habit  to  do  the  work  in  the  best  way  and 
at  the  proper  time. "  It  has  been  often  held  to  be  reason- 
able to  grant  to  one  or  more  the  exclusive  right  to  re- 
move the  carcasses  of  dead  animals  and  other  offal  of  a 
city.  Vandine,  Petitioner,  6  Pick.  (23  Mass. )  187,  7  Am. 
Dec.  351;  Cooley  Const.  Lim.  (6th  ed.),  p.  739;  Tiede- 
man's  Lim.  of  Police  Power,  p.  316;  Billon  Munic.  Corp., 
sections  141-2. 

In  the  case  of  Boehmv.  Mayor,  etc.,  of  Baltimore  (1883), 
61  Md.  259,  it  was  held  that  the  city,  under  the  power 
to  preserve  the  health  and  safety  of  its  inhabitants,  had 
the  undoubted  right  to  pass  ordinances  creating  boards 
of  health,  appointing  health  commissioners  with  other 
subordinate  officers,  regulating  the  removal  of  house 
dirt,  night  soil,  refuse,  offal  and  filth  by  persons  licensed 
to  perform  such  work,  and  providing  for  the  prohibition, 
abatement  and  suppression  of  whatever  was  intrinsically 
and  inevitably  a  nuisance.     The  case  of    Vandine,  Pe- 
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titioner,  supra,  187,  is  in  point  here.  It  directly  ad- 
judges  that  a  by-law  of  the  city  of  Boston,  prohibiting 
anyone  not  licensed  by  the  city  from  removing  house 
dirt  and  offal  from  the  city  is  valid.  On  the  trial,  the 
court  instructed  the  jury  that  the  subject  of  regulation 
was  one  on  which  it  was  proper  for  the  city  to  legislate, 
it  having  reference  to  the  public  convenience  and  the 
health  of  the  inhabitants;  •  •  •  that  it  was  the 
duty  of  the  city  to  remove  from  the  streets  and  houses 
all  nuisances  which  might  generate  disease  or  be  preju- 
dicial to  the  comfort  of  the  inhabitants,  and  it  was  both 
reasonable  and  proper  that  it  should  be  in  their  discre- 
tion to  contract  with  persons  to  perform  the  work  so  that 
it  might  be  done  on  a  general  system.  If  it  were  found, 
on  experiment,  that  the  duty  would  not  be  thoroughly 
and  faithfully  performed,  or  would  be  attended  with 
more  expense  to  the  city  if  individuals  should  remove 
these  substances  in  their  own  carts  and  upon  their  own 
account,  it  was  competent  for  the  city  government  to  en- 
act a  by-law  which  should  subject  all  such  persons  to  the 
vigilance  of  that  government  and  which  should  require 
them  to  be  first  licensed.  The  jury  were  further  in- 
structed that  so  far  as,  by  virtue  of  the  general  laws  of 
the  commonwealth,  the  city  council  had  power  to  make 
by-laws  for  governing  the  city,  these  regulations  were 
binding  on  all  persons  actually  resident  within  its 
limits,  either  for  business  or  pleasure,  and  whether  in- 
habitants or  strangers;  that  the  object  of  the  by-law  be- 
ing to  secure  to  the  city  the  regular  and  effectual  re- 
moval, by  public  authority,  of  all  sources  of  nuisance 
which  are  collected  and  accumulated  in  the  houses  in 
the  city  by  not  suffering  individuals,  under  no  obligation 
of  trust,  to  interfere  in  the  same,  it  amounted  to  the  pro- 
hibition of  a  nuisance,  and  that  so  far  as  it  affected  trade 
it  was  not  a  restraint,  but  only  a  regulation  of  it.     The 
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defendant  excepted  to  these  instructions,  and  on  appeal, 
urged  chiefly  that  the  by-law  was  void,  being  in  restraint 
of  trade;  also,  that  it  created  a  monopoly,  and  that  the 
city  had  no  right  to  say  it  should  be  removed  only  by  a 
person  having  a  license.  In  ruling  upon  this  question, 
the  court  upheld  the  instructions  of  the  trial  court  and 
said:  "The  great  object  of  the  city  is  to  preserve  the 
health  of  the  inhabitants.  To  attain  that,  they  wisely 
disregard  any  expenses  which  are  deemed  to  be  requi- 
site. They  might  probably  have  these  offensive  sub- 
stances carried  out  of  the  city  without  any  expense  if 
they  would  permit  the  people  from  the  country  to  take 
them  away  at  such  times  and  in  such  manner  as  would 
best  accommodate  them.  Every  one  will  see  that  if  this 
business  were  thus  managed  there  would  be  continual 
moving  nuisances  at  all  times  and  in  all  the  streets  of 
the  city,  breaking  up  the  streets  by  their  weight  and 
poisoning  the  air  with  their  effluvia.  *  *  •  It  seems 
to  us  *  *  "  that  the  city  authority  has  judged  well 
in  this  matter.  They  prefer  to  employ  men  over  whom 
they  have  entire  control  by  night  and  by  day,  whose 
services  may  be  always  had  and  who  will  be  able,  from 
habit,  to  do  this  work  in  the  best  possible  way  and  time. 
Practically,  we  think  the  main  object  of  the  city  govern- 
ment will  be  better  accomplished  by  the  arrangement 
they  have  adopted  than  by  relying  upon  the  labor  of 
others,  against  whom  the  government  would  have  no 
other  remedy  than  by  a  suit  for  a  breach  of  contract. 
The  sources  of  contagion  and  disease  will  be  speedily  re- 
moved in  small  loads,  which  will  not  injure  the  pave- 
.  ments  nor  annoy  the  inhabitants.  We  are  satisfied  that 
the  law  is  reasonable,  and  not  only  within  the  power  of 
the  government  to  prescribe,  but  well  adapted  to  preserve 
the  health  of  the  city." 
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In  view  of  the  great  weight  of  authorities,  we  are  of 
the  opinion  that  the  contract  and  ordinance  assailed  are 
both  within  the  long  settled  and  clearly  recognized  lines 
of  police  power,  which  is  aa  broad  as  the  power  of  taxa- 
tion, and  being  Bimply  a  sanitary  regulation,  they  can 
not  be  considered  as  in  the  nature  of  confiscation  or  an 
attempt  to  create  a  monopoly.  The  provision  for  the 
removal  of  the  garbage  at  the  expense  of  the  property- 
holder  is  an  extreme  exercise  of  this  power,  but  is  an  in- 
cident to  its  existence. 

It  is  a  familiar  rule  that  if  the  power  is  conferred  upon 
a  municipal  corporation  by  the  laws  of  the  State,  and  the 
law  is  silent  as  to  the  mode  of  doing  such  act,  the  cor- 
porate authorities  are  necessarily  clothed  with  a  reason- 
able discretion  to  determine  the  manner  in  which  such 
act  shall  be  done;  all  the  reasonable  methods  of  execut- 
ing such  power  are  inferred.  Levriaville  Natural  Gas  Co. 
v.  State,  ex  rel.,  135  Ind.  49;  Thornton's  Munic.  Law, 
section  3102,  note  3,  and  cases  cited. 

The  right  of  removal  by  contract  or  otherwise  being 
vested  in  the  city,  it  was  for  the  common  council  to  de- 
termine whether  the  work  should  be  paid  for  out  of  the 
city  treasury  or  by  the  person  producing  the  garbage,  and 
their  action  is  not  subject  to  review  here.  It  may  be 
that  the  hotel  and  restaurant  keepers  will  lose  money  on 
their  garbage  under  the  workings  of  this  contract,  where 
they  before  derived  a  revenue,  but  if,  under  this  plan, 
the  sources  of  contagion  and  disease  will  be  more  speed- 
ily and  effectively  removed,  the  city  was  empowered  to 
make  this  contract. 

It  may  be  the  common  council  thought  it  unjust  that 
the  house-holders  who  produced  a  smalt  amount  of  gar- 
bage should  be  taxed  to  assist  in  removing  the  large 
accumulations  of  hotels  and  restaurants,  but  we  have 
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nothing  to  do  with  the  motives  that  prompted  the  act  in 
question. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  May  9,  1894. 

On  Petition  fob  a  Rehearing. 

Peb  Cubiam. — The  question  whether  or  not  the  appel- 
lee could  recover  from  the  citizen  the  contract  price,  or 
any  other  sum,  for  the  removal  of  garbage,  is  not  in- 
volved in  this  case. 

The  right  of  the  appellee  to  recover  in  this  action  does 
not  depend  upon  the  liability  of  the  citizen  to  pay  for 
the  removal  of  his  garbage.  Any  expression  or  reason- 
ing in  the  opinion  that  there  is  such  liability  was  not 
necessary  to  the  determination  of  this  cause.  It  will  be 
time  to  decide  that  question  when  it  arises,  if  ever,  be- 
tween the  appellee  and  the  citizen  in  an  action  to  re- 
cover for  the  removal  of  Buch  garbage. 

If  it  were  admitted  that  the  garbage  producers  are  not 
bound  by  the  terms  of  the  contract  and  can  not  be  com- 
pelled to  pay  for  the  removal  of  the  garbage,  .such  fact 
would  not  be  available  as  a  defense  to  this  action  by  ap- 
pellants. No  one,  unless  it  be  the  appellee,  could  take 
advantage  of  such  fact.  For  all  that  appears  in  the  rec- 
ord he  may  be  willing  to  comply  with  the  terms  of  the 
contract,  even  if  the  persons  on  whom  he  has  agreed  to 
rely  for  payment  are  not  bound  thereby  and  nothing  can 
be  collected  from  them.  If  so,  he  has  the  same  right  to 
recover  in  this  action  against  the  appellants  as  if  he 
were  to  be  paid  out  of  the  general  fund  of  the  city  or 
could  compel  payment  by  the  citizen. 

The  appellee,  by  this  action,  does  not  seek  to  avoid 
the  contract,  but  to  protect  the  rights  he  claims  under  it. 


STewl 
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We  adhere  to  our  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Petition  for  a  rehearing  is  overruled. 
Filed  Hit.  l,  1895. 

Dissenting  Opinion. 

McCabb,  J. — I  can  not  concur  in  all  the  reasoning  in 
the  foregoing  opinion,  though  I  do  not  dissent  from  the 
general  conclusion  reached. 

I  am  unable  to  concur  in  so  much  of  the  opinion  as 
holds  that  persons  whose  business  creates  large  quantities 
of  slops  and  offal  and  which  is  of  large  value  are  liable 
to  have  the  same  taken  from  them  and  destroyed  with- 
out compensation.  I  do  not  think  it  within  the  power 
of  the  Legislature  or  the  city  to  confiscate  the  private 
property  of  the  citizen  and  destroy  it,  except  upon  ne- 
cessity. I  do  not  think  there  is  any  necessity  to  do  so 
with  such  large  quantities  of  offal  and  slops  until  its 
owners  have  refused  to  comply  with  reasonable  regula- 
tions for  the  removal  thereof  by  such  owners. 

Filed  May  9,  ISM. 


No.  16,949. 
KlTTS   V.  WlLLSON   ETAL. 

Ebb  Adjcdicata. — Essentials  to  Conclude  Party. — Suit  in  Same  Bight.— 
Before  the  rule  of  former  adjudication  can  be  invoked,  it  moat  appear 
that  the  thing  demanded  in  the  present  suit  is  the  same  as  that  de- 
manded in  the  former  suit;  that  the  second  demand  is  founded 
upon  the  same  cause  of  action;  that  it  is  between  the  same  parties 
(or  their  privies) ,  and  found  for  one  of  them  against  the  other  in 
the  same  quality.  The  party  sought  to  be  concluded  muat  notonly 
be  the  same  person,  but  he  muat  also  be  suing  in  the  same  right 

FiiACnuLBNT  Conveyance.—  Void   only  as  to  Creditors. — A  fraudulent 
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conveyance  is  void  only  as  to  creditors  of  the  grantor,  and  as  to 
them  only  to  the  extent  in  which  it  may  be  necessary  to  deal  with 
the  conveyed  estate  for  the  satisfaction  of  their  claims.  To  every 
other  purpose  it  is  good. 
Election  of  Remedies—  Sale  on  Execution.— Fraudulent  Conveyance.— 
If  a  creditor  elect  to  consider  a  sale  of  his  debtor's  land,  on  on  exe- 
cution he  held  against  him,  void,  and  brings  suit  to  set  aside  a  con- 
veyance of  such  land  aa  fraudulent,  obtains  a  judgment  and  under 
it  accepts  payment  in  (all  of  his  claim,  he  will  be  bound  by  his 
election,  and  can  not  claim  title  under  such  sale  on  execution. 

From  the  Jennings  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer,  for  appellant. 

C.  H.  Wilson  and  J.  D.  Miller,  for  appellees. 

Howard,  J. — This  was  an  action  in  ejectment  and  for 
damages.  There  have  been  numerous  controversies  in 
relation  to  the  real  estate  in  dispute,  all  originating  in  a 
conveyance  of  the  land,  made  January  13,  1864,  by  Da- 
vid H.  Kitts,  since  deceased,  and  the  appellant,  then  his 
wife.  The  litigation  has  been  almost  continuous  since 
1868,  this  being  the  seventh  appeal  to  this  court.  Cra- 
vens v.  Duncan,  55  Ind.  347;  Duncan  v.  Cravens,  55  Ind. 
525;  Cravens  v.  Kitts,  64  Ind.  581;  Kitts  v.  Willson,  89 
Ind.  95;  Kitts  v.  Willson,  106  Ind.  147;  Kitts  v.  Willson, 
130  Ind.  492. 

The  facts  in  the  present  case,  as  found  by  the  court, 
are  briefly  as  follows:  Appellant  and  appellees  claim 
title  from  David  H.  Kitts. 

1.  On  said  13th  day  of  January,  1864,  Kitts  and  his 
wife,  the  appellant,  conveyed  the  land  by  warranty  deed 
to  James  H.  Cravens  for  the  stated  consideration  of 
twelve  hundred  dollars,  subject  to  a  mortgage  for  one 
hundred  and  thirty-nine  dollars,  and  on  October  31, 
1873,  Cravens  and  wife,  by  like  warranty,  conveyed  the 
land  to  the  appellee,  William  D.  Willson,  in  considera- 
tion of  twenty-five  hundred  dollars,  nine  hundred  being 
paid  in  cash.     On  January  13,  1874,  William  D.  Will- 
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son  and  wife  conveyed  the  undivided  one-fourth  of  the 
land  to  hia  coappellee,  Thomas  E.  Willaon.  All  these 
deeds  were  duly  recorded  within  fourteen  days  after  their 
execution.  The  Willsons  went  immediately  into  posses- 
sion of  eighty  acres  of  said  land,  and  on  February  2, 
1875,  Cravens  placed  them  in  possession  of  the  rest  of 
it,  and  they  have  ever  since  remained  in  the  exclusive 
possession  of  the  same. 

2.  David  H.  Kitts  died  October  14,  1873.  At  the 
time  of  his  death  he  was  living  on  the  land  with  his 
wife,  the  appellant,  and  after  his  death  she  contin- 
ued to  reside  thereon  until  February  2,  1875,  when 
she  was  dispossessed  by  Cravens,  as  aforesaid,  in  an  ac- 
tion before  a  justice  of  the  peace,  which  was  appealed  to 
the  Ripley  Circuit  Court  and  judgment  dispossessing  her 
rendered  in  that  court. 

3.  On  October  26, 1868,  John  Mullan  recovered  judg- 
ment in  the  common  pleas  court  of  Ripley  county  against 
David  H.  Kitts  and  one  Walter  Bagot  for  |339.50,  not 
collectible  without  relief  from  valuation  and  appraisement 
laws.  On  April  9,  1869,  an  execution  issued  on  said 
judgment  and  was  levied  on  the  lands  here  in  dispute  as 
the  property  of  Kitts,  and  the  land  was  sold  by  the  sher- 
iff and  bid  in  by  Mullan  for  two  hundred  dollars,  with- 
out having  been  offered  in  parcels  and  without  appraise- 
ment. The  land  was  then  of  the  value  of  twenty-tour 
hundred  dollars.  Mullan  paid  the  costs,  $87.61,  and 
receipted  on  the  execution  for  $112.39,  and  then  received 
from  the  sheriff  a  certificate  of  purchase.  The  execution 
was  returned  unsatisfied,  and  together  with  the  return 
was  duly  entered  of  record  in  the  execution  docket  No- 
vember 3,  1869.  Mullan  afterwards  assigned  his  sher- 
iff's certificate  and  his  unsatisfied  judgment  to  his  son- 
in-law,  Harden  Duncan. 

On  September  22,  1870   Duncan   received   a  sheriff's 
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deed  for  the  land,  which  deed  was  placed  on  record  July 
19,  1871.  Duncan,  on  May  20,  1870,  caused  another 
execution  to  be  issued  on  the  judgment  and  levied  on  a 
part  of  said  land,  and  also  on  lands  of  the  other  judg- 
ment defendant,  Bagot. 

The  lands  were  appraised  in  this  case.  Duncan  bid 
in  the  Kitts  land  for  more  than  two-thirds  of  the  appraise- 
ment, and  bid  $136.72  for  the  rents  and  profits, of  the 
Bagot  land,  being  also  more  than  two-thirds  of  the  ap- 
praisement. He  then  paid  the  costs,  and  placed  the  re- 
ceipt of  Mullan  on  the  writ  for  $258.72,  by  the  purchase 
of  the  land,  but  proceeded  no  further  with  said  pur- 
chases and  got  no  possession  thereunder. 

4.  On  March  17,  1874,  Duncan  brought  an  action 
against  James  H.  Cravens,  William  D.  Willson  and  the 
administrator  of  the  estate  of  John  Mullan,  then  de- 
ceased, to  set  aside  the  deed  made  January  13,  1864,  by 
David  H.  Kitts  and  appellant,  his  wife,  as  being  fraudu- 
lent and  void  as  against  the  Mullan  judgment,  assigned 
to  Duncan  as  aforesaid.  The  jury  found  a  verdict  in 
that  case  for  the  plaintiff  Duncan;  and,  in  answer  to  in- 
terrogatories, they  found  specifically  that  Kitts  made  the 
conveyance  to  Cravens  with  an  intention  to  hinder,  de- 
lay or  defraud  his  creditors;  that  Cravens  had  knowledge 
of  Kitts'  intention  at  the  time  he  took  the  conveyance; 
that  $1,600  of  the  purchase-money  was  still  due  from 
Willson  to  Cravens  at  the  commencement  of  the  action; 
and  "that  the  amount  of  principal,  interest  and  costs  due 
the  plaintiff  Duncan  upon  the  judgment  rendered  in 
favor  of  John  Mullan  against  David  H.  Kitts  and  Walter 
Bagot  is  principal,  $339.50;  costs,  $66;  interest,  $122.- 
22,"  or,  in  all,  $527.72.  The  court  entered  judgment 
accordingly;  that  the  conveyance  made  by  David  H. 
Kitts  to  James  H.  Cravens,  January  13,  1864,  for  said 
land,  "is  fraudulent  and  void  as  to  the  judgment  set 
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forth  in  the  complaint  in  said  action";  and  "that  the 
plaintiff,  Duncan,  recover  of  the  defendants,  James  H. 
Cravens  and  William  D.  Willson,  the  sum  of  $527.72, 
the  amount  of  the  debt  found  due  the  plaintiff,  and  also 
his  costs  in  said  action  laid  out  and  expended,  and  that 
sufficient  of  said  lands  should  be  sold  upon  an  execution 
to  be  issued  thereon,  without  relief  from  valuation  and 
appraisement  laws,  to  satisfy  the  debt  and  damages  of 
the  plaintiff  recovered  in  said  action. ' '  In  the  trial  of 
said  cause  the  execution  first  issued  on  the  Mullan  judg- 
ment, as  mentioned  in  finding  three,  having  been  intro- 
duced in  evidence,  Duncan,  to  show  the  invalidity  of  the 
sheriff's  sale  on  said  execution,  introduced  and  gave  evi- 
dence to  the  jury  to  prove  that  the  land  levied  on  and 
sold  had  not  been  appraised. 

On  appeal  to  the  Supreme  Court,  this  judgment,  was 
affirmed  on  a  remittitur  being  entered  by  Duncan  for 
$137.87,  as  a  credit  on  the  judgment  by  reason  of  the 
sale  of  the  rents  and  profits  of  the  Bagot  land.  The  re- 
mittitur was  entered  in  this  court,  and  the  judgment 
thereupon  affirmed.  On  August  21,  1877,  Willson  paid 
on  the  judgment  $50,  and  on  September  20,  1877,  he 
paid  the  further  sum  of  $610.83,  in  full  satisfaction  of 
the  judgment;  and  "Duncan  receipted  therefor  on  tbe 
face  of  the  judgment,  on  the  order-book  of  the  Ripley 
Circuit  Court,  as  in  full  of  the  judgment,  principal,  in- 
terest and  costs."  See  Cravens  v.  Duncan,  supra,  55 
Ind.  347.      - 

5.  Harden  Duncan  at  no  time  made  any  claim  of 
ownership  to  the  land  in  question,  nor  did  he  assert  any 
claim  whatever  against  the  same,  after  the  payment  of 
said  judgment  as  in  finding  four  Bet  out.  He  resided  on 
a  farm  within  half  a  mile  of  the  land  in  controversy, 
from  1874  to  1892,  and  knew  that  the  Willsons  were  in 
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possession  of  the  same,  and  claiming  to  be  the  owners 
thereof,  and  saw  them  frequently.  On  the  23d  day  of 
April,  1887,  Duncan  executed  to  the  appellant  a  quit- 
claim deed  for  the  land,  for  a  consideration,  as  stated  in 
the  deed,  of  $150,  but  in  fact  without  any  consideration 
whatever.  The  appellant  is  not  related  to  Duncan  by 
Wood  or  marriage. 

6.  It  is  found  by  the  court  that  until  May  25,  1887, 
the  Willsons,  appellees,  had  no  actual  knowledge  that  a 
sheriff's  deed  had  been  executed  on  said  execution  sale 
to  Duncan,  or  that  he  made  any  claim  to  the  land,  ex- 
cept to  recover  the  amount  of  the  Mullan  judgment. 

7.  On  February  18,  1880,  Sarah  Kitts,  the  appellant, 
brought  an  action  for  partition  of  said  land,  claiming  to 
be  one  of  the  owners  as  widow  of  David  H.  Kitts,  and 
as  mother  of  two  of  her  deceased  children.  Appellees 
were  made  defendants  to  this  action,  and  filed  their  cross- 
complaint  claiming  ownership  of  the  land,  and  asking 
to  have  their  title  quieted.  The  suit  was  decided  in 
favor  of  the  appellees  May  4,  1892,  the  court  finding 
that  the  appellant  was  affected  by  the  fraud  of  her  bus- 
baud,  David  H.  Kitta,  in  making  the  deed  of  January, 
13,  1864,  to  Cravens.  That  judgment  was  affirmed  by 
this  court.     See  Kitts  v.  WUlson,  supra,  130  Ind.   492. 

8.  The  present  action  was  begun  April  25,  1887. 
The  conclusions  of  law  on  the  foregoing  findings  were: 

"That  the  law  is  with  the  defendants, and  that  the  plaint- 
iff ought  to  take  nothing  by  her  action  herein,  and  that 
the  defendants  should  have  judgment  for  costs." 

The  errors  assigned  and  discussed  by  counsel  make  it 
necessary  only  that  we  should  consider  the  correctness 
of  the  conclusions  of  law. 

It  is  earnestly  contended  by  appellees  that  the  facts 
disclosed  in  the  seventh  finding  show  that  the  questions 
Vol.  140—39 
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in  the  case  at  bar  were  adjudicated  in  the  case  of  Kitts 
v.  Willaon,  tupra,  130  Ind.  492. 

With  thia  contention  we  can  not  agree.  In  that  case 
the  issues  were  not  the  same  as  in  thia,  nor  was  appel- 
lant a  party  in  the  same  right  as  she  is  here.  There  ap- 
pellant sued  for  partition  as  widow  of  David  H.  Kitts 
and  heir  of  her  own  children;  here  she  sues  for  posses- 
sion as  grantee  of  Harden  Duncan.  Her  rights  in  this 
case,  if  any  there  be,  had  not  accrued  at  the  time  of 
bringing  the  suit  in  partition,  and  would  have  been 
hostile  to  her  rights  in  that  case.  In  this  case  she  steps 
into  theshoesof  Duncan,  who  was  nota  party  to  the  former 
suit;  whatever  rights  he  would  have,  if  appellant  here, 
such  rights,  and  no  other,  she  has.  The  fact  that  she  is 
the  widow  of  David  H.  Kitts  neither  adds  to  nor  takes 
from  her  right  to  recover  in  the  case  at  bar. 

There  is  no  doubt  that  the  decree  in  the  partition  suit 
was  conclusive  against  appellant  as  to  any  interest  she 
might  claim  in  the  land  at  the  bringing  of  that  suit;  and 
by  it  the  property  was  "freed  from  all  claims  (of  hers) 
of  whatsoever  nature  existing  at  the  time  of  the  institu- 
tion of  the  suit."     Tanguey  v.  O'Connell,  132  Ind.  62. 

But  before  the  rule  of  former  adjudication  can  be  in- 
voked it  must  appear  that  the  thing  demanded  was  the 
same;  that  the  demand  was  founded  upon  the  same 
cause  of  action;  that  it  was  between  the  same  parties, 
and  found  for  one  of  them  against  the  other  in  the  same 
quality.  The  party  must  not  only  be  the  same  person, 
but  he  must  also  be  suing  in  the  same  right.  Jones  v. 
Vert,  121  Ind.  140;  Whitney  v.  Marshall,  138  Ind.  472, 
and  authorities  cited  in  those  cases. 

We  do  not  think  that  any  of  the  cases  cited  by  appel- 
lees are  in  conflict  with  the  decision  here  reached  as  to 
former  adjudication  of  the  issues  in  thiB  action. 

The  question   remaining    for    decision    is,    whether 
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Harden  Duncan,  at  the  time  he  made  his  quitclaim  deed 
to  appellant,  had  himself  a  good  title  to  the  land. 

His  conveyance  to  her  was  without  consideration,  so 
that  there  is  no  question  as  to  her  heing  a  good  faith 
purchaser  for  value  paid. 

Duncan's  title  was  based  upon  the  judgment  in  favor 
of  his  father-in-law,  John  Mullan,  for  $339.50,  as- 
signed to  Duncan  by  Mullan,  as  set  out  in  finding  three. 
Kitts'  land,  against  which  the  judgment  rested,  was  then 
worth  $2,400. 

Two  courses  were  open  to  Mullan  and  Duncan  for  the 
collection  of  this  judgment.  One  was  to  levy  upon  Kitts' 
land  and  sell  it,  applying  the  proceeds  in  payment  of  the 
judgment.  The  other  was  to  bring  suit  to  set  aside  the 
deed  of  Kitts  to  Cravens  as  fraudulent,  and  ask  to  have 
the  land  subjected  to  the  lien  of  the  judgment. 

The  former  course  was  at  first  taken,  and  a  sheriff's 
deed  for  the  land  was  made  to  Duncan.  A  second  exe- 
cution was  also  issued  on  the  judgment,  and  payments 
acknowledged  on  both  executions. 

But  no  deed  was  taken  under  the  second  execution  and 
sale,  and  Duncan  himself  seems  to  have  questioned  the 
legality  of  the  first  sale,  which  was  made  for  a  grossly 
inadequate  price,  and  without  valuation  or  appraisement 
of  the  land. 

Accordingly,  as  appears  in  finding  four,  Duncan 
brought  suit  against  Cravens  and  Willson  to  set  aside  the 
deed  of  January  13,  1864,  as  fraudulent  and  void  as 
against  the  Mullan  judgment.  There  was  a  verdict  in 
that  suit  for  Duncan,  including  a  finding  of  the  amount 
due  him  as  assignee  of  the  Mullan  judgment  in  the  sum 
of  (527.72.  A  decree  was  entered  to  the  same  effect. 
This  decree  was  affirmed  in  this  court  on  a  remittitur 
being  entered  by  Duncan  for  $137.87.  The  judgment 
so  affirmed  was  paid  in  full  by  Willson, 'and  was  receipted 
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by  Duncan  "on  the  face  of  the  judgment  on  the  order- 
book  of  said  Ripley  Circuit  Court,  as  in  full  of  the  judg- 
ment, principal,  interest  and  costs." 

The  decree  of  the  court  as  to  the  deed  made  to  Cravens 
by  Kitts,  January  13,  1864,  was  that  the  conveyance  so 
made  was  "fraudulent  and  void  as  to  the1  judgment  set 
forth  in  the  complaint. ' '  If,  therefore,  the  defendants  to 
that  decree  had  a  right  to  pay  the  judgment,  it  would 
Beem  that  the  fraudulent  character  of  that  deed  would 
be  cured,  as  it  was  declared  "void  as  to  the  judgment" 
only. 

We  think  that  the  appellees  might  pay  the  judgment 
thus  found  against  them,  and  thus  free  their  title  as 
against  the  decree  in  that  case.  The  equities  were  al] 
in  their  favor.  They  had  paid  to  Cravens  the  full  value 
of  the  land,  or  were  under  obligation  to  pay  it.  The 
court  finds  that  they  had  no  actual  knowledge  of  the 
sheriff's  deed  at  the  time  of  their  purchase.  This  alone 
would  not,  perhaps,  have  been  sufficient,  as,  by  the  pub- 
lic records,  they  had  constructive  notice  of  the  deed;  but 
it  tends  to  show  good  faith.  They  paid,  in  addition,  the 
full  balance,  principal,  interest  and  costs,  due  on  the 
Mullan  judgment,  on  accountof  which  only  the  convey- 
ance to  Cravens,  under  which  they  claim,  was  found 
fraudulent.  After  the  payment  so  made  by  them,  Dun- 
can never  asserted  any  claim  against  the  land,  although 
he  knew  that  appellees  were  in  possession,  and  claiming 
to  be  the  owners,  for  the  period  of  eighteen  years,  or 
from  1874  to  1892.  Duncan  having  received  the  money 
due  him,  does  not  then  seem  to  have  thought  that  he 
could  he  entitled  to  the  land  also. 

In  his  work  on  Equity  Jurisprudence,  volume  1,  sec- 
tion 371,  Judge  Story  says:  "A  conveyance  of  this  sort 
(it  has  been  said  with  great  truth  and  force)  is  void  only 
as  against  creditors,    and  then  only  to  the  extent  in 
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which  it  may  be  necessary  to  deal  with  the  conveyed  es- 
tate for  their  satisfaction.  To  this  extent,  and  to  this 
only  it  is  treated  as  if  it  had  not  been  made.  To  every 
other  purpose  it  is  good.  Satisfy  the  creditors  and  the 
conveyance  stands." 

As  between  the  parties  and  as  to  all  others  but  cred- 
itors, the  deed  is  good.  Dwnaway  v.  Robertson,  95  111. 
419;  O'Neil  v.  Chandler,  42  Ind.  471. 

In  addition,  we  think  it  fairly  appears  in  the  case  be- 
fore us  that  Duncan  abandoned  title  under  bis  sheriff's 
deed  and  elected  to  consider  that  deed  as  invalid  by 
reason  of  the  invalidity  of  the  execution  and  sale  upon 
which  it  was  based,  and  which  were  without  appraise- 
ment and  valuation,  and  that  he  availed  himself  ex- 
clusively of  his  right  to  have  appellees' title  found  fraud- 
ulent as  to  his  judgment.  This  election  he  might  make, 
and  having  accepted  payment  in  full  of  the  amount 
found  due  him,  that  action  discharged  the  land  of  all 
further  liability  to  him,  rendering  his  sheriff's  deed  a 
nullity  and  making  valid  the  title  of  appellees.  See 
Qoddardx.  Rentier,  57  Ind.  532;  Taggart  v.  McKinsey, 
85  Ind.  392;  Jackson  v.  Neal,  136  Ind.  173. 

The  judgment  is  affirmed. 

Filed  Dec.  18, 1894;  petition  lor  a  rehearing  overruled  Mar.  22,1885. 


The  Tbbbb  Haute  and  Indianapolis  Railroad  Com- 
pany v.  McCorkle. 

Practice. — Exception  to  Each  Instruction,  How  May  be  Taken. — An  e 
caption  taken  ''to  the  giving  of  each  and  every  one"  of  a  series 
numbered  instructions  is  a  separate  exception  to  each  instruction,    !Jij»  137] 
and  presents  each  instruction  lor  consideration  of  the  court  o 
motion  for  a  new  trial. 
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Same. — Combination  of  Two  Facts  in  Order  to  Recover,— Instructions  Al- 
lowing Becovery  if  One  be  Proven. — Where  a  complaint  is  drawn  upon 
the  theory  that  it  is  essential  to  allege  two  facts,  or  series  of  facts, 
in  order  to  recover,  an  instruction  to  the  jury  that  the  plaintiff  ma; 
recover  upon  proof  of  either  one  of  such  facts,  or  series  of  facts,  is 
erroneous. 

Same.— Proving  Facts  at  Precisely  Alleged  not  Necessary. — The  plaintiff 
is  not  bound  to  prove  the  facts  precisely  as  alleged.  It  is  sufficient 
if  he  prove  the  substance  of  the  allegation. 

Same. — Only  FaeU  Sufficient  to  Constitute  Canst  of  Action  Seed  be 
Proved. — Surplusage . — The  plaintiff  may  allege  more  facts  than  are 
essential  to  constitute  a  cause  of  action,  but  he  need  only  prove  the 
substance  of  so  many  of  them  as  constitute  a  cause  of  action,  and 
the  remainder  of  them  may  be  regarded  as  immaterial. 

Pleading. — Scope  and  Tenor.  — Theory. — A  pleading  must  be  judged 
from  its  general  scope  and  tenor,  and  it  must  proceed  on  a  definite 
theory,  and  be  sufficient  on  that  theory  or  it  will  not  be  good  for 
any  purpose. 

New  Trial. — Instructions,  how  Several  May  be  Assigned  as  a  Beaton  for 
a  New  Trial. — Separate  Assignment.— An  assignment  as  a  cause  for  a 
new  trial  that  "the  court  erred  in  giving  to  the  jury  each  of  the  in* 
structions  numbered  from  one  to  sixteen  inclusive,  which  were  giv- 
en by  the  court  to  the  jury,"  is  a  separate  assignment  of  each  of  the 
sixteen  instructions  as  a  cause  for  a  new  trial,  and  is  sufficient  to 
secure  the  court's  consideration  of  each  of  the  instructions. 

Same. — How  Exceptions  Must  br  Taken,  and  Ruling*  Assigned  as  a  Cause 
for  a  New  Trial. — An  exception  must  be  so  taken  as  to  require  the 
trial  court  to  re-examine  and  review  each  particular  ruling  by 
itsel*,  regardless  of  the  other  rulings  complained  of,  and  each  par- 
ticular ruling  must  be  pointed  out  in  the  exception  and  in  the  no- 
tion for  a  new  trial  with  such  a  degree  of  certainty  that  both  the 
trial  court  and  the  appellate  tribunal  can  turn  to  and  read  and  re- 
view each  particular  ruling  objected  to,  and  know  white  so  engaged 
that  it  is  not  wasting  its  time  on  something  not  objected  to. 

From  the  Marion  Circuit  Court. 
W.  H.  H.  Miller,  F.  Winter  and  J.  B.  Elam,  for  ap- 
pellant. 
J.  S.  Duncan  and  G.  W.  Smith,  for  appellee. 

McCabb,  C.  J. — The  appellee  sued  the  appellant  in  a 
complaint  of  two  paragraphs  to  recover  damages  for  a  per- 
sonal injury  in  the  loss  of  his  arm,  caused  by  the  alleged 
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negligence  of  appellant.  The  issues  formed  upon  the 
complaint  were  tried  by  a  jury,  resulting  in  a  verdict 
and  judgment  for  appellee  for  $6,000  over  appellant's 
motion  for  a  new  trial.  The  error  assigned  here  is  the 
overruling  appellant's  motion  for  a  new  trial.  Among 
the  reasons  assigned  therefor  in  the  motion,  is  the  giving 
of  certain  instructions  asked  by  the  appellee.  We  are 
met  at  the  threshold  of  the  investigation  of  the  question 
sought  to  be  raised  on  the  instructions,  by  the  contention 
that  the  exception  to  the  giving  of  the  instructions,  and 
the  specification  in  the  motion  for  a  new  trial  were  such 
as  to  present  no  question  for  our  consideration  and  de- 
cision. The  exception  reads  as  follows:  "To  the  giving 
of  each  and  every  one  of  which  instructions  the  defend- 
ant did  then  and  there  except." 

The  specification  in  the  motion  for  a  new  trial  is  as 
follows:  "That  the  court  erred  in  giving  to  the  jury 
each  of  the  instructions  numbered  from  one  ( 1 )  to  six- 
teen (16)  inclusive,  which  were  given  by  the  court  to 
the  jury." 

Of  this  exception  and  specification,  appellee's  learned 
counsel  say:  "The  court  gave  but  sixteen  instructions, 
so  that  the  assignment  of  alleged  error  in  the  motion  for 
a  new  trial  is  equivalent  to  an  assignment  that  the  court 
erred  in  giving  each  of  the  instructions  by  it  given  to 
the  jury.  »  •  •  Such  an  assignment  »  •  »  » 
would  require  the  court  to  examine  the  whole  series.  We 
think  such  a  practice  is  not  permissible.  It  is  true  that 
the  motion  alleges  that  the  court  erred  *  "  "  in 
giving  each  of  the  instructions  given;  this,  in  a  certain 
sense,  makes  the  allegation  of  error  several  as  to  each  of 
the  instructions  *  *  given.  But  that  suggestion  does 
not  reach  or  answer  the  objection  which  we  make.  Our 
proposition  is  that  the  motion  for  a  new  trial  must  point 
out  specifically  the  particular  instruction  or  instructions 
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to  which  the  trial  court's  attention  is  sought  to  be  called. 
Or  to  use  the  language  of  this  court  in  the  case  of  Jones 
v.  Layman,  123  Ind.  569  (573),  'no  allegation  of  error  in  a 
motion  for  a  new  trial  is  sufficient  which  would  require 
the  court  to  take  up  the  instructions  asked  and  refused, 
and  read  them  through  one  by  one  for  the  purpose  of 
ascertaining,  if  at  all,  where  it  had  erred.'  " 

In  that  case  the  eighth  cause  for  a  new  trial  designated 
no  particular  instruction  to  which  objection  was  made. 
But  that  is  not  the  case  here.  The  fifth  cause  for  a  new 
trial  in  this  case  designates  sixteen  different  instructions, 
to  each  one  of  which  a  separate  objection  is  made,  as  is 
practically  conceded  by  appellee's  learned  counsel.  The 
quotation  they  make  from  Jones  v.  Layman,  supra,  is 
somewhat  misleading,  unaccompanied  by  a  paragraph 
next  to  and  preceding  the  one  they  quote. 

It  reads  thus:  "If  counsel  were  insisting  in  the  court 
below  for  a  new  trial  because  of  alleged  error  of  the 
court  in  refusing  to  give  instructions  asked  by  the  ap- 
pellant, it  was  their  duty  to  point  out  in  their  motion  for 
a  new  trial  severally  by  their  respective  numbers  the 
instructions  relied  upon."  That  is  the  very  thing  the 
appellant  has  done  in  this  case,  as  is  practically  con- 
ceded by  the  learned  counsel  for  appellee. 

There  would  have  been  no  room  for  appellee's  conten- 
tion, unsound  as  it  is,  had  the  objection  been  to  each  of 
the  instructions  numbered  from  one  to  fifteen.  That  would 
have  left  the  sixteenth  instruction  unobjected  to  and 
would  have  obviated  appellee's  contention. 

Two  things  are  required  in  taking  exceptions  to  sev- 
eral rulings  and  making  the  same  a  cause  or  reason  in 
the  motion  for  a  new  trial.  First,  the  exception  must  be 
so  taken  as  to  require  the  trial  court  to  re-examine  and 
review  each  particular  ruling  by  itself  alone  considered, 
regardless  of  the  other  rulings  complained  of.     Second, 


NOVEMBER  TERM,  1894. 


The  Turns  Haute  and  Indianapolis  Railroad  Company  «.  McCorkle. 

each  particular  ruling  must  be  pointed  out  in  the  excep- 
tion and  the  motion  for  a  new  trial  with  such  a  degree 
of  certainty  as  that  both  the  trial  court  and  the  appel- 
late tribunal  can  turn  to  and  read  and  review  each  par- 
ticular ruling  objected  to,  and  know  while  so  engaged 
that  it  is  not  wasting  its  time  on  something  not  objected 
to.  This  principle  does  not  depend  on  the  number  of 
rulings  made,  instructions  given  or  instructions  refused 
in  the  trial  court.  It  permits  every  ruling  of  the  trial 
court  to  be  brought  under  review,  and  that  right  does 
not  depend  on  whether  any  or  all  of  the  objections  and 
exceptions  were  well  taken  or  not.  The  right  to  object 
and  except  is  one  thing  and  the  right  to  have  such  ob- 
jection and  exception  sustained  is  another  and  quite  a 
different  thing.  Here  the  trial  court  was  informed  by 
the  exception  and  the  specification  in  the  motion  for  a 
new  trial  exactly  and  precisely  what  it  was  that  the  ap- 
pellant complained  of.  It  was  informed  that  the  appel- 
lant claimed  and  insisted  that  it  had  erred  in  giving 
each  one  of  the  sixteen  instructions.  That  ia,  that  the 
trial  court  had  committed  sixteen  separate  and  distinct 
errors  and  it  was  asked  to  review  its  ruling  as  to  each 
one  of  them.  It  is  difficult  to  see  how  the  correctness 
of  each  one  of  such  instructions  could  be  any  more  sep- 
arately presented  for  review.  It  is  not  denied  by  the 
learned  counsel  for  appellee  that  if  the  exception  and 
motion  for  a  new  trial  had  singled  out  each  instruction 
as  one  separate  ground  of  exception  and  made  the  giv- 
ing of  each  one  of  them  a  separate  ground  for  a  new 
trial,  making  sixteen  reasons  or  grounds  for  a  new  trial 
instead  of  one,  as  was  done,  that  the  correctness  of  every 
one  of  the  sixteen  instructions  would  have  been  presented 
for  review,  and  yet  they  practically  admit  that  the  ex- 
ception and  the  specification  in  the  motion  for  a  new 
trial  present  each  one  of  them  as  separately  as  if  each 
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one  waa  made  a  separate  ground  of  exception  and  sepa- 
rate ground  for  a  new  trial.  And  certain  it  is  that  the 
language  of  the  exception  and  motion  has  the  same 
meaning  as  if  each  instruction  had  been  made  a  separate 
ground  of  exception  and  motion  for  a  new  trial.  We 
therefore  hold  that  each  one  of  the  instructions  given  is 
presented  here  for  review. 

The  fourth  instruction  given  is  the  first  one  urged  upon 
us  as  error.  Whether  it  is  error  or  not  depends  on  what 
construction  the  complaint  is  to  receive. 

The  particular  negligence  complained  of  as  the  cause 
of  appellee's  injury  consisted  of  two  separate  defects  in 
a  box  car  suffered  by  the  appellant  to  be  on  the  switch- 
ing tracks  of  appellant,  and  which  the  appellant  required 
the  appellee,  as  switchman  in  its  employ,  to  couple  to  a 
train  of  cars  in  its  switch  yards.  The  defects  com- 
plained of  were  a  defective  drawbar  and  a  bent  iron 
step  or  stirrup  close  to  the  end  of  the  car  where  the  de- 
fective drawbar  was.  And  the  question  of  construction 
is  whether  the  two  defects  were  different  elements  of  one 
and  the  same  cause  of  action,  dependent  on  the  existence 
of  both  combined,  or  whether  each  defect  was  a  separate 
and  independent  cause  of  action  stated  in  the  same  para- 
graph of  the  complaint.  As  to  this  point  both  para- 
graphs of  the  complaint  are  alike. 

So  much  of  the  first  paragraph  as  is  essential  to  the 
determination  of  the  question,  is  as  follows:  "That  on 
said  28th  of  July,  1892,  a  car  of  the  defendant,  which 
had  been  originally  thus  constructed,  was  standing  upon 
one  of  the  switching  tracks  of  the  defendant  in  the  yard 
aforesaid;  that  said  car  was  in  a  damaged  condition  in 
the  following  particulars,  to  wit:  The  plate  or  iron  fur- 
thermost beneath  the  car,  used  in  connection  with  the  said 
spring,  had  been  broken  or  lost  from  its  place  and  was 
wholly  gone,  so  that  when  the  drawbar  came  in  contact 
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with  the  outer  plate  and  such  outer  plate  came  in  contact 
with  the  spring  at  one  end  and  the  spring  at  the  other 
-end  tailed  to  come  into  contact  with  the  inner  plate  at 
the  other  end,  and  as  a  result  the  spring  would  fail  to 
operate;  and  when  the  drawbar  was  driven  in  under  the 
car,  the  spring  not  operating,  it  was  not  forced  back  to 
its  proper  place,  but  the  head  of  the  drawbar  remained 
very  close  to  the  frame  or  the  body  of  the  car;  that  when 
the  drawbar  is  in  this  condition,  the  danger  to  the  per- 
son attempting  to  couple  said  car  to  another  car  is  in- 
creased in  a  very  high  degree;  that  in  addition  to  the 
foregoing  defective  condition  of  the  car,  the  iron  step  or 
stirrup  on  the  side  of  the  car,  at  the  same  end,  had  been 
bent  longitudinally  with  the  car  in  such  a  manner  that 
it  projected  from  six  (6)  to  eight  (8)  inches  beyond  the 
end  of  the  car;  that  the  defendant  knew  of  the  damaged, 
defective  and  dangerous  condition  of  the  car,  but  in  no 
manner  gave  this  plaintiff  any  warning  that  it  was  in 
such  defective  and  dangerous  condition,  and  this  plaint- 
iff had  no  notice  in  any  manner  of  such  defective 
and  dangerous  condition;  that  on  the  night  of  said 
28th  day  of  July,  1892,  and  after  it  had  become  so  dark 
that  such  defects  could  not  be  discovered,  the  said  Grant 
Johnson,  thus  in  charge  of  the  locomotive  engine  used 
for  the  purpose  of  backing  certain  other  cars  to  said  car  for 
the  purpose  of  coupling  on  to  the  same,  directed  this 
plaintiff  to  attend  such  train  in  the  process  of  making 
up,  to  such  car  in  such  defective  condition,  and  make 
such  coupling;  that  such  coupling  was  to  be  made  at  the 
end  of  said  car  at  which  said  drawbar  and  such  step  were 
in  such  defective  condition;  that  as  said  train  of  cars 
came  into  proximity  with  such  defective  car,  this  plain- 
tiff gave  attention  to  the  making  of  such  coupling,  and 
in  so  doing,  observed  that  the  head  of  the  drawbar  was 
close  up  against  the  frame  or  body  of  the  car,  and  that 
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it  would  require  great  care  on  his  part  to  make  such 
coupling,  and  his  whole  attention  was  fixed,  and  of  ne- 
cessity fixed,  upon  the  matter  of  raising  the  coupling 
link  to  have  it  enter  the  head  of  the  drawbar;  that  as  the 
cars  came  close  together  he  raised  the  link  by  which  the 
coupling  was  made,  and  as  it  entered  the  head  of  the 
drawbar  he  stepped  quickly  back  so  as  to  be  out  of  dan- 
ger as  the  cars  came  in  contact,  and  as  he  stepped  back- 
ward the  step  or  stirrup,  so  bent  and  projecting  outward 
from  under  the  end  of  the  car,  caught  his  leg  and  caused 
him  to  lose  his  balance,  and  at  the  same  instant  the 
train  which  was  backing  down,  struck  him  and  threw 
him  backward  against  the  car  to  which  he  was  attempt- 
ing to  couple,  and  in  his  endeavor  to  save  himself  from 
falling  on  the  track  beneath  the  cars  his  right  arm  came 
between  the  deadwoods  of  the  cars,  and  was,  by  the  con- 
tact of  the  cars  together,  badly  crushed  and  mangled, 
and  to  such  an  extent  that  amputation  was  necessary, 
and  the  same  was  amputated  below  the  elbow;  that. by 
reason  of  the  darkness  and  his  attention  having  been 
fixed  upon  the  coupling  of  the  car,  he  did  not  observe, 
before  he  was  caught  by  the  step,  that  the  same  was  bent 
so  as  to  project  beyond  the  end  of  the  car;  that  said  ac- 
cident occurred  without  any  fault  or  negligence  what- 
ever upon  the  part  of  this  plaintiff,  and  solely  through 
the  negligence  of  the  defendant,  as  herein  set  forth." 

So  much  of  the  fourth  instruction  as  is  complained  of 
is  as  follows:  "Now,  to  apply  the  general  principles 
first  stated  to  the  issues  in  this  case,  the  court  instructs 
you  as  follows:  The  burden  is  upon  the  plaintiff  to 
establish  by  a  fair  preponderance  of  the  testimony  that 
the  said  car  was  defective  in  one  or  the  other  of  the  mat- 
ters above  set  out;  that  the  defendant  had  notice  of  such 
defects,  or  by  the  exercise  of  proper  care  in  the  inspec- 
tion of  its  cars,  would  have  had  notice  of  such  defects. 
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*  *  •  The  plaintiff  must  prove  that  one  or  the  other 
of  such  defects,  or  both,  operating  conjointly,  produced 
the  injury  complained  of."     •     *     * 

There  were  other  features-  of  the  instruction,  but  the 
above  is  all  of  it  that  relates  to  the  question  whether  the 
appellee  was  entitled  to.recover  on  proof  of  one  only  of 
the  defects  alleged  to  exist  in  the  car.  The  instruction 
clearly  implies  that  the  jury  may,  if  it  does  not  expressly 
direct  them  to,  find  for  the  plaintiff  if  one  only  of  the  al- 
leged defects  in  the  car  is  established  by  the  evidence. 

Hence  the  importance  of  inquiring  what  cause  of 
action  is  set  forth  in  the  complaint.  It  is  contended  by 
the  appellant  that  there  is  but  one  cause  of  action  there- 
in set  forth,  and  that  cause  of  action  is  made  up  of  the 
combined  effects  or  reBults  of  the  two  defects  in  the  car 
set  forth  in  the  complaint,  and  that  it  takes  them  both 
to  make  the  one  cause  of  action.  If  this  position  can  be 
maintained  the  instruction  is  clearly  erroneous,  because 
it  would  amount  to  telling  the  jury  that  they  were  au- 
thorized to  find  for  the  plaintiff  though  an  indispensable 
element  of  his  cause  of  action  was  not  established  by  the 
evidence. 

There  can  be  no  doubt  that  the  theory  upon  which 
both  paragraphs  of  the  complaint  proceed  is  that  it  takes 
both  defects  in  the  car,  as  alleged  in  the  complaint,  to 
constitute  the  one  single  cause  of  action  sued  on.  Had  the 
learned  counsel  for  appellee  supposed  that  one  of  those 
defects,  with  the  other  accompanying  facts,  constituted 
a  cause  of  action  independent  of  the  other,  he  would  have 
set  them  up  in  different  paragraphs  as  the  code  requires. 
While  there  are  two  paragraphs  of  the  complaint,  it  is 
the  same  two  defects  in  the  car  combined  that  forms  the 
principal  ground  or  cause  of  action,  with  slightly  varied 
circumstances  in  the  second  paragraph  with  those  in  the 
first.     So  that  it  is  abundantly  clear  that  the,  pleader 
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proceeded  in  each  paragraph  on  the  distinct,  and  definite 
theory  that  it  took  both  defects  alleged  in  the  car  com- 
bined to  make  the  cause  of  action  relied  on  in  cither  par- 
agraph. The  defendant  had  a  right  to  insist  that  the 
plaintiff  proceed  upon  that  theory  throughout  the  entire 
proceeding. 

In  Bremmerman  v.  Jennings,  101  Ind.  253  (257),  it  was 
said:  "It  is  well  settled  that  a  complaint  is  to  be  judged 
from  its  general  scope  and  tenor,  and  that  it  must  pro- 
ceed on  a  definite  theory,  and  be  sufficient  on  that  theory, 
or  it  will  not  be  good  at  all.  Western  Union  Tel.  Co.  v. 
Reed,  96  Ind.  195;  Cottrell  v.  JStna  Life  Ins.  Co.,  97  Ind. 
811;  City  of  Logansport  v.  Uhl,  99  Ind.  531. 

"A  plaintiff  can  succeed  upon  the  case  made  by  his 
complaint,  and  not  upon  a  different  one;  his  evidence 
must  prove  the  substance  of  the  issue  tendered  by  his 
pleading,  or  he  will  fail,  no  matter  what  else  he  may 
prove. ' ' 

To  the  same  effect  are  Holder-man  v.  Miller,  102  Ind. 
356;  Leeds  v.  City  of  Richmond,  102  Ind.  372. 

In  Feder  v.  Field,  117  Ind.  386  (391),  it  was  said  again 
that  "the  law  is  well  settled  that  a  complaint  must  proceed 
upon  a  definite  theory,  that  the  cause  must  be  tried  on 
the  theory  constructed  by  the  pleadings,  and  such  a 
judgment  as  the  theory  selected  warrants  must  be  ren- 
dered and  no  other  or  different  one.  *  *  *  The  theory 
now  put  forth  by  the  appellees  is  radically  different  from 
that  chosen  for  the  trial,  but  their  change  of  theory  is 
made  too  late  to  be  of  service.  It  may  be  that  a  case 
could  have  been  made  entitling  the  appellees  to  a  judg- 
ment for  damages  against  each  of  the  appellants,  bat  no 
such  case  was  made,  for  the  complaint  seeks  a  recovery 
against  some  of  the  defendants  upon  a  money  demand 
for  goods  sold  and  delivered,  and  auxiliary  equitable  re- 
lief against  others." 
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Ill  Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104  Ind.  13  (16),  it 
was  said:  "Itwould  violate  all  rules  of  pleading  to  permit 
a  complaint  to  be  construed  as  best  suited  the  exigencies 
of  the  case;  to  allow  such  a  course  of  procedure  would 
produce  uncertainty  and  confusion ,  and  materially  trench 
upon  the  right  of  the  defendant  to  be  informed  of  the 
issue  he  is  required  to  meet.  The  rule  is,  that  the  com- 
plaint must  proceed  on  a  distinct  and  definite  theory, 
and  upon  that  theory  the  case  must  stand  or  fall."  To 
the  same  effect  is  Louisville,  etc.,  R.  W.  Co.  v.  Godman, 
104  Ind.  490. 

But  the  appellee's  learned  counsel  insist  that  there  is 
another  rule  equally  well  established  that  is  applicable 
to  the  question  that  must  not  be  lost  sight  of,  and  that 
is  that  it  is  only  the  substance  of  the  issue  that  need  be 
proven  to  entitle  the  plaintiff  to  recover;  that  is,  that 
the  plaintiff  is  not  bound  to  prove  the  facts  precisely  as 
alleged,  but  it  is  sufficient  if  he  prove  the  substance  of 
the  allegation.  This  rule,  though  well  recognized  and 
established,  is  not  exactly  applicable  to  the  question  in 
hand.  The  question  here  is  not  whether  the  facts  al- 
leged shall  be  proven  exactly  as  alleged,  but  rather, 
whether  all  the  facts  alleged  essential  to  the  support  of 
the  verdict  and  judgment,  that  is,  all  the  facts  essential 
to  constitute  the  cause  of  action  relied  on  in  the  com- 
plaint must  be  proved  in  substance  in  order  to  entitle 
the  plaintiff  to  recover.  It  is  true  a  plaintiff  may  al- 
lege more  facts  than  are  essential  to  constitute  a  cause  of 
action,  and  in  such  case  it  is  ordinarily  held  that  he 
need  only  prove  the  substance  of  so  many  of  them  as 
constitute  a  cause  of  action  to  entitle  him  to  recover  and 
the  balance  of  them  may  be  regarded  as  immaterial,  and 
surplusage.  Such  was  the  case  cited  by  appellee.  Long 
v.  Doxey,  50  Ind.  385. 

But  when  a  cause  of  action  depends  on  two  or  more 


624  SUPREME  COURT  OF  INDIANA, 

The  Terre  Haute  and  Indianapolis  Railroad  Company  tr.  McCorkle. 

facts,  no  proof  short  of  proving  the  substance,  of  each 
and  every  one  of  them  will  warrant  a  recovery.  That  is, 
if  the  cause  of  action  consists  of  and  depends  on  the  es- 
tablishment of  three  facts  and  the  proof  only  establishes 
two  of  them  the  evidence  is  not  sufficient  to  support  the 
verdict.  Cleveland,  etc.,  R.  W.  Co.  v.  Wyrumi,  134  Ind. 
681;  2  Rice  Ev.,  Chap.  16,  pp.  660-663. 

It  remains  to  be  determined  whether  the  appellee's 
cause  of  action  by  the  complaint  is  made  to  depend  on 
both  defects  in  the  car  combined.  In  the  oral  argument, 
the  counsel  for  the  appellee,  in  answer  to  a  question  by 
the  court,  admitted  that  if  all  averments  as  to  one  of  the 
defects  alleged  in  the  car  were  stricken  out  of  the  com- 
plaint,  the  remaining  facta  in  the  complaint  would 
not  be  sufficient  to  constitute  a  cause  of  action.  This 
concession  would  be  decisive  of  the  case  against  the  ap- 
pellee. But  at  the  close  of  the  argument  the  learned 
counsel  withdrew  his  answer  and  contended  that  all 
averments  concerning  one  of  the  defects  might  be 
stricken  out  of  the  complaint  and  yet  there  would  re- 
main facts  enough  therein  to  constitute  a  cause  of  ac- 
tion. 

In  the  points  and  authorities  filed  by  appellees,  coun- 
sel, on  the  oral  argument  on  the  point  now  under  con- 
sideration, say:  "It  is  true  when  we  come  to  describe 
how  the  accident  occurred  we  say  (here  read  from  the 
complaint).  But  it  is  very  evident  that  these  allegations 
are  inserted  to  show  that  McCorkle  was  not  guilty  of  neg- 
ligence." The  complaint  states  that  appellee  "observed 
that  the  head  of  the  drawbar  was  close  up  against  the 
frame  or  body  of  the  car,  and  that  it  would  require  great 
care  on  his  part  to  make  such  coupling,  and  his  whole 
attention  was  fixed,  and  of  necessity  fixed,  upon  the  mat- 
ter of  raising  the  coupling  link  so  as  to  have  it  enter  the 
head  of  the  drawbar.     That  when  the  drawbar  is  in  this 
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condition,  the  danger  to  the  person  attempting  to  couple 
said  car  to  another  car  is  increased  in  a  very  high  de- 
gree. That  as  the  cars  came  close  together  he  raised  the 
link  •  •  •  and  as  it  entered  the  head  of  the  draw- 
bar, he  stepped  quickly  back  so  as  to  be  out  of  danger 
as  the  cars  came  in  contact,  and  as  he  stepped  backward 
the  step  or  stirrup,  so  bent  and  projecting  outward  from 
under  the  end  of  the  car,  caught  his  leg  and  caused  him 
to  lose  his  balance,  and  *  *  *  the  train,  which 
was  backing  down,  struck  him,  and  threw  himbackward 
against  the  car  to  which  he  was  attempting  to  couple, 
and,  in  his  endeavor  to  save  himself  from  falling  on  the 
track  beneath  the  cars,  his  right  arm  came  between  the 
dead  woods,  etc  •  «  •  That  by  reason  of  the  dark- 
ness, and  his  attention  having  been  fixed  upon  the  coup- 
ling of  the  car,  he  did  not  observe,  before  he  was  caught 
by  the  step,  that  the  same  was  bent  so  as  to  project  be- 
yond the  end  of  the  car." 

As  an  excuse  and  justification  for  his  failure  to  observe 
and  avoid  being  caught  with  the  projecting  step,  he  states 
that  he  observed  the  defective  condition  of  the  drawbar; 
that  such  defect  increased  the  danger  in  a  high  degree, 
so  that  his  whole  attention  was  of  necessity  fixed  upon 
it.  Now  there  are  three  reasons  why  there  could  be  no 
recovery  if  the  evidence  failed  to  establish  the  alleged 
defect  as  to  the  stirrup:  One  is  that  that  was  the  sole 
cause  of  his  failure  to  get  out  from  between  the  cars  in 
time  to  escape  injury,  according  to  the  averments  in  the 
complaint;  and  another  reason  is,  that  he  walked  into  the 
danger  arising  from  the  defective  drawbar  knowingly; 
that  is  considering  that  defect  as  the  sole  cause  of  action. 
The  complaint  shows  that  he  knew  of  the  defective  draw- 
bar and  of  the  increased  danger  occasioned  thereby,  and 
yet  he  voluntarily  undertook  to  perform  the  service. 
Vol.  140—40 
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There  being  no  other  defect  than  the  drawbar,  the  case 
would  be  brought  within  the  rule  laid  dowu  in  Indian- 
apolis, etc.,  R.  W.  Co.  v.  Walton,  114  Ind.  20  (27),  where  it 
is  said  "the  employe  who  continues  in  the  service  of  his 
employer  after  notice  of  a  defect  augmenting  the  danger 
of  the  service,  assumes  the  risk  as  increased  by  the  de- 
fect, unless  the  master  expressly  or  impliedly  promises 
to  remedy  the  defect."  To  the  same  effect  are  Jenney 
Electric,  etc.,  Co.  v.  Murphy,  115  Ind.  566;  Rietman  v. 
Siolte,  120  Ind.  314;  Indiana,  etc.,  R.  W.  Co.  v.  Dailey, 
110  Ind.  75;  Sheets,  Admr.,  v.  Chicago,  etc.,  R.  W.  Co., 
139   Ind.  682,  and  authorities  there  cited. 

'  And  the  third  reason  is,  that  the  averments  as  to  the 
defective  drawbar  do  not  show  that  it  caused  the  injury, 
and  the  other  averments  show  that  if  no  other  defect  had 
existed  but  that  of  the  drawbar,  no  injury  would  have 
occurred . 

The  averments  show  that  the  alleged  dangerous  opera- 
tion of  coupling  had  been  performed  by  raising  the 
coupling  link  so  that  it  entered  the  head  of  the  defective 
drawbar,  after  which  appellee  stepped  quickly  back  un- 
til his  leg  was  caught  by  the  defective  stirrup.  That 
stirrup  was  on  the  outside  of  the  end  of  the  car,  wherein 
the  defective  drawbar  was.  This  placed  him  even  with 
the  outside  line  of  the  cars,  some  distance  outside  of  the 
track  and  out  of  danger  of  the  wheels  of  the  car,  and  out 
of  danger  of  being  caught  between  the  deadwoods  or 
bumpers,  as  they  are  sometimes  called.  If  there  had 
been  no  defective  stirrup  he  must  have  escaped  being 
caught  thereby  and  thrown  back  against  the  car,  and 
hence  must  have  escaped  injury  entirely. 

Now  if  there  is  no  proof  about  his  being  caught  by  the 
bent  stirrup  and  thrown  against  the  end  of  the  car,  and 
about  his  efforts  to  save  himself  from  falling  under  the 
wheels,  and  thereby  his  arm  is   thrown  between  the 
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bumpers,  then  how  did  he  get  it  there?  how  did  it  come 
there?  There  being  no  proof  about  the  bent  stirrup, 
there  could  be  no  proof  how  his  arm  got  between  the 
bumpers.  There  could  be  no  proof  that  the  defective 
drawbar  alone  caused  it  to  get  there,  because  there  is  no 
such  allegation  in  the  complaint,  but  its  averments  show 
affirmatively  that  the  defective  drawbar  furnished  only  a 
very  small  part  of  the  cause  of  his  arm  getting  between 
the  bumpers.  Though  it  was  comparatively  a  small  part 
of  the  cause  of  his  injury,  it  was  yet  nevertheless  vital 
and  important  and  indispensably  necessary  to  make  out 
the  cause  of  action.  The  defect  in  the  drawbar  caused 
the  space  between  the  cars  to  be  less  when  they  came  to- 
gether, and  the  defect  required  his  undivided  attention 
to  the  coupling,  so  that  his  attention  and  observation 
were  taken  away  from  the  defective  stirrup,  and  thus  he 
was  furnished  with  a  good  excuse  for  not  seeing  and 
avoiding  the  danger  of  his  leg  being  caught  by  the  bent 
stirrup,  and  thus  he  was  absolved  from  the  charge  of 
contributory  negligence.  And  thus  his  counsel  are  justi- 
fied in  saying,  as  we  have  seen,  that  these  allegations 
were  put  in  to  show  that  McCorkle  was  not  guilty  of 
negligence. 

But  the  absence  of  contributory  negligence  on  the  part 
of  the  plaintiff  in  this  class  of  cases  is  as  much  a  part  of 
the  plaintiff's  cause  of  action  as  the  negligence  of  the 
defendant.  Pennsylvania  Co.  v.  Meyers,  Admx.,  136  Ind. 
242. 

So  that  not  only  the  theory  upon  which  the  complaint 
proceeds,  but,  in  fact,  it  shows  that  the  actionable  char- 
acter of  the  negligence  complained  of  as  to  each  one  of 
the  defects  in  the  car  is  made,  by  the  complaint,  to  de- 
pend to  some  extent  on  the  existence  of  the  other  de- 
fect. 

The  fourth  instruction  was  therefore  erroneous. 
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The  other  errors  complained  of  may  not  occur  on  an- 
other trial,  and  for  that  reason  we  do  not  extend  this 
opinion  to  a  needless  length  to  consider  them. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial. 

Filed  March  20,  1895. 


No.  17,317. 
The  State  v.  Arnold  et  al. 

27     Criminal  Law. — Banks  and  Banking.— Insolvency. — Receiving  Deposit. 
a         — Indictment. — Motion  to  Quash. — An  indictment  founded  upon  the 
S         act  of  March  9,  1891,  Acts  1891,  p.  395,  entitled  "An  act  concerning 
&jj        bank  officers,  broker/,  etc.,  receiving  deposits  after  insolvency,  repealing 
all  laic f  in  conflict  herewith,"  charging  that  the  defendants  "were 
partners  doing  a  banking  business  at  said  county,  and,  as  such,  re- 
ceived a  deposit  of  $25  from  one  William  Heagy,  at  a  time  when 
they  were  insolvent,  and  knew  of  their  insolvent  condition,"  is  suf- 
ficient, to  withstand  a  motion  to  quash. 
Same. — Constitutional  Law. — Bank*  and  Banking. —  Title  of  Jet.— The 
above  entitled  act  is  not  unconstitutional  in  so  far  as  it  relates  to 
private  bankers  for  the  reason  that  such  provision  is  not  embraced 
within  the  title  of  the  act.    The  use  of  the  words  "bank  officers"  in 
the  title  of  the  act  was  sufficient  indication  of  the  legislative  intent 
to  embrace  in  its  provisions  not  only  officers  of  incorporated  banks, 
but  al)  persons  officiating  in  a  banking  establishment  or  place  doing 
,a  banking  business. 
Judicial  Notice. — Banks  and  Banking. — Courts  will  take  judicial  no- 
tice of  the  manner  in  which  banking  business  is  conducted. 
Statute.— Title  of  Act.— "Etc."— -The  abbreviation,  "etc.,"  in  the  title 
of  an  act  adds  nothing  to  its  scope  and  effect,  and  serves  no  por- 

From  the  Whitley  Circuit  Court. 

A.  0.  Smith,  Attorney-General,  L.  D.  Fleming,  Prose- 
cuting Attorney,  2".  R.  Marshall,  W.  F.  McNagney,  P.  E. 
Clugston  and  W.  A.  Glatte,  Prosecuting  Attorney,  for 
State. 

H.  S.  Biggs,  L.  W.  Royae  and  A.  A.  Adams,  for  ap- 
pellees. 
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Dailey,  J. — The  appellees  were  indicted,  at  the  Feb- 
ruary term,  1894,  of  the  Whitley  Circuit  Court,  the 
charge  being  that  they  were  partners  doing  a  banking 
business  at  said  county,  and,  as  such,  received  a  deposit 
of  $25  from  one  William  Heagy,  at  a  time  when  they 
were  insolvent,  and  knew  of  their  insolvent  condition. 

The  appellees  appeared  and  filed  a  motion  to  quash  the 
indictment  upon  the  ground  that  the  act  of  March  9, 
1891,  p.  395,of  the  General  Assembly  of  this  State,  in  so 
far  as  it  relates  to  private  bankers,  is  unconstitutional 
and  void. 

This  motion  was  sustained  by  the  court,  and  the  State 
takes  this  appeal. 

In  as  much  as  the  appellees  are  described  in  the  in- 
dictment as  private  bankers  doing  a  partnership  busi- 
ness, they  contend  that  the  act  which  purports  to  include 
them  in  its  application  is  in  contravention  of  section  19, 
article  4,  of  the  Constitution  of  Indiana,  which  is  as 
follows: 

"Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be  expressed 
in  ike  title.  But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed 
in  the  title." 

The  title  to  the  act  of  March  9, 1891,  supra,  upon  which 
the  indictment  in  this  case  is  predicated  is,  "Anact  con- 
cerning bank  officers,  brokers,  etc.,  receiving  deposits  after 
insolvency,  repealing  all  laws  in  conflict  herewith." 

The  appellees  contend  that  the  title  of  the  act,  in  its 
present  form,  does  not  differ  essentially  from  what  it 
would  be  if  the  "etc."  were  omitted  therefrom  and  it 
read:  An  act  concerning  bank  officers  and  brokers 
receiving  deposits  after  insolvency,  and  that  it  is  not 
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broad  enough  to  warrant  legislation  touching  an  entirely 
different  class  of  men. 

The  letters  "etc."  are  an  abbreviation  of  et  cetera. 

In  1  Bouvier's  Law  Diet.,  p.  610,  two  translations  of 
these  words  are  given — "and  others" — "and  other 
things." 

In  1  Rapalje  &  Lawrence's  Law  Diet.,  p.  466,  these 
identical  definitions  are  given. 

In  Agate  v.  Lowenbein,  4  Daly  (N.  Y..),  62,  it  was 
held  that  "et  cetera"  is  synonymous  with  "and  so 
forth."     ' 

The  expression,  "and  so  forth,"  is  sometimes  used  in 
pleadings  simply  to  avoid  repetition,  but  the  law  writers 
say  it  is  not  used  in  solemn  instruments.  6  S.  &  R.  (6 
Pa.)   427. 

In  23  Am.  and  Eng.  Encyc.  of  Law,  240,  it  is  said: 
(tThe  words,  'and  for  other  purposes,'  frequently  Buf- 
fixed  to  the  title  of  a  statute  imply  purposes  not  named 
in  the  title.  'Etc. '  has  also  been  held  to  have  no  mean- 
ing as  apart  from  the -title  of  an  act."  Slate  v.  Hackett, 
5  La.  Ann.  91. 

It  is  said,  in  Cooley's  Const.  Lim.  (5th  ed.},  p.  176: 
"The  words,  'and  for  other  purposes,'  must  be  laid  out 
of  consideration.  They  express  nothing  and  amount  to 
nothing  as  a  compliance  with  this  constiti'.*'  inal  require- 
ment. Nothing  which  the  act  could  not  embrace  with- 
out them  can  be  brought  in  by  their  aid." 

Applying  this  test,  what  subject  would  one  look  for  in 
the  body  of  the  act,  under  the  head  of  "etc."  in  the  in- 
dex? What  would  be  suggested  to  the  mind  by  the 
phrase  "and  others"  or  "and  so  forth,"  discovered  in 
the  index?  In  such  case  it  seems  clear  that  the  court 
could  not  enlarge  the  scope  of  the  title  so  as  to  embrace 
matters  not  enumerated  therein.  State  v.  Bowers,  14 
Ind.195. 
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They  have  no  dispensing  power,  as  the  constitution 
has  made  the  title  the  conclusive  index  to  the  legislative 
intent  as  to  what  shall  have  operation.  Ryerson  v.  Utley, 
16  Mich.  269;  Fiskkill  v.  Plank  Road  Co.,  22  Barb.  632. 

In  Suth.  Stat.  Con.,  section  211,  the  author  says 
the  title  of  an  act  is  now  so  associated  with  it  in  the 
process  of  legislation  that  when,  in  performing  its  con- 
stitutional functions,  it  affords  means  of  determining  the 
legislative  intent,  in  cases  of  doubt  its  help  can  not  be 
rejected  for  being  extrinsic  and  extra-legislative.  We 
are  fully  persuaded,  from  an  examination  of  the  author- 
ities, that  the  title  to  the  act  in  question  is  not  a  model 
of  skillful  legislation,  but  think  it  is  comprehensive 
enough,  omitting  the  "etc.,"  to  express  the  subject  of 
the  act,  and  that  in  the  use  of  the  words  "bank  officers" 
in  the  title  there  was  sufficient  indication  of  the  legisla- 
tive intent  to  embrace  in  its  provisions  not  only  officers 
of  incorporated  banks,  but  all  persons  officiating  in  a 
banking  establishment  or  place  doing  a  banking  busi- 
ness. This  court  must  judicially  know,  as  a  matter  of 
common  history,  that  there  is  a  system  of  banking  busi- 
ness in  this  State,  into  which  private  individuals  and 
partnerships  enter,  not  governed  by  any  articles  of  in- 
corporation, and  in  this  arrangement,  the  private  indi- 
viduals and  partnerships,  if  the  business  is  large,  must 
appoint  agents,  who  must  perform  the  functions  and 
may  assume  the  titles  of  certain  of  the  bank  officers — not 
of  president  or  directors — but  of  cashier,  teller,  book- 
keeper and  the  like.  The  official  or  clerk  is  in  fact 
strictly  the  agent  of  the  partnership  or  individual. 
Morse  Banks  and  Banking  (3d  ed.),  vol.  1,  p.  177. 

It  is  a  matter  of  common  intelligence,  which  every 
legislator  is  presumed  to  possess,  that  the  only  class  of 
persons  to  whom  this  act  could  apply  are  bankers  and 
people  doing  a  banking  business,  and  there  can  be  no 
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possible  question  as  to  the  legislative  intent.  Of  course 
it  is  a  familiar  rule  that  the  title  of  an  act  should  give 
fair  notice  of  its  contents,  so  as  not  to  mislead  those  to 
be  bound  by  its  provisions.  The  criterion  is  this:  If 
the  title  fairly  gives  such  notice  so  as  to  reasonably  lead 
.  to  an  inquiry  into  the  body  of  the  bill,  it  is  all  that  is 
necessary.  It  need  not  amount  to  an  abstract,  of  its  con- 
tents. Allegheny  Co.  Home's  Case,  77  Pa.  St.  77;  State 
Line,  etc.,  R.  R.  Co.'i  Appeal,  77  Pa.  St.  429. 

We  are  aware  it  is  a  recognized  doctrine  of  the  courts 
that  when  a  statute  defining  an  offense  designates  one 
class  of  persons  as  subject  to  its  penalties,  all  others  are 
to  be  deemed  as  exonerated.  Howell  v.  Stewart,  54  Mo. 
400;  State  v.  Jaeger,  63  Mo.  403,  23  Am.  and  Eng.  Enc. 
of  Law,  supra,  447. 

The  maxim:  the  expression  of  one  thing  is  the  exclu- 
sion of  another,  is  of  frequent  application  in  the  con- 
struction of  statutes.  It  is  also  settled  law  that  penal 
statutes  can  not  be  enlarged  by  construction  so  as  to 
make  that  criminal  which  was  not  made  so  by  its  terms. 
Stale  v.  Coifing,  3  Ind.  App.  304. 

We  concede  it  would  be  dangerous  to  carry  the  prin- 
ciple that  a  case  which  is  within  the  reason  or  mischief 
of  a  statute  is  within  the  provisions  so  far  as  to  punish  a 
crime  not  enumerated  in  the  act,  because  it  is  of  kindred 
character  with  those  which  are  enumerated.  State  v. 
Finch,  37  Minn.  433;  Eastman  v.  State,  109  Ind.  278. 

It  would  be  evidently  wrong  to  reason  a  man  into  a 
penalty  by  a  long  train  of  conclusions.  But  we  are  of 
the  opinion: 

1st.    That  the  act  in  question  embraces  but  one  subject. 

2d.  That  the  subject-matter  and  general  character  of 
the  act  are  fairly  expressed  in  the  title. 

3d.  That  no  subject  is  embraced  in  the  act  which  is 
not  expressed  fairly  and  sufficiently  in  the  title. 
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In  Single  v.  State,  24  Ind.  28  (32),  Frazer,  J.,  in 
construing  section  19,  article  4,  of  the  constitution,  said: 
"Now  it  is  quite  evident  that  the  word  'subject'  is  here 
used  to  indicate  the  chief  thing  about  which  the  legisla- 
tion is  had,  and  'matters,'  the  things  which  are  second- 
ary, subordinate  or  incidental.  The  mischiefs  intended 
to  be  prevented  by  the  section  were  two.  First,  the  pas- 
sage of  an  act  under  a  false  and  delusive  title,  which  did 
not  indicate  the  subject-matter  contained  in  the  act;  a 
trick  by  which  members  of  the  Legislature  had  been  de- 
ceived into  the  support  of  measures  in  ignorance  of  their 
true  character.  Second,  the  combining  together  in  one 
act  of  two  or  more  subjects,  having  no  relation  to  each 
other;  a  method  by  which  members,  in  order  to  procure 
such  legislation  as  they  wished,  were  often  constrained 
to  support  and  pass  other  measures  obnoxious  to  them, 
and  having  no  intrinsic  merit."  In  construing  this 
wise  and  salutary  provision  of  o.ur  organic  law,  intended 
to  prevent  evil  and  vicious  legislation,  courts  have  fre- 
quently lost  sight  of  its  real  purpose  and  by  forced  con- 
structions defeated  its  object  and  aggravated  the  very 
abuses  it  was  intended  to  remedy.  In  Hingle  v.  State, 
supra,  it  was  said:  "More  than  once  have  salutary  and 
useful  measures  of  legislation  been  held  void,  and  this 
provision  of  our  constitution,  intended  to  prevent  cer- 
tain well  known  practices  in  legislation  which  had 
grown  into  a  serious  evil,  became  itself  a  greater  curae, 
we  fear,  than  had  been  the  vices  it  was  intended  to 
cure."  We  think  the  ruling  of  the  court  below  was  a 
departure  from  correct  principles  and  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  circuit  court  to  overrule  the  mo- 
tion to  quash  the  indictment,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Filed  Nov.  20, 1894 ;  petition  for  rehearing  overruled  Apr.  6,  1895. 
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Cornell  v.  Hallett  et  al. 

Bill  or  Eiceptionb.— Time  of  Filing.— When  not  in  Record.— A  bill  of 
exceptions  filed  after  the  time  allowed  by  the  court,  where  the  rec- 
ord does  not  show  that  the  presentation  to  the  judge  was  within  the 
time  allowed,  is  not  in  the  record. 

Sauk. — Date  of  Presentation. —  Where  Made. — The  statute  requires  that 
the  date  of  presentation  shall  be  stated  in  the  bill  of  exceptions,, 
not  in  the  margin  or  on  the  back  of  the  bill. 

From  the  Porter  Circuit  Court. 

W.  Johnston,  N.  L.  Agnew,  D.  E.  Kelly  and  A.  D. 
Bartholomew,  for  appellant. 
A.  L.  Jones,  for  appellees. 

McCabe,  C.  J. — The  appellant  sued  the  appellees  to 
set  aside  the  will  of  Amanda  Freeman.  The  issues 
formed  upon  the  complaint  were  tried  by  a  jury,  result- 
ing in  a  general  verdict  and  judgment  for  the  defendants 
over  the  plaintiff's  (appellant's)  motion  for  a  new  trial. 
Error  is  assigned  on  the  action  of  the  circuit  court  in 
overruling  appellant's  motion  for  a  new  trial.  The  only 
rulings  complained  of  in  the  motion  for  a  new  trial  that 
are  presented  by  the  brief  of  appellant's  counsel  are  those 
relating  to  the  admission  and  exclusion  of  evidence. 
These  rulings  can  only  be  presented  to  this  court  by  be- 
ing preserved  in  a  proper  bill  of  exceptions.  On  over- 
ruling the  motion  for  a  new  trial  on  the  26th  day  of 
July,  1893,  sixty  days'  time  was  allowed  the  appellant 
in  which  to  file  her  bill  of  exceptions.  Her  bill  of  ex- 
ceptions was  filed  on  the  28th  day  of  September  follow- 
ing, four  days  after  the  expiration  of  the  sixty  days  al- 
lowed. The  bill  concludes  as  follows:  "And  the  plaint- 
iff now  here  presents  this,  her  bill  of  exceptions,  and 
prays  that  the  same  may  be  signed,  sealed  and   made  a 
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part  of  the  record  in  the  above  entitled  cause,  which  is 
accordingly  done  this  28th  day  of  September,  1893. 
"Ulric  Z.  Wiley, 
"Judge  pro  tern..  Porter  Circuit  Court." 

On  the  margin  of  the  paper  on  which  the  bill  is  type- 
written, being  on  the  margin  of  the  longhand  manu- 
script outside  of  the  manuscript  and  outside  of  tbe  bill, 
is  the  following  indorsement,  writteu  with  a  pen  and 
signed  in  the  handwriting  of  the  judge: 

"This  bill  of  exceptions  presented  to  me  for  examina- 
tion and  signature  this  21st  day  of  September,  1893. 
"Ulric  Z.  Wiley, 
"Special  Judge  Porter  Circuit  Court." 

Had  this  date  of  presentation  been  stated  in  the  bill 
of  exceptions,  it  would  have  brought  the  bill  within  the 
provisions  of  the  statute  and  it  would  have  become  a 
part  oi  the  record,  though  actually  filed  in  the  clerk's 
office  after  the  expiration  of  the  sixty  days.  The  state- 
ment of  presentation  was  in  time,  being  within  the  sixty 
days  allowed.  But  the  statute  expressly  requires  that 
the  date  of  presentation  shall  be  stated  in  the  bill  of  ex- 
ceptions, not  in  the  margin  or  on  the  back  of  the  bill,  as 
has  often  been  held  by  this  court.  It  is  not  because  the 
statement  of  the  date  of  presentation  is  on  the  margin  of 
the  bill  that  it  is  not  regarded  as  a  part  of  the  bill,  but  it 
is  because  the  judge  in  signing  such  statement  separate 
and  apart  from  the  bill  shows  that  he  did  not  regard  it 
as  a  part  of  the  bill,  else  he  would  not  have  deemed  it 
necessary  to  sign  anything  more  than  the  bill,  and  that 
would  have  authenticated  such  statement. 

It  has  also  been  held  that  where,  as  in  this  case,  the 
date  of  presentation  is  not  stated  in  the  bill  of  excep- 
tions, we  must  consider  the  date  of  the  signature  of  the 
judge  to  the  bill  as  the  date  of  its  presentation  to  such 
judge;  and,  so  considering,  the  bill  was   not  presented 
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and  signed  by  the  judge  until  after  the  expiration  of  the 
time  allowed  by  the  court  for  the  presentation  and  filing 
thereof. 

It  follows,  therefore,  that  what  purports  to  be  a  bill 
of  exceptions  in  the  transcript  is  not  properly  a  part  of 
the  record  before  us  and  can  not  be  considered  here  in 
the  decision  of  the  cause.  Wood  v.  Ohio  Falls  Car  Co., 
136  Ind.  598;  Rigter  V.  Rigler,  120  Ind.  431;  Orton  v. 
Tilden,  110  Ind.  131  (139);  Buckart  v.  Burger,  115  Ind. 
123;  Shewaller  v.  Bergman,  123  Ind.  155;  City  of  By- 
mouth  v.  Fields,  125  Ind.  323;  White  v.  Gregory,  126 
Ind.  95. 

Therefore,  the  question  as  to  the  propriety  of  the  rul- 
ings of  the  trial  court  in  the  admission  and  rejection  of 
evidence  sought  to  be  reviewed  here,  is  not  presented  by 
the  record  before  us. 

The  judgment  is  therefore  affirmed. 

Filed  April  3,  1895. 


Senour,  Treasurer,  v.  Matchett. 

Taxes. — County  Board  of  Serine. —  When  Map  Tax  "Greenback*." — Col- 
lateral Attack. — Injunction.— While  a  county  board  of  review  had  no 
right  to  add  to  the  tax  list  legal  tender  notes  (greenbacks) ,  held  in  * 
bona  fide  manner,  on  April  1,  1892,  still  it  was  within  its  province 
to  determine  whether  the  taxpayer  had  temporarily  converted  his 
taxable  money  into  these  notes  for  the  express  purpose  of  evading 
the  payment  of  taxes  thereon ;  and  if  it  made  a  mistake  or  reached 
a  wrong  conclusion,  it  cannot  be  held,  upon  collateral  attack,  that  its 
action  or  decision  therein  was  void,  and  if  a  taxpayer  was  guilty  of 
such  a  conversion  a  court  of  equity  will  not  interfere. 

Samb.— Same.— Jurisdiction.— Action  not  Void.— Not  Subject  to  Col- 
lateral Attack.— Equitable  Relief. — When  a  county  board  of  review 
obtains  jurisdiction  over  the  person  of  the  taxpayer  whose  list  is 
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called  in  question,  by  virtue  of  notice  provided  by  the  statute  of  upon 
appearance  of  the  taxpayer  whose  list  is  called  in  question,  its 
action  or  decision  in  the  matter,  whether  right  or  wrong,  is  binding 
upon  him  until  set  aside  or  vacated  by  an  appeal  or  some  other 
direct,  authorized  proceeding,  and  he  will  not  be  permitted  to  assail 
the  same  in  a  court  ot  equity. 
Sake. — Appeal  from  County  Board  of  Review  ai  a  Matter  of  Bight. — 
Failure  of  State  Board  to  Provide  Regulation*. — The  law  grants  an 
appeal  from  a  county  board  of  review,  as  a  matter  of  right,  and  it 
the  taxpayer  fail  to  exercise  it  in  any  way,  the  neglect  of  the  State 
board  to  provide  regulations  and  furnish  blanks  is  not  an  available 
excuse  for  his  failure  to  demand  an  appeal. 

From  the  Marshall  Circuit  Court. 
J.  D.  McLaren,  for  appellant. 
0.  Kellison,  for  appellee. 

Jordan,  J. — This  was  an  action  by  appellee  against 
appellant,  treasurer  of  Marshall  county,  to  enjoin  the 
collection  of  certain  taxes.  A  trial  resulted  in  appellee 
obtaining  a  decree  of  court  perpetually  enjoining  the  col- 
lection of  the  taxes  in  controversy. 

The  errors  assigned  are: 

First.    Overruling  a  demurrer  to  the  complaint. 

Second.    Overruling  a  motion  for  a  new  trial. 

The  complaint  alleges  inter  alia  that  appellee  was,  on 
and  prior  to  the  first  day  of  April,  1892,  a  resident  of  the 
town  of  Bourbon,  in  said  county;  that  on  the  25th  day 
of  April,  1892,  he  made  out  and  delivered  to  the  assessor 
a  true  and  correct  schedule  of  all  personal  property 
owned  and  held  by  him  on  the  first  day  of  April,  1892; 
that  thereafter  the  county  board  of  review  wrongfully, 
illegally  and  willfully,  without  warrant  of  law,  increased 
or  added  to  his  said  tax  schedule  the  sum  of  $10,000,' 
purporting  to  be  legal  tender  notes,  commonly  called 
"greenbacks,"  held  by  him  on  the  said  first  day  of 
April. 

He  further  avers  that  he  had  no  notice  that  the  board 
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was  attempting  to  increase  his  assessment;  and  also  that 
the  State  board  of  tax  commissioners,  on  the  10th  day  of 
August,  1892,  or  prior  thereto,  had  not  made  any  rules 
or  regulations  for  appeals  from  the  county  board  to  said 
State  board;  that  said  10th  day  of  August  was  the  limit 
of  time  fixed  for  taking  appeals  to  that  body,  and  for 
that  reason  he  alleged  that  he  bad  no  remedy  at  law ;  and 
he  further  averred  that  he  was  not  the  owner  of  any  legal 
tender  notes  or  "greenbacks"  on  April  1,  1892. 

The  several  grounds  stated  in  the  complaint  upon 
which  the  tax  in  question  is  sought  to  be  assailed,  and 
for  which  it  is  alleged  to  be  null  and  void,  are  all  com- 
bined in  one  paragraph,  and  are  not  stated  separately  by 
way  of  specifications. 

It  is  difficult  to  determine,  from  the  averments  of  the 
pleading,  upon  what  theory  the  validity  of  the  tax  is 
challenged,  and  the  sufficiency  of  the  complaint,  for 
this  reason  alone,  if  for  no  other,  is  rendered  question- 
able. . 

The  only  available  theory  that  can  be  deduced  from 
the  statement  of  facts  is  that  the  action  of  the  county 
board  of  review  was  void  for  failure  to  give  any  notice 
to  appellee  that  it  proposed  to  revise  his  tax  list  or  in- 
crease the  same;  and  if  the  judgment  of  the  trial  court 
can  be  sustained,  it  must  be  upon  that  theory,  and  none 
other.  However,  as  we  find  upon  an  examination  of  the 
evidence,  that  the  judgment  must  be  reversed  for  the 
reason  that  it  is  not  sustained  thereby;  therefore  we  need 
not,  and  do  not,  determine  the  sufficiency  of  the  com- 
plaint. 

The  undisputed  evidence,  as  it  appears  in  the  record, 
establishes  that  appellee  was  notified  by  the  board  of 
review  as  provided  by  section  8532,  R.  S.  1894, 
Acts  1891,  p.  245,  to  appear  before  that  body  on  a 
day    fixed     to   answer   relative   to  the   revision    of   his 
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tax  schedule;  that  in  pursuance  of  said  notice,  he  did 
appear  and  was  examined  by  the  board;  that  the  board 
saw  fit  and  proper  to  revise  and  change  his  assessment 
list  by  increasing  the  same  to  the  amount  of  $10,000, 
which  was  done  by  considering  and  adding  to  his  list 
legal  tender  notes,  or  "greenbacks,"  to  that  amount, 
which  the  board  claimed  were  held  by  him  and  subject 
to  taxation;  that  immediately  after  the  adjournment  of 
the  board,  appellee  was  notified,  in  writing,  by  the 
county  auditor,  of  the  board's  action  in  the  matter. 

Notwithstanding  this  fact,  no  steps  were  taken  by  him 
to  prosecute  an  appeal  to  the  State  board  of  tax  commis- 
sioners, but  he  abided  his  time  until  his  taxes  became 
due,  and  then  refused  to  pay  those  accruing  upon  the 
amount  added  to  his  list  by  the  board  of  review,  and 
commenced  this  action  for  injunctive  relief.  Appellee 
was  permitted,  upon  the  trial,  to  controvert  the  action  of 
the  board,  and  to  state  that  his  schedule,  as  made  out 
and  delivered  to  the  assessor,  was  correct.  The  case  ap- 
pears to  have  been  tried  in  the  court  below  upon  an  er- 
roneous theory.  The  contention  made  in  the  complaint 
that  there  was  no  notice  to  appellee  was  not  established, 
but  the  contrary  appeared  to  be  true.  Had  the  trial  been 
upon  an  appeal  before  the  State  board  of  tax  commis- 
sioners, a  tribunal  authorized  by  law  to  review  and  cor- 
rect the  action  or  decision  of  a  county  board,  the  theory 
upon  which  the  case  was  tried  and  determined  in  the 
circuit  court  would  have  been  proper;  but  in  a  collateral 
proceeding,  like  this,  it  was  necessary  to  show  or  estab- 
lish the  existence  of  a  fact  or  facts  that  would  render  the 
order  of  the  county  board  void.  Jones,  Treas.,  v.  Rush- 
ville  Natural  Oas  Co.,  135  Ind.  595. 

While  it  is  true  that  the  board  had  no  right,  under  the 
law  then  existing,  to  add  legal  tender  notes  held  in  a 
bona  fide  manner  by  appellee,  still  it  was  within  its  pro v- 
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ince  to  determine  whether  he  had  temporarily  converted 
his  taxable  money  into  these  notes  for  the  express  pur- 
pose of  evading  the  payment  of  taxes  thereon;  and  if  it 
made  a  mistake,  or  reached  a  wrong  conclusion,  it  can 
not  be  held,  upon  a  collateral  attack,  that  its  action  or 
decision  therein  was  void,  and  if  he  was  guilty  of  such  a 
conversion  a  court  of  equity  will  not  interfere.  Ogden, 
Treas.,  v.  Walker,  59  Ind.  460. 

In  this  tribunal,  which  possess  quasi  judicial  powers, 
is  lodged,  by  law,  exclusive  original  jurisdiction  over 
the  subject-matter  of  revising  and  correcting  tax  assess- 
ments. And  when  it  once  obtains  jurisdiction  over  the 
person  by  virtue  of  notice  provided  by  the  statute,  or 
upon  appearance  of  the  taxpayer,  whose  list  is  called  in 
question,  its  action  or  decision  in  the  matter,  right  or 
wrong,  is  binding  upon  him  until  set  aside  or  vacated 
by  an  appeal  or  some  other  direct  authorized  proceeding. 
See  Jonet,  Treat.,  etc.,  v.  Cullen,  40  N.  E.  Rep.  124,  and 
cases  therein  cited;  Jones,  Treas.  v.  RuthvUle  Natural  Gas 
Co.,  supra. 

The  Legislature  having  created  a  board  of  review  in 
each  county,  and  likewise  a  State  board  of  tax  commis- 
sioners, and  clothed  each  with  certain  appropriate  pow- 
ers and  duties,  and  provided  for  an  appeal  from  the  former 
to  the  latter,  a  person  aggrieved  by  reason  of  the  errors 
or  irregularities  that  may  enter  into  the  decisions  or 
orders  of  the  board  of  review,  and  which  may  render 
the  same  voidable,  but  not  void ,  must  invoke  the  remedy 
provided  by  appeal,  and  will  not  be  permitted  to  assail 
the  same  in  a  court  of  equity.  In  this  there  is  no  hard- 
ship, for  it  muBt  be  presumed  that  the  appellate  tribunal, 
as  is  enjoined  upon  it  by  law,  will  give  the  appealing 
party  a  fair  hearing  and  administer  equal  justice  to  all; 
neither  permitting  property  liable  to  taxation  to  escape 
the  burden  thereof,  nor  impose  upon  the  citizen  an  obli- 
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gation  to  pay  a  tax  upon  property  or  .means  that  he  does 
not  own,  or  which,  if  he  does,  are  exempt  from  taxation 
by  virtue  of  law. 

The  contention  of  appellee  that  he  could  not  appeal 
for  the  reason  that  the  State  hoard  of  tax  commissioners 
had  not  made  and  provided  the  necessary  rules  and  reg- 
ulations relative  to  appeals  to  that  body,  is  without  merit. 
The  law  granted  him  an  appeal  as  a  matter  of  right;  he 
failed  to  exercise  it  in  any  way,  and  the  neglect  of  the 
State  board  to  provide  regulations  and  furnish  blanks  is 
not  an  available  excuse  for  his  failure  to  demand  an 
appeal. 

Judgment  reversed  at  the  cost  of  the  appellee,  with  in- 
structions to  the  court  to  grant  a  new  trial  and  to  pro- 
ceed  in  accordance  with  this  opinion. 
Filed  April  4,  1895. 


No.  17,103. 
Jennings  et  al.  v.  Sturdevant. 

Will. — Legacy,  Enforcing  Against  Land*  Charged  With  Its  Payment. — 
Filing  It  as  a  Claim  Against  Estate  of  Testator.— Personal  Liability  of 
Devisees. — Where  devisees  and  the  lands  devised  to  them  are  charged 
by  the  will  with  the  payment  of  a  certain  legacy  it  is  not  necessary 
lor  the  legatee  to  present  such  legacy  as  a  claim  against  the  testa- 
tor's estate  before  seeking  to  enforce  it  against  such  devisees  and 
each  lands,  even  though  the  administrator  had  ample  funds  within 
his  possession  with  which  to  pay  it. 

Samk. — Charges  Upon  Land,  What  la  Sufficient  to  Make  It,  and  to 
Charge  the  Devisees  Pertonally  — Proportionate  Share. — A  provision  of 
a  will  providing  that  A  shall  be  made  equal  with  B  and  C,  and  also 
giving  a  legacy  to  A,  to  be  paid  out  of  the  testator's  estate,  if  the 
amount  so  given  be  left  in  the  estate  when  it  is  settled,  and  if  there 
la  not  enough  so  left,  providing  that  the  remainder  shall  be  "an 
Vol.  140—41 
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equal  charge  on"  certain  lands  of  the  testator  devised  to  B  andC,  is 
sufficient  to  charge  B  and  C  and  the  real  estate  devised  to  them 
with  the  payment  of  two- thirds  of  such  legacy. 

Samb. — Consent  of  Executor  to  Legatee  Taking  Possession  of  Legacy. .— 
A  legatee  can  not  take  possession  of  his  legacy  of  personal  property 
without  the  consent  of  executor  nor  recover  possession  of  it,  but  he 
can  maintain  an  action  to  enforce  a  legacy  given  him,  which  ia  a 
charge  upon  real  estate  and  against  other  devisees,  without  such 
consent. 

Practice. — Objection  to  a  Question,  Serving  as  an  Objection  to  Another 
Question. — An  objection  to  one  question  can  not  be  made  to  serve 
as  an  objection  to  another  distinct  question. 

Witness.  —  Attorney,  Privileged  Communications. — Communications 
made  to  an  attorney  in  a  conversation  had  before  the  relation  of  at- 
torney and  client  existed  are  not  such  confidential  communications 
as  are  privileged. 

From  the  Hamilton  Circuit  Court. 

W.  8.  Christian  and  I.  W.  Christian,  for  appellants. 

/.  F.  Neal,  for  appellee. 

Monks,  J. — This  controversy  grows  out  of  the  will  of 
Benjamin  Sturdevant,  deceased.  By  item  2  he  gives 
eighty  acres  of  land  to  Elizabeth  Jennings  appellant. 

By  item  3  he  gives  eighty  acres  of  land  to  appellant 
Henry  Sturdevant. 

Item  4  is  as  follows:  I  having  heretofore  given,  by 
way  of  advancement,  to  my  son  Henry  about  sixteen 
hundred  dollars,  and  to  my  daughter  Elizabeth  I  have 
advanced  two  hundred  and  fifty  dollars,  but  I  consider  the 
lands  I  give  to-  them  will  make  them  equal.  I  therefore  di- 
rect that  neither  of  them  be  charged  with  advancements. 

By  item  5  he  gives  to  his  son  John  Sturdevant,  ap- 
pellee, seventy-five  acres  of  land,  and  proceeds  as  follows: 
1 '  I  further  direct  that  my  son  John  be  made  equal  with  my 
son  Henry  and  daughter  Elizabeth,  and  I  direct  that 
he  be  paid  seven  hundred  dollars  out  of  my  estate  if 
there  is  that  amount  left  in  settling  my  estate;  if  not 
enough,  then  I  make  the  remainder  an  equal  charge  en 
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my  son  Henry,  my  daughter  Elizabeth  and  my  son 
John." 

By  item  6  he  gives  his  wife  seventy-five  acres  of  land 
during  life  and  five  hundred  dollars. 

By  item  7  he  directs  that  his  personal  property  and 
also  his  real  estate  in  Noblesville  be  sold  to  pay  his  debts 
and  bequests  to  his  wife,  and  that  the  remainder,  after 
the  payment  of  his  debts  and  bequests,  be  equally  divided 
among  his  heirs. 

The  complaint  sets  forth  the  terms  of  the  will  and 
avers  that  by  said  will  the  testator  disposed  of  all  his 
property,  real  and  personal;  that  there  was  no  personal 
property  out  of  which  said  legacy  to  appellee  could 
have  been  or  can  now  be  paid;  that  there  are  no  funds 
in  the  hands  of  said  executor  which  could  be  applied  to 
such  payment,  and  that  there  is  no  property,  real  or  per- 
sonal, belonging  to  said  estate,  subject  to  be  made  assets, 
out  of  which  the  legacy  to  appellee  could  be  paid;  that 
said  executor  has  exhausted  all  of  said  estate  subject  by 
law  or  said  will  to  the  payment  of  the  debts,  bequests  or 
legacies  of  said  decedent,  and  the  same  had  proved  in- 
sufficient therefor;  that  said  testator,  at  the  time  he  exe- 
cuted his  will,  did  not  have  sufficient  personal  property 
to  pay  all  the  legacies  provided  in  his  will,  which  was 
well  known  to  him  at  the  time,  nor  had  he  sufficient  per- 
sonal property  to  pay  the  same  at  the  time  of  his  death; 
that  in  the  settlement  of  his  estate,  it  has  been  found 
necessary  to  raise  in  other  ways  than  were  provided  for 
by  said  testator  in  his  will,  the  sum  of  twelve  hundred 
dollars  to  pay  valid  and  subsisting  indebtedness;  that 
the  devisees  under  said  will  have  all  accepted  the  provis- 
ions thereof  and  have  entered  into,  and  still  hold,  posses- 
sion of  the  lands  devised  to  them;  that  appellee  has 
never  received  his  bequest  of  seven  hundred  dollars,  nor 
any  part  thereof;  that  be  has  as  often  demanded  the  same 
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of  said  appellants  and  each  of  them  before  the  commence- 
ment of  this  action;  that  the  same  is  due  and  unpaid, 
etc. 

To  the  complaint,  appellants  filed  a  demurrer  for  want 
of  facts,  which  was  overruled  and  an  exception  taken. 
An  answer  was  filed,  to  which  there  was  a  reply.  The 
cause  was  tried  by  the  court,  finding  for  appellee,  and, 
over  a  motion  for  a  new  trial  by  each  appellant,  a  judg- 
ment was  rendered  against  appellants. 

The  only  reasons  urged  for  a  reversal  of  the  caus6 
are: 

First.  That  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint. 

Second.  That  the  court  erred  in  overruling  a  mo- 
tion for  a  new  trial. 

Third.  That  the  court  erred  in  overruling  appellants' 
motions  to  modify  the  judgment. 

Appellants  contend,  with  much  earnestness,  that  the 
complaint  is  insufficient,  for  the  reason  that  it  does  not 
aver  that  the  estate  is  finally  settled  and  the  executor 
discharged.     Citing  Gould  v.  Steyer,  75  Ind.  60. 

The  legacy  claimed  by  appellee  is  not  to  be  paid,  in 
any  event,  out  of  the  personal  estate,  but  it  is  only  to  be 
bo  paid  if  there  is  that  amount  left  in  settling  the  estate, 
if  not,  then  it  is  made  a  specific  charge  on  Henry  and 
Elizabeth,  appellants,  and  appellee,  John. 

The  complaint  alleges  that  there  are  no  assets  in  the 
hands  of  the  executor,  or  that  could  come  into  his  pos- 
session with  which  he  could  pay  the  legacy,  or  any  part 
thereof. 

It  was  not  intended  by  the  testator  that  the  real  estate 
specifically  devised  to  his  widow,  the  appellee  and  appel- 
lants should  be  sold  to  pay  the  legacy  to  appellee. 

The  allegations  in  the  complaint  show  that  all  the 
real  estate  and  personal  property  not  specifically  devised 
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has  been  sold  and  paid  out  on  the  liabilities  of  the  es- 
tate, and  that  nothing  remains  with  which  to  pay  said 
legacy  except  the  real  estate  devised  to  appellants,  upon 
which  it  is  a  charge. 

Under  the  provisions  of  item  five  of  the  will,  this  is 
sufficient  to  charge  appellants  and  the  real  estate  devised 
to  them,  with  the  payment  of  two-thirds  of  the  legacy. 
Lind&ey  v.  IAndsey,  45  Ind.  552;  Porter  v.  Jackson,  95 
Ind.  210;  Lofton  v.  Moore,  83  Ind.  112;  Duncan  v.  Wal- 
lace, 114  Ind.  169;  Reynolds  v.  Bond,  83  Ind.  36. 

It  is  provided  in  item  7  of  the  will  that  all  the  per- 
sonal property  not  bequeathed  to  his  wife  be  sold;  also 
his  town  property  be  sold,  and  that  with  the  same  his 
debts  and  the  bequest  of  ¥500  to  his  wife  be  paid,  and 
that  the  remainder  be  equally  divided  among  his  heirs. 

It  would  seem  from  this  item,  construing  it  in  con- 
nection with  item  5,  that  the  testator  did  not  intend  that 
the  legacy  to  appellee  should  be  paid  out  of  his  estate, 
but  that  it  should  be  paid  by  appellants  in  the  first  in- 
stance. 

In  any  view  of  the  case,  the  complaint  was  sufficient 
to  withstand  the  demurrer,  and  the  court  did  not  err  in 
overruling  the  same. 

It  is  also  urged  by  appellants  that  the  complaint  is  in- 
sufficient for  want  of  an  averment  that  appellee  had  the 
consent  of  the  executor  to  take  possession  of  his  legacy, 
citing  Highnole  v.  White,  67  Ind.  596. 

The  rule  stated  in  the  case  cited  is  that  a  legatee  can 
not  recover  possession  of  his  legacy  against  the  consent 
of  the  executor.  This  rule,  however,  does  not  apply  to 
a  legacy  like  the  one  in  controversy  here,  but  to  legacies 
of  specific  personal  property  to  the  possession  of  which 
the  executor  is  entitled  as  assets  of  the  estate.  Highnote 
v.  White,  supra,  and  authorities  cited. 

One  of  the  causes  for  a  new  trial  discussed  by  counsel 
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for  appellants  calls  in  question  the  ruling  of  the  trial 
court  admitting  in  evidence  certain  testimony  of  one 
William  Neal.  Appellee  contends  that  no  question  as  to 
the  admissibility  of  the  testimony  of  said  witness  com- 
plained of  is  presented  by  the  record.  In  this  conten- 
tion the  appellee  is  correct.  The  question  propounded 
to  the  witness  to  which  objection  was  made  and  the 
grounds  therefor  stated,  was  not  answered.  The  testi- 
mony of  the  witness  was  given  in  answer  to  other  ques- 
tions to  which  no  objections  were  made,  or  if  made  were 
sustained.  Such  testimony,  however,  seems  to  be  ad- 
missible upon  the  authority  of  Daugherty,  Admr.,  v. 
Rogers,  119  Ind.  254. 

Another  cause  for  a  new  trial  urged  by  appellants  is 
that  Neal  was  not  a  competent  witness  under  section 
497,  R.  S.  1881  (section  505,  R.  S.  1894),  for  the  reason 
that  the  witness  was  the  attorney  of  the  testator  at  the 
time  the  communications  were  made  to  him  by  the  tes- 
tator, and  the  same  were  confidential.  The  witness  tes- 
tified that  he  was  not  the  attorney  of  the  testator  when 
he  had  the  conversation  about  which  he  testified,  and  his 
examination  by  appellants  clearly  shows  this  fact.  This 
objection  was  properly  overruled  by  the  court. 

The  court  rendered  a  personal  judgment  against  ap- 
pellants, on  the  finding,  to  which  they  objected,  and  filed 
motions  to  modify  the  same  in  this  respect  for  the  reason 
that  they,  nor  either  of  them,  were  personally  liable  for 
said  legacy,  and  thatno  personal  judgmentcould  be  ren- 
dered against  them  therefor,  which  was  overruled  and 
exceptions  reserved,  all  of  which  is  brought  into  the 
record  by  a  bill  of  exceptions.  There  was  no  error  in 
overruling  these  motions.  Porter  v.  Jackson,  supra,  and 
authorities  cited.  There  is  no  available  error  in  the  record . 

Judgment  affirmed. 

Filed  March  22, 1895. 
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Indiana,  Illinois  and  Iowa  Railway  Company  v.  But-  mi   m] 

deb,  Administrator.  iJS  ^« 

147  m 

Assignment  or  Error. — Instructions. — Joint  Alignment. — An  assign-  iiT  5I" 
ment  ol  error  that  "the  court  erred  in  giving"  several  numbered  in-  JJ^  ^1 
st  motions,  and  an  assignment  of  error  that  "the  court  erred  in  re-  'M  jj*| 

fusing"  to  give  several  numbered  instructions  are  not  available  un-  — 

less  all  the  included  instructions  given  are  erroneous  and  all  the  re-    i»  ess 
fused  instructions  correct.  MS  slrl 

Hastbb  and  Sbrvant.— Safe  Appliances. —Duty  to  Provide.—Vice  Prin-  m  "*' 
dpal. — Negligence. — A  master  is  charged  with  the  duty  of  providing  iJJ  j^, 
safe  and  suitable  appliances,  and  if  he  entrusts  snch  duty  to  an  em- 
ploye the  latter  becomes  a  vice  principal  and  his  negligence  in  such 
matter  is  the  negligence  of  the  master. 

Same. — Railroad. — Hand  Car  Handle.  —  Knowledge  of  Defect. —  When 
Carpenter  Who  Makes  Becomes  Vice  Principal. — Injury  to  Section 
Hand. — Liability  of  Matter. — A  carpenter  in  the  shops  of  a  railroad 
company,  who  is  required  by  the  company  to  make  hand  car  handles  189 
and  put  them  in  place,  is  as  to  snch  service  a  vice  principal  and  not 
a  fellow-servant,  and  knowledge  on  his  part  that  a  handle  which  he 
makes  and  places  is  defective,  charges  the  master  with  notice  and 
renders  the  latter  liable  for  an  injury  resulting  to  a  section  hand 
sustained  while  using  the  car  in  the  due  course  of  his  employment. 

Sauk. — Inspection.— Subsequent  Knowledge  of  Defect. — An  inspection 
by  the  company  of  the  lumber  from  which  the  car  handle  was  made 
before  it  went  into  its  shops,  which  inspection  resulted  in  finding 
the  lumber  clear  and  free  from  knots,  does  not  relieve  the  master 
from  liability  where  it  appears  that  knowledge  of  a  defect  was  after- 
wards obtained  in  time  to  remedy  the  same  but  was  negligently  not 
acted  upon. 

From  the  Jasper  Circuit  Court. 

H.  K.  Wheeler  and  S.  P.  Thompson,  for  appellants. 

E.  P.  Hammond  and  W.  B.  Austin,  for  appellee. 

Jordan,  J. — This  was  an  action  by  the  appellee,  as 
the  administrator  of  James  Pickner,  deceased,  against 
appellant  to  recover  damages  on  account  of  a  personal 
injury,  which  resulted  in  the  death  of  decedent.     The 
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complaint,  omitting  the  formal  parts,  sufficiently  al- 
leges, among  other  things,  that  the  deceased,  while  in 
the  employ  of  appellant  as  a  section  hand,  in  the  proper 
discharge  of  his  duties  as  such  servant,  in  operating  a 
hand  car  upon  appellant's  road,  was  injured  and  thereby 
killed  by  reason  of  the  negligence  of  appellant  in  failing 
to  furnish  him  safe  machinery  and  appliances  with 
which  to  do  his  work  and  discharge  his  duties  as  such 
employe.  That  while  engaged  in  propelling  said  hand 
car  the  handle  thereof  broke,  by  reason  of  the  fact  that 
it  was  defective,  unsafe  and  dangerous,  which  rendered 
it  unsafe  for  use,  all  of  which  at  the  time  of  the  accident 
and  long  prior  thereto  was  known  to  appellant  and 
wholly  unknown  to  decedent;  that  appellant  negligently 
and  carelessly  furnished  the  same  for  the  use  of  the  de- 
ceased as  such  servant;  that  the  injury  and  death  alleged 
occurred  without  the  fault  or  negligence  of  the  employe. 

A  trial  resulted  in  the  jury  returning  a  general  verdict 
in  favor  of  appellee,  together  with  numerous  answers  to 
interrogatories.  Over  motion  for  judgment  on  answers 
to  the  interrogatories  and  for  a  new  trial,  the  court  ren- 
dered judgment  on  the  verdict  from  which  this  appeal  is 
prosecuted. 

The  errors  assigned  in  this  court  are: 

1st.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2d.  The  court  erred  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  answer. 

3d.  The  court  erred  in  overruling  appellant's  motion 
for  judgment  on  the  answer  of  the  jury  to  the  special  in- 
terrogatories, notwithstanding  the  general  verdict. 

4th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  first  and  second  alleged  errors  are  not  argued  by 
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counsel  fop  appellant,  and  therefore  are  waived  and  will 
not  be  considered  by  this  court. 

The  action  of  the  court  below  in  giving  and  refusing 
instructions,  is  complained  of  and  criticised  by  the 
learned  counsel  for  appellant.  Iu  the  motion  for  a  new 
trial,  the  error  of  the  trial  court  in  giving  and  refusing 
instructions  was  assigned  as  follows: 

"7.  The  court  erred  in  giving  instructions  asked  by 
plaintiff,  to-wit:  Numbers  1,  2,  3,  4,  5,  6,  7,  8,  &H,  9, 
10  and  11,  which  instructions  were  each  and  every  one 
excepted  to,  as  appears  by  endorsement  and  bill  of  ex- 
ceptions No.  2,  duly  filed." 

"8.  The  court  erred  in  refusing  instructions  Nos.  4, 
10,  11,  12,  16,  19,  23,  25,  26,  27,  28,  29,  30,  33,  36,  37 
and  38  tendered  by  defendant,  as  appears  by  bill  of  ex- 
ceptions No.  1." 

These  assignments  are  both  joint,  and  the  instructions 
given  are  called  in  question  as  an  entirety,  as  are  like- 
wise those  refused.  It  is  well  settled  by  the  decisions  of 
this  court,  that  assignments  in  gross,  like  the  above,  can 
only  be  maintained,  and  be  available  to  the  party  com- 
plaining, upon  his  showing  that  all  of  the  instructions 
given  are  erroneous,  and  all  refused  are  correct.  Ohio, 
etc.,  R.  W.  Co.  v.  McCartney,  121  Ind.  385;  Wallace  v. 
Exchange  Bank,  etc.,  126  Ind.  265. 

It  is  evident  that,  at  least,  some  of  the  instructions 
given  were  proper,  and  that  some  refused  were  not  cor- 
rect, and  hence,  under  the  rule  stated,  the  contention  of 
appellant  must  fail,  and  this  court  must  decline  to  con- 
sider the  points  attempted  to  be  raised  upon  the  instruc- 
tion given  or  refused  by  the  trial  court. 

From  the  evidence  in  the  record,  and  the  answers  of 
the  jury  to  the  interrogatories,  the  following  material 
facts  substantially  appear  to  have  been  established  upon 
the  trial  of  this  cause:     That  James  Fickner,  the  de- 
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ceaBed,  on  February  22,  1889,  and  prior  thereto,  was  in 
the  employ  of  the  appellant,  and  a  servant  thereof  in 
the  capacity  of  a  section  hand.  On  that  day,  he,  with 
three  other  section  men,  in  the  employ  of  appellant, 
boarded  a  hand  car,  for  the  purpose  of  returning  from 
their  labor.  This  car  had  been  furnished  by  appellant 
to  the  deceased  and  the  other  section  hands,  to  be  used 
by  them  in  the  discharge  of  their  duties,  and  in  going  to 
and  returning  from  their  work.  On  the  day  in  ques- 
tion, the  weather  was  intensely  cold,  and  a  strong  wind 
was  blowing  from  the  direction  -that  these  men  were  pro- 
pelling the  hand  car.  Each  turned  his  back  from  the 
wind  as  a  protection  from  the  intense  cold.  The  deceased 
was  riding  upon  the  front  end  of  the  car,  and  while  as- 
sisting in  propelling  it,  the  handle  of  the  car,  upon 
an  upward  stroke,  suddenly  broke,  and  thereby  he  was 
thrown  upon  the  railroad  track,  and  sustained  injuries 
from  the  effects  of  which  he  died,  leaving  surviving  him 
a  wife  and  one  minor  child.  The  appellant  maintained 
and  operated  machine  shops  for  the  purpose,  in  the  main, 
of  repairing  its  machinery  and  appliances — including 
its  hand  cars — used  by  it  in  the  operation  of  its  road, 
and  the  business  in  which  it  was  engaged.  The  car  in 
question,  some  six  or  eight  weeks  prior  to  the  time  of 
the  accident,  had  been  sent,  by  appellant,  to  these  shops 
for  repairs — including  a  new  handle.  The  handle  in  con- 
troversy was  manufactured  and  placed  in  the  car  by  one 
Savaie  who  was  a  mechanic — being  a  carpenter  of  thirty 
years'  experience— in  the  employ  of  appellant  at  said  shops, 
engaged  in  the  work  of  repairing  the  company's  hand 
cars.  The  handle  which  broke  was  constructed  by  Savaie 
out  of  ash  lumber  which  was  brash  or  brittle,  defective 
and  unsound,  and  as  some  of  the  witnesses  stated,  rotten 
or  decayed. 

A  condition  which  Savaie,  in  the  construction  of  the 
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handle,  could  and  did  discover,  and  of  which  he  thereby 
had  notice,  that  the  external  or  surface  appearance  of  the 
handle,  when  constructed  and  placed  in  the  car,  was 
such  that  its  defective  condition  could  not  be  discovered 
by  inspection  of  its  surface,  or  by  those  who  used  it; 
that  the  car  had  been  returned  from  said  shop,  where  it 
had  been  repaired,  and  had  been  in  use  thereafter  about 
six  weeks,  during  which  time  the  deceased  had  used  it 
in  and  about  his  work  as  a  section  hand. 

The  appellant  had  ordered  clear  white  ash  lumber,  free 
from  knots,  for  the  construction  of  its  car  handles,  and 
when  delivered,  it  had  been  inspected  in  bulk,  and  no 
defects  in  the  timber  had  been  discovered;  that  white  ash 
timber  is  the  kind  generally  used  for  such  handles;  that 
the  deceased  had  no  notice  or  knowledge  of  the  defective 
condition  of  the  handle;  that  the  handle  broke  on  ac- 
count of  the  brittle,  brash  and  unsound  timber  from 
which  the  Baine  was  made;"  that  the  decedent  was  free 
from  contributory  negligence. 

The  point  involved,  and  the  one  upon  which  the  de- 
cision of  the  case  at  bar  must  turn,  is:  Was  Savaie,  the 
carpenter  in  the  employ  of  appellant  at  its  shops,  to 
whom  the  business  of  making  and  placing  the  handle 
in  question  in  the  hand  car  had  been  entrusted,  the  vice- 
principal  or  representative  in  this  matter  of  appellant,  so 
that  knowledge  to  him  could  be  imputed  to  appellant, 
and  whose  failure  to  exercise  due  care  in  discharge  of  the 
duty  delegated  to  him,  would  render  appellant  liable,  or 
was  he  but  a  fellow-servant  with  the  deceased  in  relation 
to  the  construction  of  the  car  handle? 

The  following  statement  of  the  law  pertaining  to  the 
relation  of  master  and  servant  is  firmly  established  by 
the  decisions  of  this  court,  and  by  the  courts  of  last  re- 
sort in  many  of  our  sister  States: 

That  in  the  contract  of  hiring,  there  is  an  implied 
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undertaking  on  the  part  of  the  master  that  he  will  use 
all  reasonable  care  to  furnish  safe  premises,  machinery 
and  appliances  for  conducting  the  business  safely,  and 
that  he  will  use  all  reasonable  care  to  furnish  competent 
and  prudent  coemployes;  but  the  master,  by  the  contract 
of  hiring,  does  not  become  an  insurer  against  injury  to 
the  servant.  On  the  other  hand,  there  is  an  implied 
undertaking  on  the  part  of  the  servant  that  he  will  ex- 
ercise reasonable  care  to  avoid  injury,  and  that  he  as- 
sumes all  ordinary  risks  incident  to  the  business,  and  all 
risks  from  the  negligence  of  hia  coemployes.  When  the 
master  has  kept  and  performed  his  implied  undertaking, 
the  servant  can  not  recover  from  him  for  injuries  result- 
ing from  the  business  or  the  negligence  of  coemployes, 
however  dangerous  the  business  may  be.  If  the  servant 
claims  damages  from  the  master  for  injuries  received  on 
account  of  defective  premises,  buildings,  machinery  or 
appliances,  he  must  allege  and  prove  that  the  unfitness 
or  defect  which  caused  the  injury  was  known  to  the 
master,  or  was  of  such  a  character  as  that,  with  reason- 
able diligence  and  attention  to  his  business,  he  ought  to 
have  known  it.  Lakt  Shore,  etc.,  R.  W.  Co.  v.  McCor- 
mick,  74  Ind.  440;  Robertson  v.  Terre  Haute,  etc.,  R.  R. 
Co.,  78  Ind.  77;  Umback  v.  Lake  Shore,  etc.,  R.  W.  Co., 
83  Ind.  191;  Louisville,  etc.,  R.  R.  Co.  v.  Orr,  84  Ind. 
50;  Brazil,  etc.,  Coal  Co.  v.  Cain,  98  Ind.  282;  Capper 
v.  Louisville,  etc.,  R.  W.  Co.,  103  Ind.  305;  Thomp. 
Neg.,  p.  971;  Wood  Master  and  Servant,  sections  368- 
414;  Atchison,  etc.,  R.  R.  Co.  v.  Wagner,  33  Kan.  660; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Love,  10  Ind.  554;  Pitts- 
burgh, etc.,  R.  W.  Co.  v.  Adams,  105  Ind.  151. 

It  is  also  settled  that  the  duty  of  the  master  to  furnish 
his  servant  with  a  safe  place  to  work,  safe  machinery 
and  appliances  is  a  duty  of  which  he  can  not  rid  him$elf 
by  casting  it  upon  an  agent,  officer  or  servant  employed 
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by  him.  The  distinction  between  the  negligent  perform- 
ance of  a  duty  by  a  servant  and  the  negligent  omission 
of  a  duty  by  the  master,  is  plain  and  well  understood. 
Where  the  duty  is  one  owing  by  the  master,  and  he  en- 
trusts it  to  the  performance  of  a  servant  or  agent,  the 
negligence  of  such  servant  or  agent  is  the  negligence  of 
the  master.  As  the  master  is  charged  with  the  duty  of 
providing  safe  and  suitable  appliances,  if  he  entrusts 
such  duty  to  an  employe,  such  employe  becomes  a  vice- 
principal,  and  his  negligence  in  such  matter  is  the  neg- 
ligence of  the  master.  The  rule  which  absolves  the  mas- 
ter from  liability  on  account  of  the  negligence  of  a  fel- 
low-servant has  no  application  to  such  a  case.  Indiana 
Car  Co.  v.  Parker,  100  Ind.  181;  Krueger,  Admr.,  v. 
Louisville,  etc.,  R.  W.  Co.,  Ill  Ind.  51;  Louisville,  etc., 
R.  W.  Co.  v.  Buck,  Admr.,  116  Ind.  566;  Brazil,  etc., 
Coal  Co.  v.  Young,  117  Ind.  520;  Cincinnati,  etc.,  R.  R. 
Co.  v.  McMullen,  117  Ind.  439;  Taylor  v.  EvanwilU,  etc., 
R.  R.  Co.,  121  Ind.  124. 

These  general  and  well  understood  principles  of  the 
law  are  not  disputed  by  the  parties  to  this  suit,  but  the 
controversy  arises  out  of  their  application. 

It  is  earnestly  contended  by  the  appellee  that  the 
knowledge  possessed  by  the  carpenter  who  manufactured 
the  band  car  handle  in  the  shops  of  the  appellant,  of 
the  brittle  condition  of  the  wood  of  which  it  was  manu- 
factured, was  notice  to  the  appellant  which  rendered  it 
liable  for  the  injury  out  of  which  this  suit  originated. 
On  the  other  hand,  it  is  contended  by  the  appellant  that 
such  carpenter  was  only  a  servant,  not  charged  with  the 
duty  of  furnishing  safe  machinery  and  safe  appliances, 
and  that  his  negligence  was  not  the  negligence  of  the 
master.  It  is  further  contended  by  the  appellant  that 
its  duty  to  its  servants  was  to  furnish  a  competent  in- 
spector to  inspect  such  machinery  and  appliances  as 
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were  provided  for  the  use  of  its  servants,  and  inasmuch 
as  it  discharged  this  duty,  and  the  defect  in  the  handle 
in  question  was  a  latent  defect,  such  as  could  not  be  dis- 
covered by  inspection,  that  it  is  not  liable. 

Keeping  in  view  these  principles  of  law,  we  will  con- 
sider their  application  to  the  question  involved  in  the 
cane  at  bar.  It  appears  from  the  statement  of  facts 
herein  that  the  appellant  took  upon  itself  the  manufact- 
ure of  the  levers  or  handles  of  its  own  hand  cars  at  its 
shop,  which  it  maintained  and  operated,  by  its  own  agent, 
employed  for  that  purpose,  it  being  the  duty  of  appel- 
lant to  provide  and  maintain  safe  machinery  and  ap- 
pliances, and  this  was  one  which  it  could  not  delegate  to 
an  employe  in  such  a  manner  as  to  relieve  it  from  re- 
sponsibility. The  appellant  was  a  corporation,  and  hence 
could  not  discharge  this  obligation  in  person,  but  must 
provide  some  agent  to  take  its  place,  and  the  person  or 
agent  to  whom  it  delegated  this  duty,  no  matter  what  his 
rank  or  grade  may  be,  must,  by  reason,  stand  in  the 
place  and  stead  of  appellant,  and  can  not,  in  the  sense 
of  that  word,  be  considered  a  fellow-servant  so  as  to  ex- 
empt the  master,  under  the  rule,  from  liability  for  in- 
juries incurred  by  an  employe  from  the  negligence  of  a 
fellow-servant.  This  view  of  the  law  is  fully  supported, 
we  think,  by  some  of  the  decisions  of  the  court  hereto- 
fore cited,  and  by  others  to  which  we  will  refer. 

In  the  case  of  Wabash,  etc.,  R.  W.  Co.  v.  Morgan,  132 
Ind.  430,  Olds,  J.,  speaking  for  this  court  in  regard  to  the 
master's  duty,  said:  "So  the  doty  of  the  master  to  pro- 
vide safe  machinery  and  appliances  is  a  continuing  one. 
He  must  supervise,  examine  and  test  his  machinery  as 
often  as  custom  and  experience  require." 

In  support  of  this  statement  of  the  law,  see  the  follow- 
ing decisions:  Louisville,  etc.,  R.  W.  Go.  v.  Harming, 
Admr.,  131  Ind.  528;  Cincinnati,  etc.,  R.  W.  Co.  v. Roeseh, 
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126  Ind.  445,  and  cases  cited;  Indiana  Car  Co.  v.  Parker, 
Bupra,  and  cases  cited;  W.  G.  DePauw  Co.  v.  Stubble- 
field,  132  Ind.  182. 

In  the  cases  of  Louisville,  etc.,  R.  W.Co.  v.  Buck,  Admr., 
supra,  it  is  said  that  the  employe  is  not  bound  to  search 
for,  or  take  notice  of,  latent  defects,  and  that:  "These 
are  duties  of  the  master,  and  unless  these  defects  are 
such  as  to  be  obvious  to  any  one  giving  attention  to  the 
duties  of  the  occasion,  the  employe  has  a  right  to  as- 
sume that  the  employer  has  performed  his  duty  in  re- 
spect to  the  implements  and  machinery  furnished." 

The  same  rule  is  declared  in  Little  Rock,  etc.,  R.  W. 
Co.  v.  Leverett,  48  Ark.  333,  3  Am.  St.  R.  230. 

In  the  case  of  Ohio,  etc.,  R.  W.  Co.  v.  Stein,  140  Ind. 
61,  it  was  said: 

Because  the  foreman  of  the  roundhouse  or  machine 
shop  at  Louisville  was  in  some  respects  the  fellow-serv- 
ant of  appellee,  it  does  not  follow  that  he  was  so  in  all 
respects.  In  Indiana  Car  Co.  v.  Parker,  supra,  the  court 
says:  "The  duty  of  the  employer  to  provide*  safe  ma- 
chinery and  appliances  is  a  continuing  one.  2  Thomp- 
son Nog.  984  says:  'But  the  master  does  not  discharge 
his  duty  in  this  regard  by  providing  proper  and  safe  ma- 
chinery, or  fit  servants,  in  the  first  instance,  and  then 
remaining  passive.  It  is  a  duty  to  be  affirmatively  and 
positively  fulfilled  and  performed.  He  must  supervise, 
examine,  and  test  his  machines  as  often  as  custom  and 
experience  require.'  *  *  •  Ordinary  care  requires 
that  a  master  shall  take  notice  of  the  liability  of  the 
parts  of  the  machinery  to  decay  from  age,  or  wear  out  by 
use."  The  master's  duty  is  a  continuing  one.  When, 
also,  he  appoints  some  other  person  to  perform  the  du- 
ties which  are  thus  owed  primarily  from  himself,  then 
the  appointee  represents  the  master;  and  though  in 
the  performance  of  such  duties  the  appointee  may  be  and 
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is  a  servant  to  the  master,  yet  in  these  respects,  that  is 
— as  performing  the  duties  of  the  master — he  is  not  a  co- 
employe.  Beach  Contrib.  Neg.,  sections  349,  356,  and 
notes.  Mitchell  v.  Robinson,  80  Ind.  281;  Nail,  Admx., 
v.  Louisville,  etc.,  R.  W.  Co.,  129  Ind.  260. 

The  law  applicable  to  the  question  under  considera- 
tion is  well  stated  in  the  case  of  Fink  v.  Des  Moines  Ice 
Co.,  84  Iowa,  321  (325),  and  is  as  follows: 

"It  is  well  settled  by  all  the  authorities  that  the  mas- 
ter must  provide  his  servant  with  a  safe  place  to  work 
in,  and  furnish  him  with  suitable  machinery  and  appli- 
ances with  which  to  perform  such  work,  and  it  is  his 
duty  to  keep  such  machinery  and  appliances  in  repair. 
If  he  can  not  do  this  himself  personally,  he  must  pro- 
vide some  other  person  to  take  his  place,  and  the  person 
to  whom  the  master's  duty  is  thus  delegated,  no  matter 
what  his  rank  or  grade,  no  matter  by  what  name  he 
may  be  designated,  can  not  be  a  servant  in  the  sense  or 
under  the  rule  applicable  to  injuries  occasioned  by  fel- 
low-servants. Such  person  is  an  agent,  and  the  rules  of 
law  applicable  to  principal  and  agent  must  apply." 

In  Flike  v.  Boston,  etc.,  R.  R.  Co.,  53  N.  Y.  549,  the 
court  said,  per  Church,  C.  J.: 

"The  true  rule,  I  apprehend,  is  to  hold  the  corpora- 
tion liable  for  negligence  *  *  in  respect  to  such  acts 
and  duties  as  it  is  required  to  perform  *  as  master  *, 
without  regard  to  rank  or  title  of  the  agent  entrusted 
with  their  performance.  As  to  such  acts,  the  agent 
occupies  the  place  of  the  corporation,  and  the  latter  * 
should  be  liable  for  the  manner  in  which  they  are  per- 
formed." 

The  case  of  Fuller  v.  Jewett,  Receiver,  etc.,  80  N.  Y.  46, 
is  very  much  in  point  upon  the  matter  in  controversy 
in  the  cause  now  before  us.  The  defects  in  the  boiler  of 
the  engine  which  the  servant  of  the  company  was  run- 
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ning  at  the  time  of  the  accident,  were  due  to  the  negli- 
gence of  a  mechanic  in  the  shops  of  the  railroad  com- 
pany. The  master  mechanic  in  charge  of  these  shops 
did,  as  it  appears,  his  duty  in  giving  directions  for  the 
repairs  of  the  boiler.  It  was,  however,  held  by  the  court 
of  appeals  that  the  defendant  was  liable  for  the  negli- 
gence of  its  mechanic  who  made  the  repairs. 

In  deciding  the  case  the  court  said: 

"We  understand  the  principle  of  these  cases"  (re- 
ferring to  cases  cited  by  the  court)  "to  be  that  acts  which 
the  master,  as  such,  is  bound  to  perform  for  the  safety 
and  protection  of  his  employes,  can  not  be  delegated  so 
as  to  exonerate  the  former  from  liability  to  a  servant  * 
*  to  whom  the  doing  of  the  act,  or  the  performance  of 
the  duty  has  been  committed.  In  either  case,  in  respect 
to  such  act  or  duty,  the  servant  who  undertakes,  or  omits 
to  perform  it,  is  the  representative  of  the  master,  and 
not  a  mere  coservant  with  the  one  who  sustains  the  in- 
jury. The  act  or  omission  *  of  the  master,  irrespective 
of  the  grade  of  the  servant  whose  negligence  caused  the 
injury,  or  of  the  fact  whether  it  was  or  was  not  practicable 
for  the  master  to  act  personally  or  whether  he  did  or  did 
not  do  all  that  he  personally  could  do  by  selecting  com* 
petent  servants,  or  otherwise  to  secure  the  safety  of  his 
employes.  * 

"It  is  sometimes  difficult  to  determine  what  is  the 
master's  duty  within  the  rule.  But  when  it  is  ascer- 
tained that  the  negligence  by  which  an  employe  is  in* 
jured  relates  to  this  duty,  then  there  is  no  middle  ground, 
and  the  case  can  not  be  determined  upon  any  distinction 
founded  upon  the  particular  grade,  office,  or  function  of 
the  negligent  servant  or  agent." 

This  case  is  cited  with  approval  in  Northern  Poe.  R. 
R.  Co.  v.  Herbert,  116  U.  S.  642. 
Vol.  140—42 
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In  the  case  of  Johnson  v.  Missouri  Pacific  R.  W.  Co., 
96  Mo.  340,  9  Am.  St.  Rep.  351,  the  evidence  of  two 
blacksmiths  that  the  hammer  with  which  the  plaintiff 
had  been  injured  had  not  been  repaired  with  reasonable 
skill  was  held  to  be  admissible. 

The  court,  in  deciding  the  question  raised,  said: 

"The  petition  alleges  that  the  hammer  in  question  had 
been  repaired  at  defendant's  own  shops,  and  it  was  ow- 
ing to  the  imperfect  and  brittle  condition  and  flaws  in 
the  hammer  negligently  furnished  him,  that  plaintiff  was 
injured.  Under  these  averments,  the  evidence  was  ad- 
missible, and  also  as  bearing  upon  the  question  of  de- 
fendant's knowledge,  as  to  the  defective  condition  of  the 
hammer,  the  repair  of  it  having  been  made  or  done  by 
defendant's  agent  in  its  repair  shops,  thus  making  the 
knowledge  of  the  agent  the  knowledge  of  his  principal." 
And  an  instruction  was  approved  which  stated  that  if 
"the  defective  and  unsafe  condition  of  said  hammer  was 
unknown  to  plaintiff  and  could  not  have  been  known 
to  him  by  ordinary  care  or  caution  on  his  part,  but  was 
known  to  the  defendant,  or  might  have  been  known  by 
the  exercise  of  reasonable  care  and  diligence  on  the  part 
of  the  defendant  or  its  servant  or  agent  who  made  or  re- 
paired it,  the  jury  must  find  the  issue  for  the  plaintiff." 

The  case  of  Moynihan  v.  Hills  Co.,  146  Mass.  586,  4 
Am.  St.  Rep.  348,  that  court,  speaking  in  regard  to  the 
duty  of  the  master  to  provide  and  maintain  safe  machin- 
ery and  appliances,  said: 

"It  has  been  repeatedly  held  that  he  can  not  discharge 
it  by  delegating  the  performance  of  his  duty  to  another 
(citing  cases),  and  if  he  employs  agents  or  servants  to 
represent  him  in  the  performance  of  this  duty,  they  are 
to  that  extent  agents  or  servants  for  whose  conduct  he 
is  responsible.  The  very  nature  of  the  implied  contract 
created  by  the  hiring,  whereby  he  undertakes  to  use 
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proper  care  in  always  providing  safe  tools  and  appli- 
ances, is  inconsistent  with  his  delegation  *  to  a  fellow- 
servant,  for  whose  negligence  he  is  not  to  be  responsible. 
His  obligation  involves  the  exercise  of  every  kind  of  care 
and  diligence  which  is  necessary  to  give  him  knowledge 
of  the  condition  as  to  safety  of  his  machinery  and  ap- 
pliances, so  far  as  such  knowledge  is  obtainable  by  reas- 
onable effort.  His  duty  relates  to  the  condition  of  these 
articles  when  they  come  to  the  hands  of  his  servants  for 
use,  and  the  performance  of  that  duty  must  carry  him  * 
so  far  into  details  as  it  is  reasonably  necessary  to  go,  in 
view  of  the  risks  and  nature  of  the  business,  to  enable 
him  reasonably  to  protect  his  servants  from  a  danger 
which  he  should  prevent." 

See,  also,  Louisville,  etc.,  R.  R.  Co.  v.  Utz,  133  Ind. 
265,  and  cases  there  cited. 

The  Supreme  Court  of  the  United  States,  in  the  case 
of  Wabash,  etc.,  R.  W.  Co.  v.  if c Daniels,  107  U.  S.  454,  m 
speaking  of  the  case  of  Hough  v.  Railway  Co.,  100  U.  S. 
213,  said: 

"It  was  further  said  that  the  obligation  of  a  railroad 
company,  in  providing  and  maintaining,  in  suitable  con- 
dition, machinery  and  apparatus  to  be  used  by  its  em- 
ployes, is  the  more  important,  and  its  degree  of  diligence 
in  its  performance  the  greater,  in  proportion  to  the  dan- 
gers which  may  he  encountered;  and  that  'its  duty  in 
that  respect  to  its  employes  is  discharged  when,  hutonly 
when,  its  agents,  whose  business  it  is  to  supply  such  in- 
strumentalities, exercise  due  care  as  well  in  their  pur- 
chase originally  as  in  keeping  and  maintaining  them  in 
such  condition  as  to  be  reasonably  and  adequately  safe 
for  use  by  employes.'  " 

Bishop,  in  his  valuable  work  on  Non  Contract  Law, 
sections  664,  665  and  668,  says:  "The  duty  to  pro- 
vide and  maintain  safe  machinery  is  a  'non  assignable 
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duty.'  The  employer  mast  perform  it,  and  whosoever 
performs  it  for  him  ia,  as  to  that  duty,  a  vice-principal, 
although  as  to  all  other  duties  that  person  may  be  a  co- 
employe."     Justices.  Pennsylvania  Co.,  130  Ind.  321. 

We  presume  that  it  could  not  be  successfully  contro- 
verted that  if,  in  the  case  at  bar,  Savaie,  as  the  employe 
of  appellant,  had  been  entrusted  by  it  to  purchase  and 
furnish,  the  appliances  or  machinery  required  by  the 
company  in  conducting  its  business,  and  if,  in  the  dis- 
charge of  this  duty,  he  had  failed  to  exercise  due  care,  or 
had  actual  notice  of  the  fact  that  the  appliances  or  ma- 
chinery were  defective  and  unsafe,  then  the  appel- 
lant would  be  required  to  respond  for  his  negligence- 
Then  wherein,  under  the  facts  in  this  case,  lies  the  dis- 
tinction? If  any,  we  fail  to  recognize  it.  Savaie  ap- 
pears to  have  been  put  in  control,  by  appellant,  of  the 
work  of  preparing  these  levers  or  handles,  including  the 
one  in  question,  and  as  to  this  special  matter,  he  must 
have  been  the  representative  of  the  company,  and,  there- 
fore, in  the  eye  of  the  law,  notice  to  him  acquired  in  the 
line  of  this  duty  of  the  defects  in  the  handle,  would  be 
notice  to  his  employer.  Ohio,  etc.,  R.  W.  Co.  v.  Collarn, 
73  Ind.  261. 

In  the  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby,  38 
Ind.  294,  this  court  said:  "We  think  that  notice  to  an 
agent  of  a  corporation  relating  to  any  matter  of  which 
he  has  the  control  and  management,  is  notice  to  the  cor- 
poration." 

The  rule  in  regard  to  special  agents  is  that,  as  to  the 
special  matter  over  which  his  authority  extends,  he  may 
bind  his  principal  as  fully  as  a  general  agent  can  do.  Cruzan 
v.  Smith,  41  Ind.  288;  Toledo,  etc.,  R.  W.  Co.  v.  Owen, 
43  Ind.  405;  Cleveland,  etc.,  R.  W.  Co.  v.  Closaer,  126 
Ind.  348  (365). 
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■  Under  the  facts  in  this  cause,  and  the  reasoning  of  the 
many  authorities  which  we  have  cited,  we  think  that  the 
conclusion  is  irresistible  that  the  carpenter,  in  the  mak- 
ing and  placing  of  the  handle  in  controversy  in  the  hand 
car,  was,  under  the  circumstances,  in  this  respect,  and 
in  relation  to  this  matter  or  duty,  the  representative  of 
appellant,  and  as  to  this  he  was  a  vice-principal,  and  not 
a  fellow-servant  with  the  deceased,  and  that  notice  to 
him  of  the  defects  in  the  handle,  obtained  in  the  con- 
struction thereof,  was  notice  to  appellant,  and  that  the 
latter  is  liable  for  his  negligence  in  the  premises. 

Appellant's  learned  counsel  place  much  stress  upon 
the  fact  that  the  lumber  out  of  which  the  car  handle  was 
constructed,  was  inspected  before  it  went  into  its  shops, 
and  found  to  be  clear  and  free  from  knots.  An  inspec- 
tion is  but  the  means  employed  by  the  master  to  discover 
defects.  However,  if,  as  in  this  case,  he  obtains  notice 
through  another  representative  agent  of  the  insufficiency 
of  the  appliances  in  time  to  remedy  the  same,  then  the 
fact  that  an  inspection  was  made  by  another  of  his  agents 
and  nothing  as  to  the  defectiveness  in  question  ascer- 
tained, would  not  be  available  in  favor  of  the  master. 
Where  there  is  actual  knowledge,  the  matter  of  inspec- 
tion is  not  controlling.  In  support  of  its  contention 
appellant  cites  Columbus,  etc.,  R.W.  Co.  v.  Arnold,  Admr., 
31  Ind.  174. 

In  the  case  of  the  Indiana  Car  Co.  v.  Parker,  supra, 
the  extreme  doctrine  maintained  in  that  case  was 
not  approved,  and  the  same  still  meets  with  the  disap- 
proval of  this  court. 

The  evidence  in  this  case  fully  supports  the  judgment, 
and  the  special  findings  of  the  jury  are  not  antagonistic 
to  the  general  verdict. 

Some  other  questions  are  referred  to  by  appellant's 
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counsel  in  their  brief,  but  are  not  discussed,  and,  there- 
fore, we  can  not  consider  the  same. 

Finding  no  available  error,  the  judgment  is  affirmed, 
at  the  cost  of  appellant. 

Filed  March  1, 1895. 
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WOHLFORD   ET  AT.    V.   THE   CITIZENS*    BuilDING,    Loan 

and  Savings  Association. 

CoBPOBATIOHS.— Director*,  Power*  of.—Ai*e**ment*.~ Where  a  Statute 
provides  that  the  business  of  a  corporation  shall  be  managed  by  its 
directors,  sach  directors  have  full  authority  to  act  lor  the  corpora- 
tion in  all  ordinary  matters  within  the  scope  of  its  powers.  They 
may  make  all  proper  assessments. 

Building  Associations. — A&eesiing  Member*  to  Pay  Debt*  of  Aiitocia- 
Hon. —  Winding  Up.— Liability  of  Borrower  onlfote  and  Mortgage.— 
Under  the  statutes  of  this  State  the  board  of  directors  of  a  building 
association  may  assess  on  the  entire  amount  of  the  unpaid  stock  of 
both  its  borrowing  and  nonborrowing  members,  when  winding  op 
the  association,  a  sum  sufficient  to  pay  the  indebtedness  of  the  asso- 
ciation, including  an  amount  sufficient  to  equalise  the  borrowing 
members  who  have  paid  out  in  due  course  of  time,  and  also  on  the 
nonborrowing  members;  and  such  assessment  against  a  borrowing 
member  may  be  recovered  on  a  note  and  mortgage  given  to  secure 
it,  given  for  a  loan  wherein  is  a  promise  to  pay  all  assessments  of 
the  borrower's  stock. 

Samk. — By-Law*  Form  Part  of  Contract  for  Member'*  Loan.— The 
rules,  by-laws,  and  regulations  of  a  building  association  enter 
into  and  form  part  of  a  borrowing  member's  contract  with  the  as- 
sociation for  a  loan. 

Same. — Liability  of  Member  for  Losses  and  Debt*. — Evasion  of  Liability. 
— Every  member  of  a  building  association,  borrower  and  nonbor- 
rower,  share  in  the  common  gains  and  profits  of  the  enterprise  in 
the  direct  ratio  of  his  interest  therein,  and  is  liable  to  contribute  in 
the  same  ratio  to  the  payment  of  the  losses  and  debts  incident  to  the 
operation  of  the  business  of  such  association;  and  the  obligations 
can  not  be  evaded  during  his  membership,  when  such  arrears  stand 


NOVEMBER  TERM,  1894.  663 

Wonlford  et  al.  v.  Citizens'  Building,  Loan  and  Savings  Association. 

against  him,  bj  a  transfer  of  his  stock  or  a  withdrawal  from  the 
corporation. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hatfield,  M.  L.  Spencer  and  W.  A.  Branyan,  for 
appellant. 

/.  B.  Kenner,  U.  8.  Leah,  0.  W.  Whitloeh  and  8.  E. 
Cook,  for  appellee. 

Jordan,  J. — This  action  was  commenced  by  appellee 
against  appellant  and  wife,  in  the  court  below,  on  Jan- 
uary 14,  1892,  upon  a  certain  note  and  mortgage.  A 
trial  resulted  in  the  former  obtaining  a  judgment  upon 
the  note,  and  a.  decree  of  foreclosure  upon  the  mortgage. 
Appellee  is  a  corporation  duly  organized  under  the  laws 
of  this  State  providing  for  organization  and  operation  of 
building,  loan  and  savings  associations,  and  its  existence, 
for  doing  business,  was  by  its  articles  of  association  lim- 
ited to  eight  years,  from  and  after  the  date  of  its  organ- 
ization, which  was  November  12,  1883,  and  at  the  time 
of  bringing  this  action  it  was  engaged  in  winding  up  its 
business  under  section  3006,  R.  S.  1881,  which  contin- 
ued its  existence  for  three  years  for  that  purpose.  The 
association  was  composed  of  two  classes  of  members, 
namely,  "borrowers"  and  "non-borrowers."  Appel- 
lant was  a  member  of  the  association,  belonging  to  the 
first-mentioned  class,  and  was  a  holder  and  owner  of  ten 
shares  of  the  capital  stock  of  two  hundred  dollars  each, 
which  he  obtained  at  the  time  he  executed  the  note  and 
mortgage  in  question.  Under  the  law,  and  constitution, 
rules  and  by-laws  governing  the  operation  of  appellee's 
association,  the  weekly  payments  on  shares  of  stock, 
which  are  denominated  dues,  were  loaned  to  members, 
and  the  plan  was  to  offer  the  money  on  hand  each  month 
to  its  members  at  a  public  bidding  for  the  privilege  of 
obtaining  the  loan,  and   the  stockholder  offering  the 
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highest  premium  was  granted  the  loan,  provided   he 
could  give  the  required  security. 

It  appears  then,  by  this  plan,  that  if  a  member  is  the 
owner  of  one  share  of  stock  of  two  hundred  dollars,  and 
desires  to  procure  a  loan,  he  bids,  say,  twenty  per  cent, 
premium,  or  in  other  words  offers  to  relinquish  to  the 
association  twenty  dollars  on  each  one  hundred  dollars, 
or  forty  dollars  on  his  share  of  two  hundred  dollars. 
He,  in  this  manner,  only  receives  in  money  on  his  one 
share,  $160,  and  is  required  to  execute  his  note  for  $200, 
and  secure  the  same  by  a  mortgage.  It  also  appears 
from  this  mode  of  procedure  that  the  borrowing  mem- 
ber, including  the  amount  which  he  bids  as  a  premium, 
receives  his  full  share  in  advance  of  the  maturity  of  his 
stock.  He  and  all  other  members  are  required  to  pay 
twenty-five  cents  per  week  on  each  share  of  stock, 
amounting  to  thirteen  dollars  per  year,  or  during  the 
period  of  eight  years — the  lifetime  of  the  association — 
the  amount  so  paid  in  dues  would  be  $104  on  his  share 
of  $200,  which,  in  other  words,  would,  at  the  end  of  the 
eight  years,  leave  unpaid  upon  it  ninety-six  dollars,  pro- 
vided he  pays  no  further  sum  than  the  weekly  dues  of 
twenty-five  cents.  He  also  pays  the  interest  weekly  on 
his  loan  along  with  his  stock  dues. 

In  February,  1885,  appellant  seems  to  have  borrowed 
from  this  association,  by  the  plan  above  stated,  $1,060, 
and  executed  to  the  corporation  the  following  note  or 
obligation,  and  also  the  mortgage  to  secure  the  same,  in 
which  he  expressly  agreed  to  pay  the  sum  secured  there- 
by: 

"$1,060.       Huntington,  Ind.,  February,  1885. 

"For  value  received,  I  promise  to  pay  to  the  order  of 
the  Citizens'  Building,  Loan  and  Savings  Association, 
of  Huntington,  Ind.,  two  thousand  dollars,  with  interest 
on  ten  hundred  and  sixty  dollars,  eight  years  after  the 
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date  of  incorporation  of  said  association,  viz.:  Novem- 
ber 12,  1883,  or  whenever  said  association  shall  be  de- 
clared by  its  board  of  directors  legally  ended;  interest  at 
the  rate  of  6  per  cent,  per  annum,  payable  in  equal 
weekly  installments  on  Saturday  of  each  week;  and  I  do 
further  promise  and  agree  that  should  the  weekly  in- 
stallments of  interest  hereon,  as  aforesaid,  remain  due 
and  unpaid  for  three  months,  or  should  my  stock  in  said 
association  be  forfeited  for  the  nonpayment  (of  the 
weekly  installments  of  dues,  or  for  any  fines  or  as- 
sessments thereon,  or  for  the  nonpayment)  of  the  taxes, 
ground  rents  or  fire  insurance  premium  on  the  property 
mortgaged  to  said  association  to  secure  the  payment  of 
this  note,  for  three  months  after  the  same  becomes  due, 
as  provided  by  the  constitution  and  by-laws  of  said  as- 
sociation, then  and  in  either  case  the  whole  amount  of 
principal  and  interest  of  th,is  note,  together  with  all  un- 
paid dues,  fines  and  assessments  on  the  shares  of  stock 
of  said  association  owned  by  me,  and  all  ground  rents, 
fire  insurance  premiums  and  taxes  paid  or  advanced  by 
said  association  on  said  mortgaged  premises  shall  be- 
come immediately  due  and  collectible,  all  without  relief 
from  valuation  or  appraisement  laws,  with  attorney's 
fees. 

"No.  17.  John  M.  Wohlford." 

It  appears  from  the  claim  made  by  appellee  in  its 
brief  that  shortly  prior  to  the  end  of  its  corporate  exist- 
ence it  was  ascertained  that  its  entire  assets  accumulated 
from  all  sources  would  not  be  sufficient  to  pay  all  of  its 
debts,  claims  and  losses.  These,  iu  the  main,  growing 
out  of  the  fact  that  a  portion  of  its  stockholders,  who 
were  nonborrowers,  had  paid  to  the  association  their 
money  duriog  the  entire  period  of  eight  years,  but  bad 
received  nothing  in  return  upon  their  stock,  and  that 
they  will  not,  under  the  circumstances,  receive  anything 
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unless  each  member  is  compelled  to  pay  in  addition  to 
what  he  has  paid  a  sum  sufficient  to  equalize  all,  so  at 
the  cloBe  of  the  association  the  non-borrower  may  be  on 
an  equality  with  the  borrower,  and  all  go  out  alike.  In 
order  to  effectuate  this,  appellee's  board  of  directors  con- 
vened in  special  session  on  July  28,  1891,  and  adopted 
the  following  resolution,  levying  an  assessment  on  each 
share,  of  stock: 

"Whereas,  The  legal  limit  of  the  Citizens'  Building, 
Loan  and  Savings  Association  ends  November  12,  1891; 
and, 

"Whereas,  At  that  date  the  dues  and  interest  accu- 
mulating from  every  source  will  not  pay  every  share  of 
stock  out  in  full;  and, 

"Wheeeab,  The  borrowing  members  have  received 
the  amount  of  two  hundred  dollars  on  eaeh  share  by 
them  borrowed  on,  but  the  non  borrow  era  have  not,  and 
there  will  not  be  realized  from  the  dues,  interest  and  all 
other  sources  a  sufficient  sum  of  money  to  pay  all  stock- 
holders an  equal  sum  with  the  borrower  and  other  debts 
of  the  association  except  by  an  assessment;  therefore, 
be  it 

"Resolved,  That  this  association  levy  an  assessment  of 
22  -fifo  per  cent,  on  each  dollar  of  stock  outstanding  for 
the  purpose  of  paying  all  members  equally  on  their 
stock  at  the  expiration  of  the  association. 

"Resolved,  That  the  secretary  of  this  association  is 
hereby  ordered  to  notify  each  stockholder  of  this  assess- 
ment, and  said  notice  shall  contain  the  amount  due  from 
each." 

The  principal  assignment  of  errors,  and  the  only  ones 
that  we  deem  necessary  to  consider,  are: 

"1st.    Overruling  the  demurrer  to  the  complaint. 

"2d.  Sustaining  a  demurrer  to  the  fifth  and  sixth 
paragraphs  of  answer. 
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"3d.    Overruling  motion  for  a  new  trial." 

We  think  the  complaint  is  substantially  good.  One 
similar  was  held  sufficient  by  this  court  in  Borckus  v. 
Huntington  Building,  etc.,  Assn.,  97  Ind.  180. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
fifth  paragraph  of  the  answer,  even  if  we  could  hold 
that  the  facts  therein  set  up  constituted  a  defense  to 
the  action,  for  the  reason  that  appellant  could  avail  him- 
self of  the  same  defense  under  other  remaining  para- 
graphs of  his  answer. 

By  the  sixth  paragraph  of  the  answer,  appellant  at- 
tempted to  set  up,  as  a  defense  to  the  action,  that  the 
assessment  in  suit  was  made  by  the  board  of  directors, 
instead  of  the  association  as  a  whole.  There  was  no 
error  in  sustaining  a  demurrer  to  this  paragraph. 

Section  3408,  R.  S.  1881,  4445,  R.  S.  1894,  Elliott's 
Sup.  841,  provides,  "that  the  business  of  the  association 
shall  be  managed  by  a  board  of  directors." 

And  section  14  of  appellee's  constitution  provides, 
"that  the  directors  shall  meet  at  a  time  stated  therein 
for  the  transaction  of  the  business  of  the  association." 

Where  it  is  provided  by  the  statute,  under  which  a 
corporation  is  organized,  that  the  business  thereof  shall 
be  managed  by  its  directors,  the  provisions  must  he  con- 
strued to  vest  in  them  full  authority  to  act  for  the  cor- 
poration in  all  ordinary  matters  within  the  scope  of  its 
powers.     Beach  Private  Corp.  sections  227  and  232. 

The  assessment  against  appellant  upon  his  stock  made 
by  virtue  of  the  foresaid  resolution,  amounted  to  $450.20, 
this  he  refused  to  pay,  which  refusal,  upon  his  part, 
resulted  in  this  action  being  instituted  upon  the  note  and 
mortgage  heretofore  mentioned. 

The  remaining,  and,  in  fact,  the  controlling  question, 
in  the  case  to  be  determined,  in  this:  Was  appellee 
authorized  to   make   the  assessment  call  in  controversy 
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upon  appellant's  stock,  and  upon  his  refusal  or  failure  to 
pay  the  same,  proceed  to  collect  it  by  suit  upon  the  note 
and  mortgage? 

The  contentions  of  the  learned  counsel  for  the  appel- 
lant upon  this  proposition  are: 

First.  That  the  debt,  embraced  in  the  note  and  secured 
by  appellant's  mortgage,  was  wholly  paid  by  him  before 
the  commencement  of  the  action,  in  as  much  as  appel- 
lee's by-laws  provided  that  all  loans  should  become  due 
in  eight  years,  and  at  the  end  of  that  time,  the  note  and 
stock  should  be  set  off  against  each  other. 

Second.  That  the  statute,  section  3419,  R.  S.  1881, 
limits  assessments  to  twenty-five  cents  per  month,  to  be 
collected  with  other  installments  for  expenses.  And  in 
as  much  as  appellee  had  not  accepted  the  provisions  of 
the  act  of  1885  (Acts  of  1885,  p.  81),  as  provided  by 
section  15,  of  said  act  (4458,  R.  S.  1894),  it  could  not 
be  held  to  he  authorized  under  this  act  to  make  assess- 
ments to  pay  losses. 

Third.  That  the  note  in  suit  does  not  include  assess- 
ments to  pay  losses,  debts  and  expenses. 

While,  on  the  other  band,  the  learned  counsel  for 
appellee,  contend  that  its  association  had  full  power  and 
authority  to  make  the  assessments  upon  its  stockholders, 
for  the  purpose  of  closing  up  its  business,  paying  its  debts 
and  losses  and  adjusting  matters  among  its  members,  in 
order  that  the  "borrowers"  and  "non -borrowers"  at  the 
winding  up  of  the  corporation  might  stand  on  an  equal- 
ity with  each  other. 

The  determination  of  these  important  questions,  which 
are  new  so  far  as  the  decisions  of  this  court  are  con- 
cerned, require  a  careful  examination  and  consideration 
of  the  statutes  pertaining  to  building  and  loan  associa- 
tions. In  our  opinion,  neither  of  the  contentions  of  the 
learned  counsel  for  appellant  can  be  sustained.     It  is 
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evident,  as  a  legal  proposition,  that  when  appellant  be- 
came a  borrowing  member  of  this  corporation,  he  did  so, 
subject  to  its  by-laws,  rules  and  regulations,  and  also  to 
the  express  and  implied  powers  with  which  it  was  in- 
vested by  law. 

Section  30  of  appellee's  by-laws,  among  other  things, 
provides:  "That  the  notes  and  mortgages  given  by 
members  who  receive  loans  must  secure  the  repayment 
thereof,  interest  and  premium  thereon,  with  all  weekly 
dues,  together  with  all  fines  and  assessments  on  stock, 
held  by  the  member,  etc." 

It  would  seem  that  this  by-law  contemplated  that  as- 
sessments upon  stock  might  and  would  be  made,  and, 
therefore,  provided  that  payment  of  the  same  should  be 
covered  by  the  borrower's  note  and  secured  by  his  mort- 
gage. 

By  an  examination  of  the  several  sections  of  the  act 
of  1875,  under  which  appellee  was  organized,  it  will  be 
found  that  section  4  (being  section  3410,  R.  S.  1881), 
provides:  "That  every  share  of  stock  shall  he  subject 
to  a  lien  for  the  payment  of  unpaid  installments  and 
and  other  charges  incurred  therein,  under  the  provisions 
of  the  constitution  and  by-laws." 

Again,  in  section  3412,  R.  S.  1881,  it  is  stipulated  that 
"good  and  ample  real  estate  or  personal  security,  as  pre- 
scribed by  the  by-laws  of  the  corporation,  shall  be  given 
by  the  borrower  to  secure  the  repayment  of  the  loan 
with  interest,  and  also  for  the  payment  of  the  dues,  fines, 
and  assessments  that  may  be  assessed  on  hiB  share  of 
stock  upon  which  the  loan  is  made." 

Section  3413  provides:  "That  a  borrower  who  is  not 
in  arrears  for  dues,  interest,  fines  or  assessments  may 
pay  his  loan  at  any  time  and  withdraw  from  the  associa- 
tion, etc." 

Section  3419  reads  as  follows:    "All  such  associations 
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shall  have  power  to  assess,  in  addition  to*  section  4 
this  act  [section  3410]    *    *    "    and  shall  also  have  the 
power  to  provide  in  their  by-laws  for  the  assessment' 
fines  and  penalties  *  *  *  interest,  installments,  and  as- 
sessments." 

It  is  manifest,  we  think,  that,  giving  a  reasonable  in 
terpretation  to  these  several  sections,  we  must  conclude 
that  assessments,  such  as  the  one  in  question,  were  in- 
tended to  be,  and  are  authorized  to  be  levied  by  these 
corporations  upon  the  unpaid  capital  stock  of  their  mom 
bers.  But,  if  we  are  wrong  in  this  conclusion,  the  law 
must  still  be  held  to  be  with  appellee  upon  the  proposi- 
tion in  controversy.  Under  and  by  virtue  of  section  12 
of  the  act  of  1885,  being  section  4455,  R.  S.  1894,  which 
is  similar  in  some  respects  to  3419,  R.  8.  1881,  an  ex- 
press warrant  is  granted  therein  to  these  associations  to 
make  an  assessment  or  stock  call  to  cover  losses. 

This  section,  in  part,  reads  as  follows:  "All  such  cor- 
porations shall  have  power  to  charge,  in  addition  to  the 
amount  heretofore  provided  by  this  act,  a  sum  not  ex- 
ceeding twenty-five  cents  per  month  upon  each  share  of 
stock,  for  the  purpose  of  defraying  the  expenses  of  the 
association,  which  sum  shall  be  payable  with  the  regu- 
lar installments;  to  make  assessments  upon  the  capital 
stock  to  cover  losses,  etc." 

But  it  is  insisted  by  appellant  that  appellee  had  no 
right  to  exercise  any  powers  under  this  last  mentioned 
act  for  the  reason  that  it  is  not  shown  that  it  filed  its 
written  acceptance  of  the  provisions  thereof,  as  provided 
by  section  854,  Elliott's  Supp.  (4458,  R.  S.  1894).  This 
contention,  in  view  of  the  interpretation  of  the  act  of 
1885  by  this  court,  can  not  be  upheld. 

In  the  case  of  Hatfield  v.  Huntington  City  Building, 
Loan  and  Savings  Assn.,  132  Ind.  149,  this  court,  in  pass- 
ing upon  tbis  question,  said:     "Nor  do  we  think  it  was 
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necessary  to  allege  that  the  appellee  had  tiled  a  written 
acceptance  provided  for  by  section  854,  Elliott's  Supp. 
It  is  evident  from  the  reading  of  the  entire  act,  of  which 
that  section  constitutes  a  part,  that  it  was  not  the  inten- 
tion of  the  General  Assembly  to  dissolve  or  abolish  ex- 
isting building  and  loan  associations,  or  to  deprive  them 
of  any  of  the  rights  they  possessed  under  the  laws  then 
in  existence.  It  was  its  purpose  to  enlarge,  rather  than 
to  restrict,  their  powers  and  privileges."  See,  also,  Mc- 
Laughlin v.  Citizens'  Building,  Loan  and  Savings  Assn., 
62  Ind.  264,  and  section  4461,  R.  9.  1894. 

We  concur  in  this  construction  placed  upon  the  act  of 
1885,  and,  in  our  opinion,  it  was  not  necessary  for  ap- 
pellee to  formally  accept  in  writing  the  provisions  of  this 
act,  in  order  that  it  might  exercise  the  enlarged  powers 
granted  to  it  thereunder.  It  therefore  follows,  from  this 
conclusion,  that  it  must  beheld  that  appellee,  by  section 
4458,  supra,  was  given  the  right  and  power  to  make  the 
assessment  upon  appellant's  stock,  for  the  purpose  of 
covering  losses,  and  thereby  equalizing  its  members,  so 
that,  at  the  final  close,  all  might  go  out  on  an  equal  foot- 
ing. Appellant,  in  support  of  his  first  contention,  re- 
lies upon  the  case  of  Lima  City,  etc.,  Loan  Assn.  v.  Wag- 
ner, 122  Ind.  78. 

It  is  true  that  in  that  case,  on  the  question  therein  in- 
volved, this  court  held,  under  a  by-law  of  the  association, 
which  provided  that  all  loans  should  become  due  in  six 
years  from  the  date  of  incorporation,  or  upon  the  stock 
of  the  association  becoming  of  par  value,  and  that  then 
the  stock  and  note  of  the  borrower  might  be  set  off 
against  each  other,  that  a  borrower  who  had  paid  his 
weekly  dues  and  installments,  for  a  period  of  six  years, 
discharged  his  obligation  to  the  association.  This  was 
upon  the  theory  of  the  by-law,  that  by  paying  the  re- 
quired dues  and  installments   for  that  period,  he  would 
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have  paid  the  equivalent  of  the  loan  which  he  ob- 
tained. The  rule,  thus  stated  by  the  learned  judge,  in 
the  opinion  in  that  case,  under  the  facts  and  issues  in 
the  case  at  bar,  is  not  applicable  to  the  determination  of 
the  question  now  before  this  court.  While  it  appears 
that  the  by-law  in  the  Wagner  case,  supra,  was  identi- 
cal, except  as  to  time,  with  the  one  relied  upon  by  appel- 
lant, however,  the  point  in  controversy  in  the  Wagner 
case  was  as  to  the  right  of  the  corporation  to  exact  the 
payment  of  the  weekly  dues  and  interest  from  the  bor- 
rower after  the  expiration  of  the  legal  limit  of  the  asso- 
ciation. It  did  not  appear  in  that  case,  as  it  does  in  this, 
that  the  corporation  was  insolvent,  and  that  prior  to  the 
determination  of  its'  existence,  the  borrowing  member 
was  in  arrears  upon  his  stock  assessment,  made  for  the 
purpose,  as  was  the  one  now  in  question.  Had  the  same 
facts  and  theory  been  involved,  a  different  question  would 
have  necessarily  arisen.  It  is  apparent,  therefore,  that 
the  principle  of  law  therein  enunciated  must  be  dis- 
tinguished from  the  one  now  involved,  and  that  appel- 
lant, under  the  facts  herein,  is  not  in  a  position  to  invoke 
that  decision  to  sustain  his  contentions. 

The  case  of  Litter  v.  Log  Cabin,  etc.,  Assn.,  38  Md.115, 
and  other  authorities  cited' by  the  court  in  support  of  the 
rule  laid  down  in  the  Wagner  case,  do  not  sustain  the 
theory  of  appellant's  defense,  namely,  that  his  member- 
ship had  ceased,  and  that  he  was  under  no  obligation  to 
pay  his  proportion  of  the  losses;  but,  upon  the  other 
hand,  they  tend  to  support  the  claim  of  appellee. 

Appellant  was,  under  the  law,  entitled,  with  all  other 
members  of  this  association,  borrowers  and  nonborrow- 
ers,  to  share  in  the  common  gains  and  profits  of  the 
enterprise  in  the  direct  ratio  of  his  interest  therein,  and 
was,  also,  in  our  judgment,  liable  to  contribute  in  the 
same  proportion  to  the  payment  of  the  losses  and  debts 
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incident  to  the  operation  of  the  business  of  the  associa- 
tion, and  this  obligation  he  could  not  evade  during  his 
membership,  when  such  arrears  stood  against  him,  by  a 
transfer  of  his  stock  or  a  withdrawal  from  the  corpora- 
tion. Section  3413,supra,  and  see  authorities  cited  in 
2  Am.  &  Eng.  Encyc.  of  Law,  pp.  618  and  622. 

Appellee  was  a  corporation,  organized  as  are  others, 
for  the  purpose  of  profit  and  gain,  and  near  the  close  of 
its  existence  it  is  discovered  that  it  is  virtually  in  a  state 
of  insolvency,  and  that  a  certain  sum  ia  necessary  to 
liquidate  losses  and  debts,  and  settle  and  adjust  affairs 
among  its  stockholders. 

Why  then  can  it  be  said  that  it  must  be  denied  the 
right,  under  the  law,  to  levy  an  assessment  upon  the  un- 
paid stock  of  its  members  for  that  purpose?  We  can  see 
no  reason  why  this  may  not  be  done  under  the  statute  to 
which  we  have  referred,  in  like  manner  as  is  done  by 
other  corporations  that  are  organized  for  manufacturing 
or  other  purposes. 

It  is,  perhaps,  true  that  the  unfortunate  business  affairs 
of  appellee,  which  seems  to  have  led  to  its  insolvency, 
and  forced  it  to  take  the  action  which  it  did,  will,  as 
contended,  result  in  a  hardship  upon  its  members.  But 
we  must  presume  that  all  who  embarked  in  this  common 
scheme  did  so  upon  their  own  volition  and  for  the  pur- 
pose of  pecuniary  benefit,  and  appellant  can  not  now  be 
heard  to  complain  because  the  equities  of  the  law  will 
not  permit  him  to  escape  liability  and  cast  the  whole 
burden  of  sustaining  the  losses  in  question  upon  his 
nonborrowing  associates.     This  the  law  will  not  tolerate. 

It  appears  that  the  note  in  suit  contained  the  stipula- 
tions provided  for  by  the  by-law  and  the  statute,  and 
that  appellant  thereby  expressly  agreed  to  pay  any  as- 
sessment that  might  be  made  upon  his  stock.  Assess- 
Vol.  140—43 
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meats  or  demands  authorized  by  the  charter  or  by-laws 
of  a  building  association  may  be' included  in,  and  covered 
by,  the  note  and  mortgage  of  a  borrowing  member  exe- 
cuted by  him  upon  the  loan  obtained,  and,  in  addition 
thereto  and  in  default  of  payment,  an  action  may  be  in- 
stituted thereon  for  the  recovery  thereof.  See  2  Am. 
and  Eng.  Ericyc.  of  Law,  p.  633,  and  other  authorities 
hereinafter  cited. 

It  follows,  from  the  conclusion  reached,  and  it  is  so 
adjudged,  that  appellee  was  authorized,  under  the  law, 
to  make  the  assessment  for  the  purpose  aforesaid,  and 
that  appellant  was  liable  upon  his  note  and  mortgage  for 
the  payment  of  the  same. 

In  support  of  the  rule  which  we  have  stated,  see  the 
following  authorities:  Strohen  v.  Franklin,  etc.,  Asm., 
115  Pa.  St.  273;  Callahan's  Appeal,  124  Pa.  St.  138;  Laurel 
Run,  etc.,  Assn.  v.  Sperring,  106  Pa.  St.  334;  Appeal  of 
Criswell,  100  Pa.  St.  488;  People  v.  Lowe,  117  N.  Y.  175; 
McGrath  v.  Hamilton,  etc.,  Assn.,  44  Pa.  St.  383,  and 
authorities  cited  in  note  69  Am.  Dec.  150;  Parker  v. 
United  States,  etc.,  Assn.,  19  W.  Va.  769;  Everham  v. 
Oriental,  etc.,  Assn.,  47  Pa.  St.  352;  Patiison  v.  Albany, 
etc.,  Assn.,  63  Ga.  373;  Endlich  on  Building  Associations 
(2d  ed.),  sections  78,  79,  104  and  523. 

The  court  did  not  err  in  denying  appellant's  motion 
for  a  new  trial. 

Judgment  affirmed,  with  coats. 

All  concur. 
Filed  April  25,  1696. 
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Senhenn  v.  The  City  of  Evansville, 

Intbbboqatoribs  to  Juby. — Court  Submitting  Interrogatory. — The  coort 
of  its  own  motion  may  submit  interrogatories  to  the  jury. 

Hahmlbss  Error. — Bid  Paragraph. — Interrogatory  Showing  Verdict 
Based  on  Good  Paragraph.— It  an  interrogatory  show  that  the  gen- 
eral verdict  is  based  upon  a  good  paragraph  of  the  complaint,  error 
committed  in  overruling  a  demurrer  to  a  bad  paragraph  of  such  com- 
plaint is.immaterial. 

Municipal  Cokpokvtions. — Obstructions  in  Street. — Liability  of  City. — 
A  city  which  permits  an  obstruction  to  remain  an  unreasonable 
length  of  time  upon  its  streets  or  sidewalks,  until  the  presumption 
arises  that  it  had  notice  of  such  obstructions,  is  liable  therefor  to  the 
same  extent  as  if  it  had  itself  placed  the  same  there  in  the  first  in- 
stance. ' 

Same. — Burden  to  Shoui  Excuse  for  Maintaining  Obstructions  in  Street. — 
Where  an  injury  is  occasioned  by  an  obstruction  in  a  street,  and 
the  city  is  sued  to  recover  damages  for  the  injury,  the  burden  rests 
upon  it  to  show  an  excuse  for  the  maintenance  of  such  obstruction, 

Same. — Preemption  Concerning  Obstructions. — The  presumption  is 
that  an  obstruction  placed  in  a  street  is  wrongfully  placed  and  per- 
mitted to  remain  there. 

8am B.— Right  to  Place  Building  Material  tn  Street.—  Permit.— The  right 
to  place  building  material  in  the  street  exists  only  in  case  of  neces- 
sity and  after  the  taking  of  due  precautions  not  to  injure  any  per- 
son lawfully  using  the  street.  Neither  the  person  erecting  the 
building  nor  the  city  itself  can  escape  liability  simply  by  the  issu- 
ance of  a  permit  to  place  building  materials  upon  the  street. 

From  the  Vanderburgh  Superior  Court. 
J.  E.  Williamson,  for  appellant. 
6.  A.  Cunningham,  for  appellee. 

Howard,  J. — This  was  au  action  brought  against  the 
city  of  Evansville  for  injuries  alleged  to  have  been 
caused  to  the  appellant  when  a  child  four  years  of  age 
by  reason  of  the  falling  upon  her  of  a  pile  of  lumber 
placed  in  a  street  of  said  city. 

The  complaint  was  in.  two  paragraphs,  but  the  jury, 
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by  their  answer  to  an  interrogatory,  showed,  in  effect, 
that  their  verdict  was  under  the  second  paragraph  only. 

The  interrogatory  so  answered  was  not  submitted  to 
the  jury  at  the  request  of  either  party,  but  by  the  court 
on  its  own  motion.  This,  it  is  argued,  was  error.  We 
are  of  the  opinion,  however,  that,  in  the  exercise  of  its 
discretion,  subject  to  review,  as  in  other  cases,  the  court 
may  prepare  and  propound  to  the  jury  proper  interroga- 
tories, to  be  returned  with  a  general  verdict.  KUlianv. 
Eigcnmann,  57  Ind.  480;  Louisville,  etc.,  R.  W.  Co.  v. 
Worley,  107  Ind.  320. 

The  first  paragraph  of  the  complaint  charged  that  the 
lumber  was  piled  in  the  street  by  the  city  itself.  The 
interrogatory  submitted  by  the  court,  whether  the  lum- 
ber was  placed  in  the  street  by  any  officer,  agent  or  em- 
ploye of  the  city;  that  is,  substantially,  whether  the  jury 
found  under  the  first  paragraph  of  the  complaint,  was, 
as  we  think,  one  proper  to  be  propounded  to  the  jury. 

The  other  alleged  errors  discussed  relate  chiefly  to  the 
giving  and  refusing  of  certain  instructions. 

In  the  third  instruction  given,  at  the  request  of  the 
appellee,  the  jury  were  told:  "It  is  not  claimed  in  the 
complaint  that  the  fact  that  the  lumber  was  in  the  street 
constituted  negligence,  and  that  of  itself  is  not  sufficient 
to  charge  the  defendant  with  negligence." 

The  fifth  instruction  given  was  to  the  like  effect: 
"The  jury  should,  in  connection  with  the  other  instruc- 
tions given  by  the  court,  bear  in  mind  the  fact  that  the 
cause  of  the  injury  complained  of  is  alleged  in  the  com- 
plaint to  have  been  the  manner  in  which  the  lumber 
was  piled,  and  unless  the  injury  was  caused  by  the  neg- 
ligent manner  in  which  it  was  piled,  she  cannot  recover, 
no  matter  by  whom,  nor  for  what  purpose,  nor  for  what 
length  of  time  it  was  placed  there." 
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There  seem  to  us  to  be  two  errors  in  these  instructions, 
one  of  fact  and  one  of  law. 

We  think  it  is  claimed  in  the  complaint  "that  the  fact 
that  the  lumber  was  in  the  street  constituted  negligence. ' ' 
We  also  think  that,  of  itself,  is  "sufficient  to  charge  the 
defendant  with  negligence." 

In  the  second  paragraph  of  the  complaint,  "plaintiff 
avers  that  the  said  defendant  negligently  and  carelessly 
caused  or  suffered  the  said  street  to  become  and  remain 
obstructed  in  this,  to  wit:  By  a  certain  pile  of  heavy 
lumber  which  was  then  and  there  thrown  in  and  upon 
the  street  at  the  point  aforesaid,  and  so  remained  for 
thirty  days,  of  which  the  defendant  then  and  there  had 
notice." 

Because  it  is  also  alleged  in  the  complaint  that  the 
lumber  "was  negligently  and  carelessly  piled  so  that  the 
same  was  liable  to  fall  over  on  the  sidewalk,"  it  surely 
does  not  follow  that  the  act  of  piling  lumber  on  a  public 
street  of  the  city  was  not,  of  itself,  an  act  of  negligence. 

As  said  by  Worden,  J.,  in  the  well  considered  case  of 
Wood  v.  Mears,  12  Ind.  515:  "The  general  proposition 
needs  the  citation  of  no  authorities  in  its  Bupport,  that  a 
person  who,  without  fault  or  negligence  on  his  own  part, 
receives  a  bodily  hurt,  or  suffers  a  damage  to  his  horse 
or  carriage,  in  consequence  of  a  direct  collision  with  an 
obstruction  in  the  highway,  is  specially  damnified,  and 
may  maintain  an  action  against  the  author  of  the  ob- 
struction." 

There  is  no  question  in  the  case  before  us  of  any  fault 
on  the  part  of  the  appellant,  a  child  four  years  old,  con- 
tributing to  her  own  injury. 

Neither  could  it  be  questioned  that  a  city  which  suf- 
fered an  obstruction  to  remain  for  an  unreasonable 
length  of  time  upon  its  streets  or  sidewalks,  so  that  the 
city  might  be  presumed  to  have  notice  of  the  obstruction, 
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would  be  liable  therefor  to  the  same  extent  as  if  the  city 
had  itself  placed  the  obstruction  upon  the  highway  in  the 
first  instance.  Qtantz  v.  City  of  South  Bend,  106  Ind. 
305;  Bullock  v.  Mayor,  etc.  (N.  Y.),  2  N.  E.  Rep.  1, 
and  notes. 

While  it  is  not  doubted  that  streets  and  sidewalks  may, 
when  authorized,  be  temporarily  occupied  for  private 
purposes,  or  for  the  purposes  of  the  city  in  the  repair  of 
the  streets;  yet,  as  said  in  State  v.  Berdetta,  73  Ind.  185, 
"even  with  respect  to  temporary  use  of  sueh  streets,  it 
must  be  borne  in  mind  that  it  may  go  to  the  extent  of 
becoming  a  public  nuisance." 

The  primary  and  principal  use  of  a  street,  "from  side 
to  side  and  from  end  to  end,"  is  for  public  travel.  If 
this  primary  use  is  at  any  time  or  for  any  purpose  in- 
terrupted, the  necessity  for  such  interruption  must  be 
made  to  appear  by  the  one  that  caused  it.  It  must  also, 
by  such  party,  be  made  to  appear  that  while  such  ob- 
struction was  so  permitted,  it  was  made  with  the  least 
danger  to  public  travel,  and  was  at  all  times  properly 


It  is  not  absolutely  true,  therefore,  as  said  in  the 
fourteenth  instruction  given  to  the  jury,  at  the  request 
of  appellee,  that  "persons  building  or  repairing  build- 
ings have  a  right  to  use  the  street  as  a  depository  for 
building  material  for  a  reasonable  length  of  time." 
Such  right  can  exist  only  in  case  of  necessity,  and  after 
the  taking  of  due  precautions  not  to  injure  any  person 
lawfully  using  the  street  for  public  travel.  Neither  the 
person  so  erecting  a  building  nor  the  city  itself  can 
escape  liability  simply  by  the  issue  of  a  permit  to  place 
building  materials  upon  the  street.  City  of  Indianapolis 
V.  Doherty,  71  Ind.  5. 

Neither  is  it  true  absolutely  that  a  city  or  one  of  its 
officials  or  contractors  can  occupy  the  public  streets  for 
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the  storage  of  lumber  or  other  material  to  be  used  in  the 
repair  of  streets.  The  city  should  have  its  lumber  or 
storage  yard  for  such  purpose,  and  only  such  material 
as  may  be  needed  for  the  repair  of  any  particular  street 
should  be  brought  there,  not  to  be  piled  up  in  the  street 
but  to  be  put  into  the  street  where  needed.  Even  then, 
the  work  should  he  properly  guarded,  and,  if  need  be, 
the  street  itself  should  be  closed  to  public  travel  until 
the  repairs  are  made. 

It  appears  to  us  that  the  instructions  given  to  the 
jury,  when  taken  together,  were  calculated  to  leave  the 
erroneous  impression  that  the  city  might  place  or  suffer 
any  obstruction  on  its  streets,  provided  it  did  not  know 
such  obstruction  to  he  actually  dangerous  to  public 
travel,  and  that  therefore  there  was  no  negligence  in 
this  case  in  suffering  the  lumber  to  be  placed  upon  the 
street,  unless  the  city  bad  notice  that  it  was  piled  there 
in  a  dangerous  manner.  The  piling  of  the  lumber  in  a 
dangerous  manner  was,  however,  but  an  aggravation  of 
the  original  wrong  in  suffering  it  to  be  placed  upon  the 
street  in  the  first  place.  There  was  negligence,  prima 
facie,  in  suffering  the  lumber  to  be  piled  upon  the  street; 
there  was  additional  negligence  in  suffering  it  to  be  piled 
there  in  a  careless  and  dangerous  manner. 

If  there  was  any  sufficient  reason  wby  the  lumber  was 
rightfully  in  the  street,  that  was  for  the  appellee,  city,  to 
show.  The  presumption  is  that  an  obstruction  in  the 
public  highway  is  there  wrongfully. 

The  judgment  is  reversed,  with  instructions  togranta 
new  trial. 
Filed  Apr.  2,  1885. 
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No.  17,261. 
McCormack  v.  Sweeney. 

Slandeb. — Answer  Avoiding  Slanderous  Sense  of  the  Worae. —  When  In- 
sufficient.—  Complete  Defense.— An  answer  to  a  complaint  charging 
slander  by  imputing  a  crime,  which  alleges  that  if  the  words  were 
spoken  as  alleged  defendant  did  not  intend  thereby  to  charge  that 
plaintiff  had  committed  a  crime,  and  they  were  not  understood  to  bo 
spoken  in  such  sense  by  those  to  whom  they  were  addressed,  is  in- 
sufficient, where  the  complaint  avers  that  the  words  were  spoken 
in  the  presence  and  bearing  of  divers  other  persons  than  those  to 
whom  they  were  addressed.  Such  facts  can  only  be  pleaded  as  a 
complete  defense,  and  if  not  sufficient  as  such,  the  answer  is  bad  on 
demurrer. 

Same.— Overruling  Demurrer  to  Answer. —  When  Prejudicial  Error. — The 
overruling  of  the  demurrer  to  such  answer  will  be  deemed  prejudi- 
cial error,  even  where  the  same  defense  could  have  been  set  up 
under  the  general  denial,  unless  the  record  affirmatively  shows  that 
no  harm  resulted  from  such  ruling. 

Samb. — Evidence. — Sense  of  Words  at  Used  and  Understood. — In  such 
case  it  was  proper  for  the  defendant  to  prove  by  competent  evi- 
dence, that  before  the  words  were  spoken,  he  claimed  that  plaintiff 
had  wronged  him  out  of  an  amount  of  money  in  their  partnership 
business,  and  that  the  parties  who  heard  the  words  spoken  knew 
that  he  so  claimed,  and  that  the  words  were  spoken  with  reference 
to  the  same  and  were  not  intended  to  charge  plaintiff  with  a  crime, 
and  were  so  understood  by  those  who  heard  them. 

From  the  Harrison  Circuit  Court. 

Q.   W.  Cooper,  C.  B.  Cooper  and  M.   W.  Funk,  for  ap- 
pellant. 
J.  Overmyer  and  F.  E.  Liitle,  for  appellee. 

Monks,  J. — Appellant  brought  this  action  in  the  court 
below  to  recover  damages  for  slanderous  words  alleged 
to  have  been  spoken  by  the  appellee  of  and  concerning 
appellant. 

The  complaint  ia  in  four  paragraphs,  and  each  para- 
graph alleges  that  the  appellee  charged  the  appellant 
with  a  felony.     The  paragraphs  are  substantially  the 
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same,  except  in  the  first  the  words  are  alleged  to  have 
been  spoken  in  the  presence  and  hearing  of  Peter  E. 
Wills  and  divers  other  persons;  in  the  second,  in  the 
presence  and  hearing  of  Zachariah  H.  Houser  and  divers 
other  persons,  and,  in  the  third,  in  the  presence  and 
hearing  of  William  W.  Stader  and  divers  other  persons, 
and,  in  the  fourth,  in  the  hearing  and  presence  of  Jacob 
Wagner  and  divers  other  persons. 

Appellee  filed  an  answer  in  two  paragraphs;  the  first 
was  a  general  denial. 

Appellant  filed  a  demurrer  to  the  second  paragraph  of 
answer,  which  was  overruled  and  exception  taken. 

Appellant  replied  by  a  general  denial.  There  was  a 
trial  by  jury,  verdict  for  appellee,  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  against  appel- 
lant. 

The  errors  assigned  are: 

First.  That  the  court  erred  in  overruling  the  demur- 
rer to  the  second  paragraph  of  answer. 

Second.  That  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

The  second  paragraph  of  answer  alleges  that  appellant 
and  appellee,  from  about  the  year  1868,  were  contractors 
under  the  firm  name  of  McCormaek  and  Sweeney,  and 
Bets  out  at  length  certain  partnership  transactions,  and 
that  appellant  took  contracts  in  his  own  name  and  ap- 
propriated the  profits  thereof  and  neglected  the  partner- 
ship business;  that  appellee  was  entitled  to  one-half  of 
the  profits  on  said  contracts  taken  by  appellant  in  his 
own  name,  for  the  reason  that  the  same  belonged  to  the 
partnership;  that  appellant  has  refused  to  account  for 
the  same,  although  often  requested  so  to  do,  and  then 
proceeds  as  follows: 

"That  if  the  defendant  ever  did  in  any  way  utter  the 
words  charged  in  the  complaint  to  be  slanderous,  it  was 
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by  and  through  certain  conversations  had  with  Peter  E. 
Wills,  Zachariah  H.  Houser,  William  W.  Stader  and 
Jacob  Wagner,  persons  named  in  the  complaint,  who, 
prior  to  the  date  of  said  conversation,  were  already  fully 
informed  and  advised  as  to  the  actions  and  conduct  of 
the  said  McCormack  as  heretofore  set  forth  in  reference 
to  the  said  contracts;  that  said  conversation,  if  it  con- 
tained said  words,  referred  to  the  matters  and  things 
aforesaid,  and  was  so  understood  by  all  persons  with 
whom  the  same  occurred;  that  said  words,  if  they  were 
so  uttered  in  said  conversation,  were  not  intended  by  the 
defendant  to  be  understood  as  imputing  to  the  plaintiff 
the  felony  called  robbery,  or  any  other  felony  or  crime, 
but  were  only  intended  to  be  understood  as  charging  that 
plaintiff  had  wronged  defendant  as  aforesaid;  and  said 
words  were  understood  by  the  said  Wills,  Houser,  Stader 
and  Wagner  as  charging  only  that  the  plaintiff  had  in- 
jured and  wronged  the  defendant  in  the  business  trans* 
actions  aforesaid,  and  not  that  the  defendant  charged 
the  plaintiff  with  being  guilty  of  the  crime  of  robbery  or 
any  other  crime.  Wherefore,  the  defendant  says  that 
if  said  words  were  uttered,  the  plaintiff  was  not  defamed 
or  injured  thereby." 

The  theory  of  this  paragraph  of  answer  is  that  if  the 
words  were  spoken  as  alleged,  appellee  did  not  intend 
thereby  to  charge  that  appellant  had  committed  the 
crime  of  robbery  or  larceny,  but  he  had  reference  to  the 
loss  alleged  to  have  been  suffered  by  himself  in  the  part- 
nership business,  on  account  of  the  alleged  misconduct 
on  the  part  of  appellant,  which  did  not  involve  the  com- 
mission of  a  crime,  and  that  the  persons  who  heard  the 
words  spoken  had,  before  that  time,  been  fully  informed 
of  the  transactions  to  which  they  referred,  and  that  the 
words  were  so  understood  by  them,  and  as  not  charging 
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■a  crime,  and  that  therefore  the  appellant  was  not  injured 
by  the  speaking  of  the  words. 

If  the  second  paragraph  of  answer  fills  these  require- 
ments, it  is  sufficient.  Carmichael  v.  Shid,  21  Ind.  66; 
Berry  v.  Massey,  104  Ind.  486. 

The  answer  does  not  aver  that  the  transactions  alleged 
therein  were  known  to  all  who  heard  the  words  spoken, 
and  -that  they  understood  them  to  be  spoken  in  reference 
thereto,  and  that  the  words  were  understood  in  the  sense 
in  which  they  are  alleged  to  have  been  spoken.  The 
allegations  concerning  knowledge  of  the  matters  to  which 
the  words  spoken  had  reference,  and  the  understanding 
of  the  sense  in  which  the  same  were  spoken  were  con- 
fined to  Wills,  Houser,  Stader  and  Wagner,  and  persons 
with  whom  the  conversation  occurred.  This  does  not 
meet  the  allegations  of  the  complaint  that  the  words 
were  spoken  in  the  presence  and  hearing  of  each  of  the 
persons  named  and  divers  other  persons.  The  words 
may  have  been  understood  as  alleged,  by  those  with 
whom  the  conversation  occurred,  but  not  by  all  those  in 
whose  presence  and  hearing  the  words  were  spoken.  It 
is  contended,  however,  by  appellee,  that  as  the  second 
paragraph  is  pleaded  as  a  partial  answer,  it  is  sufficient. 
We  do  not  so  understand  the  answer.  In  the  concluding 
part  of  the  paragraph  it  is  claimed  to  be  a  complete  de- 
fense to  this  action.  Besides,  the  alleged  facts  set  up  in 
this  paragraph  are  not  such  as  can  be  pleaded  as  a  partial 
answer;  unless  a  complete  defense,  they  are  not  sufficient 
to  withstand  a  demurrer. 

The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  answer.  Even  if  the  defense  at- 
tempted to  be  set  up  in  this  answer  could  have  been  given 
under  the  general  denial,  the  error  will  be  presumed  pre- 
judicial unless  the  record  affirmatively  shows  no  harm 
to  have  resulted  from  such  ruling,  which  is  not  shown 
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in  this  case.  Sime  v.  City  of  Frankfort,  79  Ind.  446; 
Elliott  App.  Proced.,  sections  591,  637,  638,  639  and 
authorities  cited. 

As  the  questions  presented  by  the  motion  lor  a  new 
trial  may  not  arise  on  the  next  trial,  we  only  deem  it 
necessary  to  say  that  it  was  not  proper  to  enter  upon 
and  try  the  merits  of  the  controversy  between  the  ap- 
pellant and  appellee  in  regard  to  their  partnership  busi- 
ness, or  to  prove  the  state  of  the  account  between  them, 
that  was  not  an  issue  in  the  case.  It  was  proper  for  the 
appellee  to  prove,  by  competent  evidence,  that  before 
the  words  were  spoken  he  claimed  that  the  appellant  had 
wronged  him  out  of  an  amount  of  money  in  their  part- 
nership business,  and  that  the  parties  who  heard  the 
words  spoken  knew  or  understood  that  he  so  claimed, 
and  that  the  words  were  spoken  with  reference  to  the 
same,  and  were  not  intended  to  charge  appellant  with 
a  crime,  and  were  so  understood  by  those  who  heard 
them. 

Such  evidence  can  only  be  given  to  prove  the  sense 
in  which  the  words  were  spoken,  and  the  sense  in 
which  they  were  understood  by  those  who  heard  them. 
It  was  not  material  to  the  issues  in  the  cause  whether 
appellant  bad  actually  wronged  appellee  or  not. 

The  judgment  is  reversed  with  instructions  to  sustain 
the  demurrer  to  the  second  paragraph  of  answer,  and  for 
further  proceedngs  in  accordance  with  this  opinion. 

Filed  April  3,  1896. 
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No.  17,048. 

Louisville,  Evansville  and  St.  Louis  Consolidated 

Railroad  Company  v.  Miller,  Administratrix. 

Master  and  Sbhvant. — Negligence. — Knowledge  and  Want  of  Knowl- 
edge of  Defect*. — How  Pleaded.— la  an  action  by  a  servant  against 
the  master  for  injuries  sustained  by  reason  of  the  master's  breach 
of  duty  owing  him,  allegations  of  knowledge  of  defects  by  the  mas- 
ter and  want  of  knowledge  thereof  on  plaintiff's  part,  may  be  made 
in  general  terms,  and  is  held  to  include,  not  only  actual,  but  con- 
structive knowledge. 

Same. — Sufficient  Allegation*  of  Knowledge  of  Defect. — Railroad. — In 
euch  case,  allegations  in  the  complaint  of  the  absence  of  ballast  in 
the  roadbed,  of  broken  ties,  and  of  ties  so  rotten  as  not  to  hold  the 
spikes  driven  into  them,  are  conditions  which,  if  existing  from  the 
original  construction,  mast  have  been  known,  and,  if  arising  from 
nse,  afforded  undoubted  opportunity  for  discovery. 

Sams. — Presumption  of  Knowledge, — Judicial  Notice. — Railroad. — The 
court  can  not  presume,  in  tbe  face  of  the  allegation  of  want  of 
knowledge  by  the  employe  (a  conductor),  that  he  bad  been  so  long 
employed  in  running  over  the  defective  track  as  to  become  familiar 
with  it;  nor  can  the  court  know  that  a  conductor  hus  a  reasonable 
opportunity  of  seeing  that  ties  are  broken,  or  that  they  have  de- 
cayed, or  that  ballast  has  not  been  sufficiently  placed  or  is  displaced. 

Same. — Negligence. —  Unnecessary  Allegation. — Where  the  damages  sued 
(or  are  the  result  of  neglected  duties  of  the  master,  it  is  not  neces- 
sary to  negative  the  contribution  of  negligence  byja  fellow -servant. 

ScfREME  Court  Practicb.— Errors  Suggested,  Without  Citation  to  Rec- 
ord, Without  Argument  or  Citation  of  Authority.— Errors  suggested  in 
a  general  way,  without  argument  and  without  citation  of  authori- 
ties, and  without  citation  to  the  record,  present  no  question  for 
consideration. 

From  the  Floyd  Circuit  Court. 

A.  Dowling,  for  appellant. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Hackney,  J. — The  appellee  sued  and  recovered  for 
the  negligent  killing  of  her  husband,  James  A.  Miller, 
an  employe  of  the  appellant,  serving  as  freight  conduc- 
tor.    The  complaint  alleged  that  the  appellant  was  neg- 
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ligent  in  supplying  defective  cars,  in  failing  to  supply 
track  inspectors  and  in  supplying  a  track  defective  in 
materials  and  construction;  that  by  reason  of  such  neg- 
ligence the  track  gave  way,  the  cars  broke  down  and 
said  employe  was  thereby  killed. 

It  was  alleged  also  that  the  defects  constituting  such 
negligence  were  known  to  the  appellant  and  were  un- 
known to  said  employe;  that  the  death  was  caused  with- 
out fault  or  negligence  on  the  part  of  the  employe,  and 
solely  because  of  said  negligence  of  the  appellant. 

We  have,  for  the  appellant,  but  a  meager  brief,  filed  on 
application  for  the  supersedeas  writ,  and  which  merely 
suggests  that  the  complaint  is  defective,  first,  in  failing 
to  aver  that  the  appellant's  knowledge  of  the  alleged  de- 
fects was  in  time  to  have  made  repairs  or  to  have  given 
notice  thereof  to  employes;  second,  that  the  alleged  de- 
fects were  of  such  character  that  if  continued  for  a  con- 
siderable time  they  must  have  been  known  by  the  dece- 
dent; and,  third,  that  it  was  not  alleged  that  the  injury 
was  not  caused  by  the  negligence  of  a  coemploye  of  the 
decedent. 

It  can  not  be  doubted  that  all  of  the  alleged  neglected 
duties  were  such  that  their  performance  rested  upon  the 
appellant,  and  could  not  be  entrusted  to  a  fellow-servant 
of  the  injured  employe  so  as  to  absolve  the  appellant 
from  liability  for  their  nonperformance.  The  allegation 
of  knowledge  on  the  one  side,  and  its  absence  on  the 
other,  may  be  made  in  general  terms,  and  is  held  to  in- 
clude not  only  actual  but  constructive  knowledge.  Ev 
antville,  etc.,  R.  R.  Co.  v.  Duel,  134  Ind.  156. 

While  not  intending  to  hold  here  that  it  is  necessary 
to  the  liability  of  the  master  that  he  shall  have  knowl- 
edge of  defects  for  a  sufficient  time  to  permit  repairs,  we 
do  hold  that  the  allegation  of  knowledge  includes  con- 
structive knowledge,  which  is  that  knowledge  chargeable 
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to  the  master  from  an  opportunity,  by  the  exercise  of 
ordinary  care,  to  know. 

In  the  present  case,  it  may  be  seriously  questioned  if 
the  complaint  does  not  allege  conditions  which  ordinary 
care  would  charge  the  company  with  knowing,  namely, 
the  absence  of  ballast,  broken  ties,  and  ties  so  rotten  as 
not  to  hold  the  spikes  driven  into  them.  It  may  be  safely 
said  that  these  are  conditions  which,  if  existing  from  the 
original  construction,  must  have  been  known,  and  if 
arising  from  use,  afforded  undoubted  opportunity  for  dis- 
covery. 

We  can  not  presume,  in  the  face  of  the  allegation  that 
the  employe  did  not  know  of  the  defect,  which  we  hold 
to  negative  both  actual  and  constructive  knowledge,  that 
he  had  been  so  long  employed  in  running  over  the  de- 
fective track  as  to  become  familiar  with  it.  Nor  can  we 
know  that  a  conductor,  whose  trains  pass  rapidly  from 
station  to  station,  and  whose  duties  are  in  the  operation 
of  the  trains  and  notin  track  construction  or  repairs,  has 
a  reasonable  opportunity  of  seeing  that  ties  are  broken  or 
that  they  have  decayed,  or  that  ballast  has  not  been  suf- 
ficiently placed  or  may  be  displaced. 

As  to  the  third  objection  suggested,  we  may  say  that 
if  in  any  case  it  could  be  held  necessary  to  negative  the 
contribution  of  the  negligence  of  a  fellow-servant,  it 
could  have  no  place  here.  Here  the  death  was  alleged 
to  have  resulted  from  neglected  duties  of  the  master,  and 
not  of  a  fellow-servant.  If  we  could  presume  that  there 
was  mixed  negligence  of  a  fellow-servant,  which  by  no 
means  can  we  do,  the  master  would  yet  be  liable  if  his 
own  fault  was  a  proximate  cause  of  the  death.  Boyee  v. 
Fitzpatrick,  80  Ind.  526;  Pennsylvania  Co.  v.  Burgett,  7 
Ind.  App.  338. 

In  our  opinion,  the  complaint  was  sufficient. 

Several  questions  as  to  the  weight  and  admissibility 
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of  evidence  are  suggested  in  a  general  way,  but  without 
citations  to  the  record,  without  argument,  and  without 
citation  of  authorities.  Such  questions  can  not  be 
deemed  to  be  properly  presented  under  the  rules  of  prac- 
tice, since  they  do  not  point  out  error,  but  cast  the  bur- 
den upon  the  court  of  searching  for  it. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  April  3,  1895. 


No.  16,969. 
Speaker  v.  Jennrrs. 

Bbal  Estate. — Contract  of  Sale  and  Purchase. — Construction. — In  a 
written  agreement  for  the  Bale  and  conveyance  of  land,  of  which 
the  vendor  had  a  sheriff's  certificate  of  purchase,  was  the  following 
clause :  "In  case  there  is  a  redemption  of  said  land  I  [the  vendor] 
am  not  to  be  under  any  obligation  to  make  a  deed  to  said  premises, 
and  I  am  to  refund  to  the  purchaser  said  $300  [amount  paid  on  pur- 
chase price]." 

Held,  that  such  provision  was  simply  intended  to  provide  for  an  emer- 
gency in  case  he,  the  vendor,  found  himself  unable  to  convey  be- 
cause unable  to  procure  a  eheriff'B  deed. 

Same.— Contract  of  Sale  and  Purchase— Specific  Performance— Defense. 
An  attempted  redemption,  which  was  set  aside  as  void  in  an  action 
by  the  vendor,  constituted  no  defense  in  an  action  by  the  vendor 
tor  specific  performance. 

From  the  Tippecanoe  Superior  Court. 
W.  H.  Bryan  and  C.  C.  Shirley,  for  appellant. 
A.  W.  Caldwell,  J.  L.  Caldwell,  W.  DeW.  Wallace  and 
S.  P.  Baird,  for  appellee. 

Howard,  J. — On  May  2, 1887,  appellant  and  appellee 
entered  into  the  following  written  agreement: 

"Kokomo,  Ind.,  May  2,  1887. 
"If  I  receive  the  title  in  fee  simple  to  the  following 
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described  real  estate,  in  Howard  county,  Indiana,  to  wit: 
The  southeast  quarter  of  the  southwest  quarter  of  section 
36,  township  24  north,  range  3  east,  except  18  rods 
square  in  the  southeast  corner  of  said  tract  of  land,  I 
agree,  as  soon  after  the  29th  day  of  May,  1887,  as  can 
conveniently  be  done,  to  convey  said  real  estate  to  David 
C.  Spraker  by  a  good  and  sufficient  warranty  deed,  and 
to  furnish  him  an  abstract  of  title  to  said  lands  upon  the 
following  terms:  The  said  Spraker  shall  pay  me  for 
said  real  estate  at  the  rate  of  $50  per  acre,  after  deduct- 
ing the  said  2  acres  and  the  portion  of  the  same  which 
constitutes  the  right  of  way  of  the  railroad  that  now 
crosses  said  land  or  that  may  have  first  secured  the  said 
right  of  way;  $300  of  the  same  to  be  paid  this  day  and  a 
sufficient  amount  in  addition  to  be  paid,  on  the  delivery 
of  deed,  in  cash  to  make  one-third  of  the  purchase- money, 
and  the  remaining  two-thirds  of  purchase-money  to  be 
paid  by  the  purchaser  executing  his  two  promissory  notes 
in  equal  payments  or  amounts,  one  due  in  nine  and  one 
due  in  eighteen  months  from  day  of  delivery  of  deed,  each 
to  bear  interest  at  the  rate  of  6  per  cent,  per  annum  from 
date,  and  to  be  secured  by  mortgage  on  said  real  estate. 
Now,  the  source  through  which  I  expect  to  secure  title 
to  said  real  estate  is  a  sheriff's  certificate  that  I  hold 
upon  the  same,  upon  which  the  time  of  redemption  ex- 
pires on  the  29th  day  of  May,  1887,  and  in  case  there  is 
no  redemption  of  said  land ,  I  will  at  such  time  be  able  to 
make  such  deed;  but  in  case  there  is  a  redemption  of 
said  land  I  am  not  to  be  under  any  obligation  to  make  a 
deed  to  said  premises,  and  I  am  to  refund  to  the  pur- 
chaser  said  $300,  and  iu  order  to  prevent  a  redemption 
of  said  real  estate  so  far  as  I  can  I  will  take  an  assign- 
ment of  all  claims  now  held  by  J.  V.  Hoss,  J.  C.  Black- 
ledge,  and  Charles  E.  Hendrey;  it  is  to  be  understood 
Vol.  140—44 
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that  right  of  way  of  said  railroad  shall  not  be  to  exceed 
60  feet  in  width.  Francis  J.  Jenners. 

"I  accept  the  terms  of  the  above  contract  of  purchase 
this  2d  day  of  May,  1887.  D.  C.  Spraker." 

On  the  same  day,  in  pursuance  of  said  written  agree- 
ment, appellee  paid  a  judgment  in  favor  of  Blackledge 
and  Hendrey,  amounting  to  $128,  which  was  a  lien  on 
the  lands  in  dispute  junior  to  appellee's  mortgage.  And 
on  the  next  day,  May  3,  1887,  in  further  pursuance  of 
said  agreement,  appellee  caused  J.  V.  Hoss  to  assign  to 
appellant,  on  the  mortgage  records,  two  mortgages  which 
said  Hoss  held  on  the  lands  in  dispute,  and  paid  said 
Hoss  $500  therefor,  said  mortgages  being  junior  to  ap- 
pellee's mortgage. 

Prior  to  the  expiration  of  the  year  for  redemption, 
that  is,  on  or  before  May  29,  1887,  Howard  L.  Bull,  as 
a  member,  and  on  behalf  of  the  firm  of  J.  J.  Hoss  & 
Co.,  went  to  the  office  of  the  clerk  of  Howard  county  to 
redeem  the  real  estate  in  controversy.  He  made  an  affi- 
davit which  was  accepted  by  the  clerk,  and  paid  to  the 
clerk  the  amount  necessary  to  redeem  from  appellee's 
purchase,  and  took  from  the  clerk  a  certificate  of  redemp- 
tion. The  affidavit  and  certificate  of  redemption  were 
both  lost,  and  the  clerk  made  no  record  of  the  redemp- 
tion. 

On  June  3,  1887,  the  appellee  filed  his  complaint 
against  all  the  members  of  the  firm  of  J.  J.  Hoss  &  Co., 
alleging  that  the  attempted  redemption  was  illegal  and 
void  as  not  being  made  in  compliance  with  the  require- 
ments of  the  statute,  and  asking  that  it  be  set  aside,  and 
that  the  clerk  be  directed  to  return  to  the  said  J.  J.  Hoss 
&  Co.  the  amount  so  paid  by  them  in  such  attempted  re- 
demption. The  cause  was  submitted  by  agreement,  and 
a  decree  was  entered  in  accordance  with  the  prayer  of 
the  complaint.     It  further  appears  that  J.  J.  Hoss  A  Co., 
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received  from  appellee  the  amount  of  their  claim,  and 
to  secure  which  they  made  the  attempted  redemption. 

On  June  4,  1887,  the  redemption  having  been  set 
aside,  appellee  took  out  a  sheriff's  deed  for  the  land. 
After  his  sheriff's  deed  was  placed  on  record,  the  ap- 
pellee executed  and  tendered  to  appellant  a  warranty 
deed  for  the  land  in  question,  together  with  an  abstract 
of  title  to  the  same.  This  deed  the  appellant  refused  to 
accept,  and  brought  his  action  to  recover  the  $300  paid 
by  him  at  the  time  of  the  contract. 

To  this  complaint,  the  appellee  filed  a  counterclaim, 
setting  out  a  full  history  of  the  case,  and  asking  for 
specific  performance  of  the  contract  of  purchase. 

Other  pleadings  were  filed,  and  the  cause  was  sub- 
mitted to  the  court  for  trial.  There  was  a  finding  and 
decree  in  favor  of  the  appellee,  enforcing  the  contract  of 
sale  as  prayed  for  in  the  counterclaim. 

Many  questions  are  raised  in  the  briefs  of  counsel, 
but  we  think  the  only  issues  to  be  decided  are  as  to  the 
meaning  of  the  contract,  and  whether  there  was  such  a 
redemption  as  abrogated  the  agreement  to  purchase  on 
the  part  of  the  appellant. 

Appellant  contends  that  there  was  a  redemption  in 
fact  by  J.  J.  Hoss  &  Co.  from  the  purchase  by  appellee, 
and  that  notwithstanding  this  redemption  was  set  aside 
as  null  and  void  by  the  Howard  Circuit  Court,  yet  the 
redemption,  as  a  fact,  made  invalid  appellant's  contract 
of  purchase,  and  he  was  at  once  entitled  to  the  $30Q 
advanced  by  him. 

The  contract,  besides  setting  out  the  terms  of  sale, 
set  out  plainly  appellee's  source  of  title.  Appellant 
therefore  knew,  when  he  agreed  to  purchase  the  land, 
that  appellee  held  it  by  a  sheriff's  certificate,  and  that  it 
was  only  through  a  sheriff's  deed  that  appellee  would  be 
enabled  to  convey  to  appellant.     The  sheriff's  deed  could 
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not  be  procured  until  after  the  expiration  of  the  year  of 
redemption,  May  29,  1887.  But  it  was  possible  that 
there  might  be  redemption  by  some  lien-holder  before 
that  time,  in  which  case  he  would  be  unable  to  make  a 
deed  to  appellant. 

To  protect  appellee  against  such  a  contingency,  it  was 
provided  in  the  contract  that  "in  case  there  is  a  redemp- 
tion of  said  land,  I  am  not  to  be  under  any  obligation  to 
make  a  deed  to  said  premises,  and  I  am  to  refund  to  the 
purchaser  said  $300." 

We  do  not  think  this  provision  was  intended  to  pre- 
vent appellee  from  making  a  deed  to  appellant  in  case  he 
should  be  able  to  procure  a  sheriff's  deed  to  enable  him 
to  convey  title.  On  the  contrary,  it  wassimply  intended 
to  provide  for  an  emergency  in  case  he  found  himself 
unable  to  convey  because  unable  to  procure  a  sheriff's 
deed.  A  redemption  might  tie  his  hands,  but,  in  any 
case,  if  he  were  able  to  make  a  deed  to  appellant,  he  was 
bound  to  do  so.  His  undertaking  was:  "If  I  secure 
the  title  in  fee  simple  to  the  following  described  real  es- 
tate (describing  it),  I  agree,  as  soon  after  the  29th  day 
of  May,  1887,  as  can  be  conveniently  done,  to  convey 
said  real  estate  to  David  C.  Spraker  by  a  good  and  suf- 
ficient warranty  deed." 

The  suit  which  he  brought  to  set  aside  the  redemption 
by  J.  J.  Hoss  &  Co.  as  being  null  and  void  was,  as  it 
seems  to  us,  but  what  he  was  required  to  do  in  carrying 
out  the  spirit  of  his  contract.  If  the  court  had  found 
that  redemption  good,  undoubtedly  he  would  be  unable 
to  make  a  deed  to  appellant,  not  having  title  himself; 
but  the  court  having  decreed  the  redemption  void,  we 
think  that  not  only  was  he  at  liberty  to  make  a  deed  to 
appellant,  but  he  was  bound  to  do  so  by  the  terms  of  his 
contract  of  sale. 

The  question  was  before  the  trial  court  to  determine 
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whether  in  fact  there  had  been  a  redemption,  in  the 
manner  required  by  statute.  The  court  heard  the  evi- 
dence on  that  question;  and  we  think  there  was  evidence 
before  the  court  to  show  that  no  redemption  had  taken 
place.  Moreover  we  think  this  evidence  was  decisive  in 
its  character.  The  deputy  clerk  who  testified,  acknowl- 
edged that  this  form  of  redemption  seldom  occurred  in 
his  office,  and  we  think  it  clearly  appears  from  his  evi- 
dence that  the  requirements  of  the  statute  were  not  com- 
plied with  by  him,  nor  by  the  redemptioner. 

Neither  is  it  true  that  there  is  any  cloud  on  the  title 
held  by  appellee.  Margery  Millikan  purchased  the  land 
from  the  mortgagors  after  the  foreclosure  of  their  mort- 
gage by  appellee,  and  after  the  purchase  by  appellee  of 
that  land  at  sheriff's  sale.  She  could,  by  this  purchase, 
acquire  no  better  title  than  the  mortgagors  had  them- 
selves, that  is,  the  equity  of  redemption.  But  she  suf- 
fered the  year  from  the  day  of  sale  to  go  by  without  re- 
deeming, and  thus  her  equity  of  redemption  was  fore- 
closed. She  has  no  title,  but  is  subject  to  be  dispos- 
sessed by  the  owner  at  once.  The  deed  tendered  by  ap- 
pellee to  appellant  conveys  good  title  to  the  land. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  April  3,  1896. 


SUPREME  COURT  OF  INDIANA, 


Dtirbin  et  al.  v.  Redman  et  al. 


No.  16,806. 

Dubbin  bt  al.  v.  Redman  et  al. 

Will.— Executory  Trutt.— Devise  of  Use  ana  Benefit  for  Life,  and  then  to 
Heirs  of  Devisee.— Devisee  Dying  Childless.— Second  Husband  Inherit- 
ing as  Her  "Heir." — A  testator  bequeathed  a  certain  portion  of  hit 
real  and  personal  property,  "in  equal  proportions, "  to  bis  sons  and 
daughters,  providing  that  "the  amount  to  V.  shall  be  for  her  use  and 
benefit  during  her  lifetime,  then  to  her  heirs  and  their  assigns." 
Other  portions  of  the  will  created  an  executory  trust,  giving  the  ex- 
ecutors power  to  sell  such  real  estate,  and  to  purchase  other  lands 
with  which  to  fill  the  provisions  of  the  will.  The  executors  con- 
veyed land  to  V.,  under  the  executory  trust  and  pursuant  to  a  de- 
cree of  court,  "for  her  use  and  benefit  during  her  lifetime,  and  then 
to  her  heirs  and  their  assigns  in  manner  and  form  as  prescribed  by" 
the  will,  direct  reference  being  made,  in  the  deed  of  conveyance,  to 
the  will.  After  the  conveyance  V.'s  husband  died,  and  she  remar- 
ried. Her  second  husband  survived  her,  bat  she  left  surviving  her 
no  child,  nor  descendants  of  a  child,  nor  neither  father  nor  mother. 
Thereafter  her  second  husband  died,  leaving  several  children  as  his 
only  heirs  at  law. 

Held,  that  such  second  husband,  under  the  will,  was  the  only  "heir" 
of  V.,  and  that  his  children  inherited  the  estate  from  him  to  the  ex- 
clusion of  the  brothers  and  sisters  of  V. 

From  the  Floyd  Circuit  Court. 

/.  H.  Stotsenburg  and  E.  B.  Stotsenburg,  for  appel- 
lants. 

A.  Dowling,  for  appellees. 

Hackney,  J. — Isaac  Redman  died  testate,  in  Floyd 
county,  in  1856,  leaving  a  widow,  two  sons,  Robert  and 
William,  two  daughters,  Maria  Baird  and  Virginia  Sice- 
loff,  and  a  grandson,  Henry  C.  Redman,  for  each  of 
whom  provision  was  made  by  his  will,  which  will  is 
copied  in  full  in  the  case  of  Siceloffv.  Redman's  Admr., 
26  Ind.  251.  After  certain  specific  devises  and  bequests 
the  following  disposition  was  made: 

"I  devise  and  bequeath  the  entire  remaining  amount 
of  my  property,  in  equal  proportions,  to  my  son,  Robert 


NOVEMBER  TERM,  1894. 


Durbin  et  al.  v.  Redman  et  al. 


L.  Redman,  and  my  daughters,  Maria  Baird  and  Vir- 
ginia Siceloff.  •  •  "  The  amount  to  Virginia  shall 
be  for  her  use  and  benefit  during  her  lifetime,  then  to 
her  heirs  and  their  assigns.     •     *     •  " 

By  further  provisions  of  the  will,  ae  was  held  in  the 
case  cited,  an  executory  trust  in  the  executors  was  cre- 
ated with  power  to  sell  the  real  estate,  of  which  the  tes- 
tator died  seized,  and  to  purchase  other  lands  with  which 
to  fill  the  provisions  of  the  will.  The  real  estate,  involved 
in  this  suit,  was,  under  said  executory  trust,  and  pursu- 
ant to  said  decision,  conveyed  to  "Virginia  Siceloff  for 
her  use  and  benefit  during  her  lifetime,  and  then  to  her 
heirs  and  their  assigns  in  manner  and  form  as  pre- 
scribed by  item  4th  of  the  last  will  of  Isaac  Redman,  de- 
ceased.    *     *     * " 

Thereafter  the  husband  of  Virginia  Siceloff  died,  and 
in  the  year  1872  she  married  William  S.  Durbin.  In 
December,  1890,  she  died,  leaving  her  husband,  Durbin, 
surviving,  but  having  no  child  or  descendants  of  a  child, 
and  neither  father  nor  mother  surviving  her.  In  April, 
1891,  said  William  8.  Durbin  departed  this  life,  leaving 
the  appellants  as  his  children,  and  only  heirs  at  law. 
This  action  was  by  the  appellants  to  quiet  title  against 
the  appellees,  who  succeeded  in  the  claim  that  they  were 
the  owners  of  said  real  estate  as  the  descendants  of  said 
Isaac  Redman  and  of  the  brothers  and  the  sisters  of  said 
Virginia. 

It  is  conceded  that,  as  decided  in  Siceloff  v.  Redman's 
Admr.,  supra,  the  rule  in  Shelley's  Case  has  noapplica- 
tion  to  the  questions  here  presented,  and,  necessarily, 
that  said  Virginia,  held  but  a  life  estate  in  said  lands. 
It  is  necessary,  therefore,  to  treat  the  word  "heirs," 
employed  in  the  will,  and  the  deed,  as  one  of  purchase 
and  not  of  limitation. 

It  is  manifest  that  William  S.  Durbin  did  not  take 
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any  estate  in  these  lands  from  his  wife,  since  she  held 
but  a  life  estate,  and  left  no  interest  to  descend  from  her. 
It  is  equally  manifest  that  the  appellees  can  not  take, 
by  the  language  of  the  will,  from  the  testator,  since  the 
direction  of  the  remainder  is  to  the  heirs  not  of  the 
testator,  but  of  Virginia.  Who  then  stands  in  the  rela- 
tion of  the  heirs  to  Virginia?  Much  discussion  has  been 
devoted  to  the  construction  of  the  word  "heirs"  as  fre- 
quently employed  in  the  will,  the  parties  agreeing  that 
the  inteution  of  the  testator,  in  the  use  of  the  word, 
should  control.  The  appellees  have  contended  that  the 
word  was  intended  as  synonymous  with  "children,"  and 
as  in  the  common  law  sense,  while  the  appellants  have 
urged  that  it  was  intended  to  include  all  who  might 
stand  in  the  situation  to  take,  under  the  statute,  by  de- 
scent from  Virginia,  if  she  had  died  seized  in  fee.  It  is 
agreed  that  under  the  law,  at  the  time  of  the  execution 
of  the  will  and  at  the  death  of  Virginia,  her  husband 
would  have  been  her  only  heir.  In  ascertaining,  there- 
fore, who  Btood  in  the  relation  of  heir  to  Virginia,  we 
have  but  to  determine  whether  the  word  "heirs"  was 
employed  by  the  testator  as  the  equivalent  of  the  word 
"children." 

By  the  first  item  of  the  will  it  was  provided  that  the  tes- 
tator's wife  should  receive  what  "the  present  law  defines 
for  the  widow's  dower."  By  the  adoption  of  the  word 
"dower,"  appellee's  learned  counsel  insists,  the  testator 
must  be  held  to  have  understood  that  the  law,  as  it  ex- 
isted prior  to  1852,  was  still  in  force,  and,  with  such 
understanding,  that  he  employed  the  word  "heirs,"  in 
subsequent  items,  in  the  common  law  sense  and  as  im- 
plying those  born  in  lawful  matrimony,  and  succeeding 
"by  descent,  by  right  of  blood  and  by  act  of  God"  to 
the  estate  of  their  ancestor.  It  is  true  that  with  the  act 
of  1852  tenancies  in  dower  were  abolished,  but,  even  to 
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this  time,  lawyers  and  the  courts  have  spoken  of  the 
provision  for  the  widow,  which  is  in  lieu  of  that  abol- 
ished, as  a  "dower."  Webster's  International  Diction- 
ary defines  "dower  "  as  "  the  provision  for  a  widow  on 
her  husband's  death,"  and  such  is  the  plain  or  ordi- 
nary and  usual  sense  in  which  it  is  employed,  though 
the  tenancy  in  dower,  or  the  technical  use  of  the  word, 
as  employed  formerly  to  define  a  mere  life  estate,  has 
been  abolished.  The  direction  that  the  provision  in- 
tended for  the  wife  should  be  by  "the  present  law, "indi- 
cates a  knowledge  that  the  prior  law  had  been  superseded. 

Item  two  of  the  will  provided  an  estate  for  William 
"during  his  life,  and  for  his  wife,  should  she  outlive 
him,  so  long  as  she  remains  a  widow,  then  to  belong  to 
said  William's  heirs  and  their  assigns."  By  the  third 
item,  Henry  C,  the  grandson,  was  given  an  estate  for 
his  life,  and  "then  to  his  heirs  and  assigns . "  By  the  fourth 
item,  above  quoted  in  part,  Maria  was  given  an  estate 
for  life,  and  "then  to  her  heirs  and  assigns."  It  is 
claimed  that  in  each  of  the  instances  given,  the  word 
"heirs"  was  employed  as  indicating  "children,"  and, 
therefore,  disclosing  the  sense  in  which  it  was  used  in 
the  devise  to  Virginia.  In  no  instance  does  the  will  dis- 
close that  any  devisee  was  possessed  of  children,  and  it 
would  be  as  difficult  to  discover  the  intention  so  claimed, 
in  these  instances,  as  in  the  devise  to  Virginia. 

By  the  sixth  item,  it  was  directed  that  the  testator's 
real  estate  in  Louisville  should  not  be  disposed  of  with- 
out the  consent  of  the  executors,  but  that  the  rents 
should  "be  divided  between  my  heirs,  according  to 
justice,  taking  this  my  will  for  the  criterion  for  divi- 
sion." By  the  seventh  item  the  testator  said:  "My 
heirs"  shall  not  enforce  a  sale  or  division  of  the  real 
estate  for  ten  years. 

It  is  insisted  that  by  these  provisions  the  testator  in- 
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dicated  his  understanding  that  the  word  "heire"  meant 
"children."  Strictly  speaking  "heirs"  are  not  "de- 
visees," but  are  those  who  take  by  right  of  blood  and 
under  the  law,  and  not  by  will,  as  devisees.  However, 
we  think  it  entirely  certain  that  the  word  "heirs"  was 
intended  by  the  testator  as  having  reference  to  devisees 
under  his  will.  If  we  could  limit  its  application  to 
children  we  might  be  guided  to  the  conclusion  that  the 
word  "heirs,"  as  employed  throughout  the  will,  was  in- 
tended to  mean  "children,"  but,  unfortunately  for  that 
conclusion,  the  devisees  included  the  widow,  children,  a 
grand  child,  a  daughter-in-law,  and,  possibly,  sons-in- 
law.  It  will  be  rembered  also  that  in  the  case  of  Siceloff 
v.  Redman's  Admr.,  supra,  this  court,  in  construing  the 
will  now  before  us,  held  that  the  word  "heirs,"  em- 
ployed in  the  devise  now  under  consideration,  was  a 
word  of  limitation,  which,  ordinarily,  would  have  ad- 
mitted the  rule  in  Shelley's  Case,  but  the  application^ 
the  rule  was  denied  only  because  of  the  existence  of  an 
executory  trust.  The  conclusion  then  reached  that  the 
word  was  one  of  limitation  is  not  in  harmony  with  the 
idea  that  it  was  employed  to  point  a  devise  to  children. 
It  was,  and  could  have  been  only,  upon  the  idea  that 
the  devise  over,  of  the  remainder  in  fee,  was  to  heirs 
generally.  By  reason  of  the  peculiar  rule,  with  refer- 
ence to  executory  trusts,  applied  to  this  will,  we  are  now 
required  to  hold  a  devise  to  heirs  generally  as  in  the 
sense  of  a  purchase.  The  only  heir  of  Virginia  to  take 
as  a  purchaser  from  the  testator  was  her  widower. 

This  conclusion  leads  to  a  reversal  of  the  judgment  of 
the  circuit  court,  and  the  same  is  therefore  reversed, 
with  instructions  to  sustain  the  motion  for  a  new  trial 
and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  Apr.  10, 1896. 


NOVEMBER  TERM,  1894. 
The  State,  ex  rel.  Chisholm,  e.  Gold,  Trustee. 


Willis  et  al  v.  Citizens'  Building,  Loan  AND  Sav- 
ings Association. 

From  the  Huntington  Circuit  Court. 

J.  M.  Hatfield,  M.  L.  Spencer  and  W.  A.  Branyan,  lor  appellants. 

J.  li.  Kenner  and  U.  8.  Leah,  for  appellee. 

Jordan,  J. — This  case  is  one  of  a  series  appealed  to  this  court.  It 
involves  the  same  questions  tor  consideration  as  were  decided  by  this 
court  in  the  appeal  of  Wohiford  v.  Citizens'  Building,  Loan  and  Saving* 
Asm.  ,140  Ind.  662,  and  upon  the  authority  of  that  case  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed.  - 

Filed  Apt.  80, 1896. 


No.  17,310. 

Thb  State,  ex  rel.  Chisholm,  v.  Gold,  Trostee. 

From  the  Marion  Circuit  Court. 

J.  B.  Julian  and  J.  F.  Julian,  for  appellant. 

A.  C.  Ayrea  and  A.  §.  Jonea,  for  appellee. 

Jordan,  J. — The  relator,  Robert  8.  Chisholm,  instituted  this  action 
in  the  name  of  the  State,  on  his  relation,  to  obtain  a  writ  of  mandate 
against  the  appellee,  trustee  of  Center  township,  Marion  county,  In- 
diana, to  require  him  to  certify  to  the  board  of  commissioners  of  said 
county  that  a  certain  bill  was  correct,  wherein  charges  were  specified 
in  favor  of  the  relator  for  boarding,  caring  for  and  nursing  a  pauper  of 
that  county. 

Upon  a  trial  in  the  court  below,  there  was  a  finding  in  favor  of  ap- 
pellee, denying  the  writ,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  against  the  relator  for  costs. 

The  only  alleged  error  that  can  be  considered  is  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

The  question  properly  presented  and  argued  by  counsel  for  appel- 
lant, in  their  brief,  is  the  sufficiency  of  the  evidence,  or,  in  other 
words,  their  contention  is  that  the  court  erred  in  holding  that  the  evi- 
dence was  not  sufficient  to  justify  a  finding  in  favor  of  appellant. 

We  have  carefully  read  and  examined  the  evidence  in  the  record, 
and  are  satisfied  that  the  judgment  is  clearly  right,  and  is  the  only 
correct  result,  under  the  law  and  the  facts,  that  could  have  been 
reached  by  the  trial  court.  The  evidence  shows  that  Mrs.  Clarke,  the 
pauper  in  question,  was  an  inmate  of  the  Marion  county  Poor  Asylum; 
that  she  was  an  invalid  suffering  from  the  effects  of  a  chronic-disease ; 
that  the  relator  took  her  to  his  own  home,  boarded  and  nursed  her, 
but  that  these  services  were  rendered  by  the  appellant  without  any 
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Wagner  et  at. «.  Citizens'  Building,  Loan  and  Savings  Association. 

contract  or  authority  that  would  entitle  him  to  compensation  from  the 
county  (or  the  same. 

There  is  evidence  tending  to  show  that  this  pauper  was  well  cared 
for  and  comfortably  situated  at  the  asylum,  and  that  there  was  no 
necessity  existing  for  her  removal  therefrom  by  the  relator,  and  that 
he  agreed,  when  he  took  her  away,  that  he  would  make  no  charge 
against  the  county  for  his  services  in  controversy. 

The  case  of  Board,  etc.,  v.  Xealou,  90  Ind.  158,  and  othera  cited  by 
the  learned  counsel  for  the  appellant,  relative  to  the  power  of  the 
township  trustee  to  employ  a  physician  for  a  poor  person,  in  certain 
contingencies,  are  not  in  point,  in  view  of  the  facts  herein,  and  lend 
no  support  to  their  contention.  It  may  be  conceded,  perhaps,  as  con- 
tended, that  the  relator  performed  a  noble  and  charitable  act  in  be- 
half of  this  unfortunate  woman,  but  it  was  one  for  which  the  law,  un- 
der the  evidence,  does  not  award  him  compensation  from  the  public 
treasury. 

The  judgment  is  affirmed,  at  the  cost  of  the  relator. 
Filed  March  19, 1896. 


Davis  et  al.  v.  Bayless  et  ax. 

From  the  White  Circuit  Court. 

B.  S.  Elliott  and  W.  F.  Elliott,  tor  appellants. 

G.  B.  Eldridge,  J.  A.  Sims  and  S.  0.  Baylett,  for  appellees. 

Coffkv,  J.— The  questions  involved  in  this  case  are  identical  with 
the  questions  involved  in  the  case  of  McKinney  v.  Frankfort,  etc.,  B.  W. 
Co.,  140  Ind.  95,  and  upon  the  authority  of  that  case  the  judgment  of 
the  White  Circuit  Court  is  reversed. 

Filed  Oct.  11, 1894 ;  petition  for  rehearing  overruled  Jan.  11, 1895. 


Wagner  et  al.  v.  Citizens'  Building,  Loan  and  Sav- 
ings Association. 

From  the  Huntington  Circuit  Court. 

J.  M.  ffatleld,  M.  L.  Spencer  and  W.  A.  Branyan,  for  appellants. 

J.  B.  Senner  and  U.  S.  Lesh,  for  appellee. 

Jordan,  J. — The  questions  involved  and  presented  by  appellant  in 

this  case  are  identical  with  those  decided  by  this  court  in  Wohlford  v. 
Citizens'  Building,  Loan  and  Savings'  Asio.,  140  Ind.  662. 

For  the  reasons  given  in  that  case,  and  upon  the  authority  thereof 
the  judgment  herein  is  affirmed  at  appellants'  cost. 

Filed  April  26, 1895. 
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ABATEMENT  OF  ACTION. 
See  Plea  in  Abatement. 

1.  Form  Of  FUa—  Effect.— A  plea  in  abatement,  is  merely  a  denial 

of  the  right  of  the  plaintiff  to  bring  and  maintain  the  present  suit. 
and  necessarily  amounts  to  a  tacit  admission  of  the  cause  of 
action.  *  Needham  v.  Wright,  190 

2.  Certainty  of  Plea.— Anticipating  Reply  to  Plea.— A  plea  in  abate- 
ment must  be  certain  in  intent  in  every  particular,  and  it  requires 
the  utmost  fullness  and  particularity  of  statement,  as  well  as  the 
highest  attainable  accuracy  and  precision,  leaving  nothing  to  be 
supplied  by  intendment  or  construction.  The  pleader  must  not 
only  answer  fully  what  is  necessary  to  be  answered,  but  must  also 
anticipate  and  exclude  all  such  supposable  matter  as  would,  if 
alleged  on  the  opposite  side,  defeat  his  plea.  lb. 

3.  Another  Suit  Fending  on  Same  Cause  of  Action.— -To  constitute  a   . 
good  plea  in  abatement  on  the  ground  that  another  cause  is  pend- 
ing, it  must  be  made  to  appear  that  the  suit  pending  is  for  the 
same  identical  cause  of  action  as  that  in  which  the  plea  is  inter- 
posed, and  that  it  is  between  the  same  parties  or  their  privies. 

ACCEPTANCE. 

See  Parent  and  Child,  7. 

ACCOUNTING. 

Bee  Trust,  2. 

ACTION. 

Bee  Action  in  Bbm;  Receiver,  4. 

1.  For  Personal  Injury. — When  Does  Nat  Survive. — Under  section  283, 
R.  S.  1894  (R.  S.  1881,  section  282),  a  cause  of  action,  whether  in 
tort  or  upon  contract,  to  recover  damages  caused  by  a  personal 
injury,  such  as  loss  of  time,  inability  to  attend  to  business,  expense 
incurred  for  the  services  of  a  physician,  and  the  like,  lies  with 
the  person  of  either  party.  Feary  v.  Hamilton,  Exn.,  45 

2.  When  Action  Survives. — It  is  only  where  the  injury  complained  of 
affects  primarily  and  principally  property  and  property  rights, 
and  the  injury  to  the  person  is  merely  incidental,  that  the  cause 
of  action  survives.  lb. 

8.  Where  Brought.— Information. — Real  Property. — A  proceeding  on 
an  information  in  the  nature  of  a  quo  warranto,  filed  by  the  prose- 
cuting attorney,  is  not  affected  by  section  308,  R.  S.  1894,  relating 
to  actions  affecting  real  property.  Smith  v.  Slate,  ex  rel.,  343 

ACTION  IN  REM. 
See  Real  Estate,  5. 
ADVERSE  POSSESSION. 
See  Real  Estate,  9,  10. 
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AFFIDAVIT. 

See  Contempt,  4. 

AFFIDAVIT  AND  INFORMATION. 

See  Criminal  Law,  18. 

AIDING  PRISONER  TO  E8CAPK 

See  Criminal  Law,  13. 

ALIMONY. 

See  Divorce,  6,  6. 

ALTERATION  OF  INSTRUMENT. 

See  Estoppel,  1. 

AMENDMENT  OF  PLEADING. 

See  Pleading,  1. 

AMENDMENT  OF  8TATUTE. 

See  Fees  and  Salaries,  3. 

ANSWER. 

See  Depense;  Demurrer,  2. 

APPEAL. 

See  Circuit  Court  ;  Judgment,  3 ;  Jurisdiction,  1 ;  Practice,  12, 18; 

Receiver,  3;  Supreme  Court  Practice,  6,  7;  Taxes,  6. 

1.  In  Name  of  Deceased  Person,— No  Substitution  of  Parties. — Juris- 
diction.— Where  an  appeal  is  taken  in  the  name  of  a  deceased 
person,  who  died  after  judgment  and  before  appeal,  there  is  no 
valid  appeal,  and  there  can  be  no  substitution  of  parties,  either 
with  or  without  the  consent  of  the  appellees,  the  appellate  tribu- 
nal having  no  jurisdiction.  Moore  v.  Slack,  SS 

2.  From  Judgment  in  Contempt  Proceedings. — Attachment. — An  appeal 
lies  from  an  order  in  contempt  proceedings,  directing  that  the 
parties  refusing  to  obey  the  order  of  the  court  be  confined  in 
jail  nntil  they  should  execute  each  order. 

McKinney  v.  Frankfort,  etc.,  S.  R.  Co.,  95 

3.  Final  Judgment  Defined. — Refusal  to  Make  Petitioner  a  Party  to  a 
Suit. — A  final  judgment  or  order  from  which  an  appeal  can  be 
taken,  within  the  meaning  of  the  civil  code,  is  such  a  judgment 
or  order  as  makes  a  final  disposition  of  tbe  case.  A  refusal  to  al- 
low a  person  petitioning  to  be  made  a  party  to  a  pending  suit  is 
a  final  judgment  from  which  an  appeal!  ies. 

Voorheet  v.  Indianapolis,  etc.,  Mfg.  Co.,  tto 

4.  Marion  Superior  Court. — Questions  for  General  Term. — New  Issues. 
— The  general  term  of  the  Marion  Superior  Court  can  pass  upon 
only  those  matters  which  were  determined  at  the  special  term, 
and  no  new  issue  of  either  law  or  fact  can  be  presented  at  the 
general  term  that  was  not  passed  upon  at  the  special  term.        lb. 

5.  Jurisdiction. — Action  for  Relief  from  Judgment. — A  proceeding  to 
be  relieved  from  a  judgment  fails  within  the  jurisdiction  to  which 
the  original  action  belongs,  and  the  appeal  from  such  proceed- 
ing follows  the  jurisdiction  of  such  original  action. 

Dallin  v.  Me  Ivor,  SSS 

6.  Necessary  Parties  Appellant. — Dismissal  of  Appeal. — All  parties 
entitled  to  appeal  must  be  joined  as  co-appellants  in  the  same 
appeal,  and  served  with  notice,  otherwise  the  appeal  will  be  sub- 
ject to  dismissal.  It  is  not  sufficient  to  make  such  parties  co-de- 
fendants. Wood  v.  Clites,  4~* 


APPEARANCE. 
See  Practice,  3. 


See  Execution,  2. 
ARREST  OP  JUDGMENT. 
See  Changs  op  Venue,  1;  Criminal  Law,  13,  14;  Divorce,  7;  Judg- 
ment, II,  12. 

ASSAULT  AND  BATTERY  WITH  INTENT  TO  KILL. 

See  Criminal  Law,  10. 

ASSESSMENT  DEFINED. 

See  Municipal  Corporation,  16. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Partnership,  3;  Sale,  Judicial. 

1.  Receiver's  Bight  to  Possession. — A  receiver  appointed  for  a  part- 
nership before  such  partnership  makes  an  assignment,  has  the 
right  of  possession  of  the  firm  assets  as  against  the  assignee. 

Needkam  v.  Wright,  190 

2.  Sale  of  Beat  Estate.— Title,  When  Pause*.— Title  to  real  estate  sold 
by  an  assignee  under  oar  voluntary  assignment  law  does  not 
pass  until  the  sale  is  approved  and  confirmed  by  the  court. 

Chase  v.  Van  Meter,  Set 
ASSIGNMENT  OF  ERRORS. 
See  Criminal  Law,  6;  New  Trial,  8. 

1.  Joint  Assignment.— Error  as  to  One  Party. — A  joint  assignment  of 
error  by  all  the  parties  appellant  presents  no  question  as  to  any 
ruling  against  one  of  such  parties. 

Medical  College  of  Indiana  V.  Commingore,  S96 

2.  Joint  Assignment. — Instruction!. — An  assignment  of  error  alleging 
that  the  court  erred  in  giving  to  the  jury  certain  instructions, 
assigning  them  jointly,  to  be  available,  must  show  that  all  of  such 
instructions  are  erroneous.  Cargar  v.  Fee,  S?e 

!  S.  Instructions.— -Joint  Assignment. — An  assignment  of  error  that  "the 
court  erred  in  giving"  several  numbered  instructions,  and  an  as- 
signment of  error  that  "the  court  erred  in  refusing"  to  give  sev- 
eral numbered  instructions  are  not  available  unless  all  the  in- 
cluded instructions  given  are  erroneous  and  all  the  refused  in- 
structions correct. 

Indiana,  etc.,  R.  W.  Co.  V.  Snyder,  Admr.,  647 
4.   Not  Available  to  all  itfio  Join  in  It.— An  assignment  of  error,  to 
avail  anything,  must  present  an  error  which  is  available  to  all  who 
join  in  it.  Goo*  v.  Wallace,  Sfl 

ATTACHMENT. 
See  Appeal,  2. 
ATTORNEY. 
See  Practice,  3;  Witness,  2. 
BAIL. 
See  Replevin  Bail. 
BANKS  AND  BANKING. 
See  Criminal  Law,  15, 16;  Judicial  Noticr,  2. 


BILL  OF  EXCEPTIONS. 

See  Contempt,  3;  Practice,  1,  3,  5;  Rbcobd,  1,  2;  Scprbkb  Court 
Phacticb,  18. 

1.  Unsigned. —  A  bill  of  exceptions  not  signed  by  the  judge  ol  the 
lower  court  is  do  part  of  the  record.  Ross  v.  Banta,  110 

2.  Whr.n  Necessary. — It  is  only  where  all  the  essential  facts  neces- 
sary to  show  the  ground  upon  which  a  ruling  of  the  trial  court 
was  made  to  appear  upon  the  face  of  the  legal  record,  that  do  bill 
of  exceptions  is  required  to  present  such  ruling  for  review  on  ap- 
peal. Arnold  v.  Arnold,  19B 

3.  Time  of  Filing.—  When  Presents  no  Question.— Record. — Wheretime 
is  given  in  which  to  file  a  bill  of  exceptions,  and  it  is  not  filed 
within  such  time,  it  does  not  become  a  part  of  the  record,  and  pre- 
sents no  question  on  appeal.  Smith  v.  Stale,  ex  rcl.,  J43 

4.  No  Time  Allowed  for  Filing. — Presentation  to  Judge  and  Signed 
After  Term. — Not  in  Record. — A  bill  of  exceptions  signed  by  the 
trial  judge  after  the  expiration  of  the  term  of  court  at  which  judg- 
ment was  rendered,  where  no  time  was  given  in  which  to  file 
each  bill,  can  not  be  made  a  part  of  the  record. 

Campion  v.  State,  US 

6.   Formal  Commencement. — A  bill  of  exceptions  moat  have  a  formal 

commencement  as  well  as  a  conclusion.  Jenkins  v.  Wilson,  544 

6.  Transcripts  Should  Shout  Filing  of  Bill. — If  the  transcript  does  not 
show  that  the  hill  of  exceptions  was  filed  in  the  clerk's  office,  it 
is  not  a  part  of  the  record.  lb. 

7.  Time  of  Filing. —  When  not  in  Record.— A  bill  of  exceptions  filed 
after  the  time  allowed  by  the  court,  where  the  record  does  not 
show  that  the  presentation  to  the  judge  was  within  the  time  al- 
lowed, is  not  in  the  record.  Cornell  v.  Hallell,  634 

8.  Date  of  Presentation.— Where  Made..— The  statute  requires  that  the 
date  of  presentation  shall  be  stated  in  the  bill  of  exceptions,  not 
in  the  margin  or  on  the  back  of  the  bill.  lb. 

BRIEF. 

See  StrPMJfB.  Court  Psacticb,  2,  3,  4,  11,  13. 

BUILDING  ASSOCIATIONS. 

1.  Assessing  Members  to  Pay  Debts  of  Association.—  Winding  Up.— 
Liability  of  Borrower  on  Note  and  Mortgage. — Under  the  statutes 
of  this  State  tbe  board  of  directors  of  a  building  association  may 
assess  on  the  entire  amount  of  the  unpaid  stock,  of  both  its  bor- 
rowing and  nonborrowing  members,  when  winding  up  the  asso- 
ciation, a  sum  sufficient  to  pay  the  indebtedness  of  tbe  association, 
including  an  amount  sufficient  to  equalize  the  borrowing  mem- 
bers who  have  paid  out  in  due  course  of  time,  and  also  on  tbe 
nonborrowing  members;  and  such  assessment  against  a  borrow- 
ing member  may  be  recovered  on  a  note  and  mortgage  given  to 
secure  it,  given  for  a  loan  wherein  is  a  promise  to  pay  all  assess- 
ments  of  the  borrower's  stock. 

Wohlford  v.  Citizens',  etc.,  Assn.,  66* 

2.  By-Laws  Form  Part  of  Contract  for  Member's  Loan,— The  rules, 
by-laws,  and  regulations  of  a  building  association  enter  into  and 
form  part  of  a  borrowing  member's  contract  with  the  association 
for  a  loan.  lb. 

3.  Liability  of  Member  for  Losses  and  Debts.— Evasion  of  Liability— 
Every  member  of  a  building  association,  borrower  and  nonbor- 
rower,  share  in  the  common  gains  and  profits  of  the  enterprise  in 


INDEX.  705 

the  direct  ratio  of  his  interest  therein,  and  is  liable  to  contribute 
in  the  same  ratio  to  the  payment,  of  the  losses  and  debts  incident 
to  the  operation  of  the  business  of  such  association ;  and  the  obli- 
gations can  not  be  evaded  during  his  membership,  when  such  ar- 
rears stand  against  him,  by  a  transfer  of  his  stock  or  a  with- 
drawal from  the  corporation.  lb. 
BUBDEN  OP  PBOOF. 
See  Fraudulent  Conveyance,  8;  Municipal  Corporation,  22;  Su- 
preme Count  Practice,  10;  Title,  1. 
BUBGLABY. 
See  Criminal  Law,  7. 
BY-LAWS. 
See  Building  Associations,  2. 
CANCELLATION  OP  INSTBUMENT. 
See  Quieting  Title,  2. 
CASE. 
See  Railroad,  4. 
CASES. 
Stair  «.  Richardson,  108  Ind.  429,  disapproved  (See  Needham  v. 
Wright,  p.  190) .    Walker  e.  Heller,  90  Ind.  198,  overruled  in  part 
(See  Bobs  t>.  Banta,  p.  120). 

CEMETERY. 

See  Trust,  2. 

CERTAINTY. 

See  Abatement,  2. 

CHANGE  OP  VENUE. 

See  Jurisdiction,  5. 

1.  Liability  of  County  for  Costs  In  a  Criminal  Case. — Judgment  Ar- 
retted,  New' Indictment  Found. — Costs  of  Second  Trial. — The  county 
from  which  a  change  of  venue  is  taken  in  a  criminal  case  is  lia- 
ble for  all  the  costs  made  in  the  county  to  which  the  cause  for 
trial  was  sent,  and  is  also  liable  for  all  the  costs  occasioned  by 
the  reason  of  the  judgment  of  conviction  having  been  arrested,  a 
new  indictment  found  and  a  second  trial  had,  upon  the  election 
of  the  accused,  in  the  county  to  which  the  case  was  sent. 

Trant,  And.,  v.  Stale,  ex  rel.,  414 

2.  Allowance  of  Court  not  Binding  on  County. — Presumptions  as  to 
Allowance  Made  by  Civil  Court.— The  allowance  of  the  trial  court 
does  not  conclusively  determine  the  amount  the  county  shall  pay 
nor the  persons  to  whom  it  is  liable,  and  in  an  action  to  compel 
the  payment  of  the  amount  allowed,  the  county  may  controvert 
both  the  amount  allowed  and  the  plaintiff's  right  to  recover;  but 
the  amounts  allowed  will  be  presumed  to  be  correct  both  as  to  the 
amounts  and  the  persons  to  whom  they  were  allowed.  lb. 

S.  Filing  Claim  Before  Board  of  County  Commissioners. — The  county 
claiming  a  reimbursement  for  money  expended  in  a  cause  where 
a  change  of  venue  has  been  taken  to  it,  must  file  its  claim  with 
the  auditor  of  the  county  from  which  the  change  was  taken,  to 
be  by  him  laid  before  his  board  of  county  commissioners.        lb. 

4.    Change   of  Venue,  Costs. — Mandate  to  Compel  Payment. — Until   a 
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claim  for  reimbursement  of  costs  has  been  presented  to  the  board 
of  county  commissioners,  from  which  county  tbe  change  was 
taken,  and  allowed,  the  auditor  of  the  county  can  not  be  com- 
pelled by  mandate  to  issue  a  warrant  lor  the  amount  of  such 
claims.  lb. 

CHARACTER  EVIDENCE. 
See  Evidence,  4,  5,  6. 
CHATTEL  MORTGAGE. 
See  Fraudulent  Conveyance,  7. 
CHILDLESS  SECOND  WIFE. 
See  Real  Estate,  1,  2. 
CIRCUIT  COURT. 
See  Jurisdiction,  5. 
Province  of  in  Appeal  From  Board  of  Commissioners. — Discretion. — In 
an  appeal  from  a  board  of  county  commissioners,  the  circuit  court 
does  not  sit  as  a  court  of  errors,  but  it  must  try  tbe  cose  for  itself 
and  render  final  judgment,  after  which  it  may  remand  the  case  to 
the  board  ot  commissioners  with  directions  to  enforce  its  judg- 
ment, or  it  may  retain  jurisdiction  of  tbe  cause  and  hear  and 
determine  the  whole  case  and  execute  its  orders  made  therein. 
Bonfoy  V.  Gear,  t9t 
CLERK'S  CERTIFICATE. 

See  Record,  1. 
COLLATERAL  ATTACK. 
See  Judhmknt,  2;  Municipal  Corporation,  7;  Taxes,  2,  8,  4. 
CONDITION  PRECEDENT. 
See  Supreme  Court  Practice,  26. 
CONDITION  SUBSEQUENT. 
See  Will,  4. 
CONDONATION. 
See  Divorce,  4. 
CONFESSION  OF  ERRORS. 
See  Supreme  Court  Practice,  26. 
CONFLICT  OF  LAWS. 
See  Parent  and  Child,  1. 
CONSIDERATION. 
See  Fraudulbrt  Conveyance,  4,  7;    Judgment,   12;    Plrading,  6; 
Promissory  Note,  1,  2,  3. 
CONSPIRACY  TO  DEFRAUD. 
See  Real  Estate,  19. 
CONSTITUTIONAL  LAW. 
See  Criximal  Law,  16;    Fees  and  Salaries,  2;    Jurisdiction,  2: 
Municipal  Corporation,  9. 
1.   Fees  and  Salaries.— Case  Adhered  to.— The  fee  and  salary  act  of 
1891  is  not  unconstitutional  as  being  special  and  local,  in  that  it 
does  not  include  in  its  provisions  persons  who  were  elected  to  of- 
fice prior  to  the  time  it  took  effect.   Henderson,  And.,  v.  Stair,  i 
...,     ,„- T_.,    t,„    _JL._ ..,,...  . ',,v.krost,etc.,iI 


ret.,  137  Ind.  652,  adhered  to.  StaU,  « 
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2.  Cafe  Adhered  to. — When  Constitutional  Question  mill  not  be  Decided. 
Whnt  Part  of  Act  may  be  Sustained. — The  same  case  is  adhered  to  in 
its  decision  that  a  constitutional  question  will  not  be  entertained 
unless  it  is  directly  in  issue,  and  is  essential  to  the  decision  of 
the  case;  and,  further,  that  the  whole  act  should  not  go  down 
because  of  the  invalidity  of  some  part  of  the  act,  which,  if  elim- 
inated, would  not  affect  the  operation  of  that  remaining.  lb. 

3.  Statute  Impairing  Obligation  of  Contract. — Attempt  to  Release  County 
Treasurer  and  His  Bondsmen  from  Liability  for  Money  Lost. — An 
act  by  the  Legislature  to  release  a  county  treasurer  and  the  sure- 
ties on  his  official  bond  from  all  liability  on  account  of  money 
in  his  hands  as  county  treasurer,  and  which  he  had  lost  by  depos- 
iting the  same  in  a  Dank,  and  by  the  subsequent  failure  of  the 
bank,  is  void  as  impairing  the  obligation  of  a  contract. 

Johnson  v.  Board,  etc.,  16S 

4.  Validity  of  Act.— Resort  Can  Not  Be  Had  to  Engrossed  Bill.— En- 
rolled Bill  Conclusive.— la  passing  upon  the  validity  of  an  act  of 
the  Legislature,  the  enrolled  bill,  authenticated  as  required  by  the 
constitution,  is  conclusive  as  to  the  proper  enactment,  and  resort 
can  not  be  had  to  the  engrossed  bill.         State,  ex  rel.,  v.  Boice,  506 

5.  Act  Void  in  Part. —  When  Entire  Act  Fails. —  County  Treasurer. — 
Payment  of  Fees  into  "Treasurer's  Fund." — That  part  of  the  fee 
and  salary  act  of  March  9,  1891,  which  relates  to  county  treasur- 
ers being  unconstitutional  in  its  principal  feature,  the  system  as  to 
such  officers  fails  in  its  entirety,  including  the  requirement  to 
pay  the  fees  collected  into  the  "treasurer's  fund."  lb. 

6.  Treasurer's  Compensation. — Estoppel. — It  seems  that  a  county 
treasurer  who  elects  to  keep  the  fees  heretofore  collected  under 
the  act  of  1891,  as  compensation  for  his  services,  is  estopped  to 
afterwards  claim  the  payment  of  a  salary.  76, 

CONSTRUCTION. 

See  Real  Estate,  22;  Statute,  1,  2. 

Ambiguous  Instrument. — Acts  of  Parties. — In  construing  an  ambiguous 

instrument,  the  construction  placed  upon  it  by  the  acts  of  the 

parties  will  be  considered.  Wilson  v.  Carrico,  5SS 

CONTEMPT. 

See  Appeal,  2. 

1.  Direct  and  Indirect.— A  direct  contempt  is  committed  in  the  pres- 
ence of  the  court  while  in  session ;  an  indirect  contempt  is  where 
the  alleged  contempt  is  not  committed  in  the  presence  of  the 
court.  Stewart  v.  State,  7 

2.  Indirect.— Verified  Charge. — Rule  to  Plead. — Before  any  steps  can 
be  taken  against  a  person  for  an  indirect  contempt,  a  verified 
charge,  in  the  nature  of  a  complaint  or  information,  in  which  the 
facts  must  be  alleged  constituting  the  contempt,  must  be  filed 
against  the  person  supposed  to  have  been  guilty  of  the  contempt; 
to  which  charge  he  is  required  to  plead.  lb. 

8.  Verified  Charge  and  Answer  Part  of  Record.— Bill  of  Exceptions. 
— The  verified  charge  and  the  answer  thereto  are  a  part  of  the 
record  without  being  incorporated  in  a  bill  of  exceptions.  Semble, 
the  same  is  true  of  the  motion  for  a  new  trial.  lb 

4.  Testing  Sufficiency  of  Affidavit. — A  motion  to  discharge  the  rule 
against  the  defendant  to  show  cause,  on  the  ground  that  the  affi- 
davit (or  complaint)  is  not  sufficient,  is  sufficient  to  test  such 
affidavit  (or  complaint)  charging  the  contempt.  lb. 

5.  Indirect    Contempt.— Sufficiency  of  Charge.— In   an   indirect  con- 


entitled  to  have  served  upon  him  a  rule  of  the  court  clearly  and 
distinctly  Betting  forth  the  facts  which  are  alleged  to  constitute 
the  contempt,  and  specifying  the  time  and  place  of  such  facts 
with  such  reasonable  certainty  as  to  inform  the  defendant  of  the 
nature  and  circumstances  of  the  charge  against  him.  lb. 

6.  Indirect — Denying  Charge. — Discharge  of  Defendant. — Chancery 
Bute. — In  this  State,  in  constructive  or  indirect  contempts,  if  the 
defendant,  by  his  motion  or  verified  answer,  fully  denies  the 
whole  charge  on  which  the  rule  for  an  attachment  was  granted,  he 
must  be  discharged,  and  no  further  evidence  can  be  heard.  In 
chancery  other  evidence  is  heard,  the  defendant  is  examined 
on  interrogatories,  and  then  the  court  decides  on  the  truthful 
ness  of  the  charge.  lb. 

7.  Direct. —  What  Constitutes. — Disorderly  conduct,  insulting  de- 
meanor towards  the  court,  and  disobedience  of  its  orders  or  di- 
rections in  the  presence  of  the  court,  constitute  a  direct  contempt. 

Dodge  v.  State,  *?i 

8.  Direct.— What  Constitutes. — Case  Stated.— Where  the  court  bad 
ruled  that  an  interrogatory  put  to  a  juror  on  his  rroir  dire  was  not 
pertinent,  and  directed,  or  requested,  that  the  same  be  not  again 
propounded,  but  the  attorney  wholly  disregarded  this  injunction, 
and  seemingly,  in  defiance  of  the  court's  ruling,  proceeded  to 
again  pat  the  same  question  to  the  juror,  and  to  a  remonstrance 
of  the  court  replied:  "If  that  language  [referring  to  the  language 
of  the  court]  was  used  towards  me  on  the  street,  I  would  know 
how  to  answer  it,  but  here  in  court  I  can  not,"  such  conduct 
and  language  constituted  a  direct  contempt  of  court.  lb. 

9.  Intention  of  Offending  Party. — In  determining  whether  or  not  ■ 
contempt  has  been  committed,  it  does  not  depend  upon  the  in- 
tention of  the  offending  party,  but  upon  the  act  he  has  done.    lb. 

10.  Disclaimer  of  Intentional  Disrespect. — When  not  an  Excuse. — A  dis- 
claimer of  intentional  disrespect  or  design  to  embarrass  the  ad- 
ministration of  justice  is  no  excuse  for  the  person  charged  with 
the  offense,  when  the  contrary  appears  from  a  fair  interpretation 
of  the  language  used.  lb. 

11.  Answer  of  Provoke  no  Defense. — Ananswer  by  the  offending  party 
that  his  conduct  was  provoked  by  the  language  of  the  court,  can 
not  constitute  a  legal  defense.  lb. 

CONTRACT. 
See  Constitutional  Law,  8 ;  Evidence,  9  (varying  by  parol) ;  Family 
Settluibnt;  Municipal  Cokpo  ration,  1,  2;  Real  Estate,  22,  23. 
CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  5. 
CONVEYANCE. 
Bee  Fraudulent  Conveyance  ;  Husband  and  Wife,  1;  Parent  and 
Child,  8;  Qui  Err  kg  Title,  3;  Real  Estate,  1,  21 ;  Trust,  1. 
CORPORATION. 
See  Pleading,  5 ;  Receiver,  1,  4. 
1.   Beeetver,  When  May  Be  Appointed.— Application  for  Must  Be  Mads 
Within  Three  Years  After  Expiration  of  Charter.— 11  an  application 
for  a  receiver  be  made  within  the  three  years  next  following  the 
expiration  of  the  charter  of  a  corporation,  the  appointment  of  a 
receiver  would  be  valid,  even  if  made  after  the  expiration  of  the 
three  years.  Hatfield  v.  Cv.-mm.ings,  Ree^  5fl 


2.  Directors,  Power*  of .— Assessments.— Where  a  statute  provides  that 
the  business  of  a  corporation  shall  be  managed  by  its  directors, 
such  directors  have  full  authority  to  act  for  the  corporation  in  all 
ordinary  matters  within  the  scope  of  its  powers.  They  may  make 
all  proper  assessments.  Wohljord  v.  Citizen*',  rtc,  Assn.,  set 

COSTS. 

See  Exemption  from  Exbcctiom,  2 ;  Changs:  of  Venue,  1,  4. 

COUNSEL. 

See  Governor. 

COUNTY  COMMISSIONERS. 

See  Changs  of  Venue,  3;  Circuit  Court. 

1.  Authority  of  to  Insure  County  Property. — If  in  the  judgment  and 
discretion  of  the  county  commissioners,  it  is  necessary  to  insure 

■  county  property,  in  order  to  properly  care  for  and  preserve  such 
property,  then  the  statute  confers  the  power  on  them  to  effect- 
uate such  insurance.  Pottt  v.  Bennett,  71 

2.  Act  of  Insurance  an  Administrative  One. — No  Appeal  from  Order  Al- 
lowing Premium. — The  act  of  the  board  in  effecting  such  insurance 
is  a  ministerial  or  administrative  one,  and  not  judicial,  and  an 
order  allowing  premiums  therefor  is  merely  incidental  to  the  act 
of  insurance,  and  no  appeal  lies  therefrom.  The  allowance  for 
premiums  being  incidental  to,  or  a  part  of,  the  insurance  transac- 
tions, it  partakes  of  the  same  character  and  can  not  be  separated 
from  it.  lb. 

COUNTY  TREASURER. 
See  Constitutional  Law,  3,  5,  6;  Fees  and  Salaries,  2. 
COURT  OF  CLAIMS. 
Legislative  Adjustment. — Where  the  Legislature  assumes  jurisdiction  of 
a  claim  against  the  State  and  adjusts  it,  the  court  of  claims  has 
no  jurisdiction  whatever  over  the  matter  nor  to  make  an  allow- 
ance. Julian,  v.  Slate,  681 
COVENANT. 
See  Married  Woman. 
CRIMINAL  LAW. 
See  Change  of  Venue,  1,  4. 

1.  Deputy  Prosecutor. — Misconduct  of. —  Talking  to  Juror. — It  is  mis- 
conduct for  a  deputy  prosecuting  attorney,  while  the  jury  are  on 
their  way  to  the  jury  room  after  being  instructed  in  a  criminal 
case,  to  speak  to  a  juror  who  is  afterwards  appointed  foreman, 
and  volunteer  to  take  a  message  to  the  latter's  family. 

Hutchim  v.  State,  78 

2.  Deliberations  of  Jury. — Misconduct  of  Foreman. — Requiring  Observ- 
ance of  Parliamentary  Rules, — It  is  misconduct  for  the  foreman 
of  a  jury,  while  a  verdict  in  a  criminal  caseis  being  deliberated 
upon,  to  refuse  to  allow  any  juror  to  exprosB  an  opinion  upon  the 
case  until  he  had  first  arisen  and  addressed  the  foreman  and  been 
recognized  by  him.  lb. 

3.  When  Misconduct  Canst  for  New  Trial.— Misconduct  of  the  fore- 
going kind  is  cause  for  a  new  trial,  where  a  conviction  is  had, 
unless  it  appears  from  the  evidence,  beyond  any  question,  that 
the  prisoner  is  guilty  as  chared.  lb. 

4.  Rape. — Corroborative  Proof. — Evidence  of  Sexual  Intercourse. — .Vgm- 
Access  by  Others. — The  fact  that  an  examination  by  a  physician 


26. 

fl.  Assignment  of  E rror.— Mutt  be  Specific. — An  assignment  of  error 
that  the  court  erred  "in  overruling  the  motion  of  the  appellant 
for  a  continuance,"  ia  not  sufficient  where  it  appears  that  there 
are  two  separate  and  distinct  rulings  upon  motions  for  continu- 
ances. May  v.  State,  88 

7.  Burglary.— Verdict. — Omission  of  Part  of  Penalty. —  Waiver  of  Ob- 
jection to  Irregularity. — Where  in  a  prosecution  for  burglary  a 
verdict  is  returned  fixing  the  penalty  at  imprisonment  for  nine 
years,  but  omitting  to  include  disfranchisement  in  the  punishment 
as  prescribed  by  the  statute  (section  1929,  R.  S.  1881 ,  section  20ft!, 
R.  S.  1894)  the  failure  of  the  defendant  to  ask  a  correction  of  the 
verdict  at  the  time  it  is  returned,  waives  the  right  to  assail  it  af- 
terwards on  account  of  the  irregularity.  lb. 

8.  Warehouse  Act.—  Violation  of. Statutes  Construed. — The  act  of  the 
General  Assembly  of  1879,  relating  to  warehousemen,  was  not 
supplemental  to  the  act  of  1875,  relating  to  public  warehouse- 
men, but  each  is  a  separate  and  distinct  law  within  itself,  and 
persons  within  the  purview  of  the  act  of  1875  are  not  included  in 

'""8  of  the  act  of  1879,  relating  to  other  than  public  ware- 
State  v.  Miller,  I6S 


9.  Crime  of  Degrees  Charged. — Reasonable  Doubt  as  to  Degree  of  Guilt. 
— Should  Convict  of  Lowest  Degree.— IS,  in  a  criminal  action,  there 
is  in  the  minds  of  the  jurors  a  reasonable  doubt  as  to  which  of 
two  or  more  degrees  of  the  offense  charged  the  defendant  is  guil- 
ty, he  should  be  found  guilty  of  the  lowest  degree.  For  instruc- 
tions not  misleading  and  not  inconsistent  with  the  foregoing  prin- 
ciple of  law,  see  opinion.  Newport  v.  State,  899 

10.  Presumption  of  Intention  of  Probable  Consequences  of  Action. — As- 
sault and  Battery  With  Intent  to  Kill. — A  man  is  presumed,  in  law, 
to  intend  the  natural  and  probable  consequences  of  his  own  un- 
lawful act ;  and,  therefore,  if  one  purposely  shoots  another  with  a 
deadly  wer.non,  at  or  near  a  vital  part,  and  in  such  a  manner  that 
death  would  probably  ensue,  the  jury  would  be  justified  in  believ- 
ing or  finding,  all  other  elements  of  the  crime  concurring,  that  the 
defendant  intended  to  kill  the  prosecuting  witness,  i.  e.,  they  mav 
so  believe  or  find,  even  though  death  did  not  ensue,  and  the  de- 
fendant stated  that  he  did  not  intend  to  kill  him.  For  instruc- 
tion consistent  with  the  foregoing  principle,  see  opinion.  lb, 

11.  Presumption  of  Intention,  etc. — Legal  Effect  of. — Instruction.  — In 
telling  the  jury  what  was  the  legal  effect  of  such  legal  presump- 
tion, the  court  did  not  invade  the  province  of  the  jury  as  to  the 
force  and  weight  of  the  evidence,  i.  e.,  it  does  not  invade  the  prov- 
ince of  the  jury  where  it  does  not  undertake  to  measure  the  force 
and  weight  of  the  evidence,  but  does  undertake  to  measure  the 
force  and  weight  of  such  legal  presumption;  and  the  dutyofthe 
court  would  not  have  been  fully  discharged  by  telling  the  jury  that 
a  legal  presumption  arose  from  certain  facts,  without  giving  them 
something  like  an  accurate  idea  aa  to  the  force  and  weight  of  that 
presumption.  lb. 

12.  Homicide.— Self- Defense.— Both  Parties  in  the  Wrong.— Where  both 
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the  defendant  and  the  deceased  are  at  fault,  neither  can  justify 
the  taking  of  life  without  retreating.  A  defendant  who  takes  an- 
other's life  mast  himself  be  without  fault,  or  he  can  not  go  acquit 
upon  the  ground  of  self-defense.  Deal  v.  State,  S54 

13.  Affidavit  and  Information, — Arrest  of  Judgment.— Aiding  Prisoner  to 
Escape. — An  affidavit  and  information  charging  defendant  with 
a  violation  of  the  provisions  of  section  2029,  R.  8. 1861  (section 
2116,  R.  8.  1894),  making  it  a  criminal  offense  to  aid  or  accom- 
plish the  escape  of  a  prisoner,  etc.,  is  sufficient  on  motion  in  ar- 
rest of  judgment,  although  the  manner  in  which  defendant  aided 
and  accomplished  the  escape  of  the  prisoner  is  not  slated. 

Campion  v.  State,  44% 

14.  Arrett  of  Judgment. — Defects  and  Uncertainties. — For  mere  defects 
or  uncertainties  in  criminal  pleading,  a  motion  in  arrest  of  judg- 
ment will  not  be  sustained,  although  such  defects  or  uncertainties 
might  be  fatal  on  motion  to  quash.  lb. 

15.  Banks  and  Banking. — Insolvency.— Receiving  Deposit. — Indictment. 
—Motion  to  Quash. — An  indictment  founded  upon  the  act  of  March 
9, 1891,  Acts  1891,  p.  395,  entitled  "An  act  concerning  bank  officers, 
brokers,  etc.,  receiving  deposits  after  insolvency,  repealing  all  laws  in 
conflict  herewith,"  charging  that  the  defendants  "were  partners 
doing  a  banking  business  at  said  county,  and,  as  such,  received  a 
deposit  of  $25  from  one  William  Heagy,  at  a  time  when  they  were 
insolvent,  and  knew  of  their  insolvent  condition,"  is  sufficient  to 
withstand  a  motion  to  quash.  State  v.  Arnold,  618 

16.  Constitutional  Law. — Banks  and  Banking .—  Title  of  Act. — The  above 
entitled  act  is  not  unconstitutional  in  so  far  as  it  relates  to  pri- 
vate bankers  for  the  reason  that  such  provision  is  not  embraced 
within  the  title  of  the  act.  The  use  of  the  word3  "bank  officers"  in 
the  title  of  the  act  was  sufficient  indication  of  the  legislative  in- 
tent to  embrace  in  its  provisions  not  only  officers  of  incorporated 
banks,  bat  all  persons  officiating  in  a  banking  establishment  or 
place  doing  a  banking  business.  lb. 

DAMAGES. 
Bee  Pleading,  6. 
DECEDENTS'  ESTATES. 
See  Real  Estate,  4,  6;  Will. 
1.  Binding  Effect' of  Order  Made  on  Current  Account. — Heirs  or  Legatees. 
— An  order,  upon  a  current  settlement  of  an  estate,  to  the  extent 
it  determines  any  question  of  heirship  or  the  right  of  any  one 
to  the  money  as  heir  or  legatee,  is  not  binding  upon  the  heirs  or 
legatees,  and  they  may  have  it  set  aside. 

Glessner,  Admr.,  v.  Clark,  Admr.,  4S7 
i.   Correcting  Mistakes  in  Prior  Orders  and  Reports. — Estoppel  of  Ad- 
ministrator to  Procure  Correction  of  Mistake. — An  administrator  or 
executor  is  required  to  take  such  steps  as  may  be  necessary  to 
correct  all  mistakes  and  errors  in  any  former  proceedings  in  the 
estate;  and  the  court  has  full  power  to  make  all  necessary  cor- 
rections so  long   as  the  estate  remains  open.     An  administrator 
can  not,  by  any  act  of  his,  in  making  a  distribution  or   procuring 
the  approval  of  his  report  deprive  a  legatee  of  his  right  under  the 
will,  nor  estop  himself  or  his  successor  from  having  the  eame  cor- 
rected, lb. 
DEED. 
Bee  Mortoaqe,  1 ;  Real  Estate,  8,  20. 
1.    Testamentary,  What  is  or  is  not. — If  a  grantor  execute  a  deed  COD- 


veying  real  estate,  in  which  he  postpones  the  title  and  enjoyment 
ol  the  land  until  after  his  death,  such  instrument  is  a  testa- 
mentary deed ;  if  the  instrument  at  once  confers  title  on  the  grantee 
hut  postpones  his  enjoyment  of  the  land,  it  is  a  deed. 

*  Strottp  v.  Siroup,  179 

2.  Taking  Effect  After  Death  of  Grantor.—Convei/ance  of  Present  In- 
terest.— Postponement  of  Enjoyment. — Testamentary  Mipojifc'on.— 
An  instrument,  executed  and  recorded  as  a  deed,  which  "con- 
veys and  warrants"  described  real  estate,  and  then  provides 
that  "the  above  obligation  to  be  of  none  effect  until  after  the 
death"  of  the  grantor,  and  then  to  be  in  full  force,  conveys  a 
present  interest  in  the  real  estate,  but  postpones  the  enjoyment, 
and  is  not  void  as  an  attempted  testamentary  disposition. 

Wilson  v.  Carrico,  SS3 
DEFENSE. 
See  Estoppel,  2;  Real  Estate,  23;  Slander,  1. 
Evidence   Under  General  Dental. — Demurrer  to  Bad  Answer  Overruled.— 
Special  Findings. — Under  the  general  denial,  every  defense,  either 
legal  or  equitable,  can  be  given  in  evidence;  and  consequently  it  is 
a  harmless  error  when  a  bad  affirmative  answer  is  held  good,  if 
the  judgment  is  in  favor  of  the  plaintiff,  and  especially  is  this  tree 
where  a  special  finding  and  conclusions  of  law  are  made  contain- 
ing a  correct  declaration  of  the  law.  Rot*  v.  Bania,  liO 
DECLARATIONS  IN  DISPARAGEMENT  OF  TITLE. 
See  Real  Estate,  15, 17, 18. 
DECLARATIONS  OF  VENDOR. 
See  Real  Estate,  18,  20. 
DEMAND. 
See  Mobtoaoe,  1. 
DEMURRER. 
See  Defense  ;  Practice,  7,  16,  19;  Slandeb,  2. 

1.  .  To  Reply. — Inefficient  in  Form. — Not     Statutory   Ground. — A  de- 

murrer to  a  paragraph  of  reply,  "that  said  paragraph  does  not 
contain  facts  sufficient  to  constitute  a  good  defense  or  reply  to  the 
answer  filed  herein,"  is  improper  in  form,  and  does  not  state  a 
Statutory  reason  for  demurrer,  and  should  be  overruled. 

Krathwohl  v.  Dawson,  Gdn.,  1 

2.  To  Answer. — Sufficiency  of. —  When  Present*  no  Question. — A  de- 
murrer of  the  following  tenor,  to  an  answer:  "It  does  not  state 
facts  sufficient  to  make  a  good  answer  to  the  complaint,"  is  not 
sufficient  to  present  any  question  npon  the  answer.  The  de- 
murrer should  state  that  the  answer  does  not  state  facts  sufficient 
to  constitute  a  cause  of  defense.    (Section  349,  R.  S.  1894.) 

Dawson  v.  Eadt,  308 
8.   Cause "  for. — There  is  no  such  reason  for  demurrer  as  misjoinder 
of  parties.  Carjiir  v.  Fes,  57t 

DEMURRER  TO  EVIDENCE. 

1.  Admits  Facts  and  Gonrl unions  Drawn  Therefrom. — A  demurrer  to 
the  evidence  admits  nil  the  facts  of  which  there  is  any  evidence 
and  all  the  conclusions  which  can  fairly  and  logically  be  draws 
from  such  facts.  Thonuu  v.  Ilootier  Stone  Co.,  SIS 

2.  Duty  of  Court  to  Draw  Inference. — In  passing  upon  a  demurrer  to 
evidence  the  court  should  consider  not  only  the  evidence  em- 
bodied in  the  demurrer,  but  also  all  such   fair  and  reasonable  in- 
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ferencee  as  the  triers  of  the  facts  might  have  lawfully  drawn  from 
the  evidence.  lb. 

DESCENT. 

1.  Descendant!  of  Half  Blood  Brother*  and  Sitters. — Descendants  of 
half  blood  brothers  and  sisters  inherit  equally  with  those  of  the 
whole  blood ;  or  descendants  of  kindred  of  the  half  blood  inherit 
equally  with  kindred  of  the  whole  blood.  (R.  S.  1881,  section 
2472.)  Anderson  v.  Bell,  376 

2.  Regulation,  by  State  Lows.— The  law  of  descent  ia  a  matter  which 
each  State  must  regulate  for  itself.  76. 

S.   Brother  or  Sister,  Meaning.— Half  Blood.— The  word  "brother"  or 
"slater,"  as  used  In  our  statute  of  descent,  usually  mean^abrother 
or  sister  of  the  half  blood  as  well  as  one  of  the  whole  blood.      lb. 
DESCRIPTION. 
See  EauxiHT,  1,  2;  Mortgage,  3,  5;  Real  Estate,  8. 
DISCOUNTER. 
See  Promissory  Note,  4. 
DISCRETION. 
See  Circuit  Coubt;  Divohce,  5;  Drainage,  2;  Municipal  Corpora- 
tion, 19. 
DIVORCE. 

1.  Besiaence,  Allegations  as  to. — Sufficiency  of. — In  an  action  for  di- 
vorce, allegations  as  to  residence,  of  the  following  tenor,  are  suf- 
ficient: "That  plaintiff  ia  now,  and  has  for  more  than  two  years 
last  past  been,  a  bona  fide  resident  of  the  State  of  Indiana,  and  for 
more  than  six  months  last  past  a  bona  fide  resident  of  the  count v 
of  Allen."  Poison  v.  Poison,  310 

2.  Infamous  Crime,  When  Sufficiently  Apparent  Without  Being  Alleged. 
— Where  the  complaint  in  such  action  alleged  that  the  defendant 
"was  convicted  of  the  crime  of  rape  upon  a  little  girl,  daughter  of 
plaintiff,"  the  infamy  of  such  crime  is  sufficiently  apparent  with- 
out being  alleged.  lb. 

5.  Complaint,  Sufficiency  of. — The  complaint  in  such  action  is  suffi- 
cient if  it  allege  one  ground  for  divorce.  lb. 

4.  Condonation. — That  the  evidence  does  not  show  condonation  on 
the  part  of  the  plaintiff,  see  opinion.  }  b 

6.  Alimony. — Discretion. — The  trial  court  has  a  broad  discretion  in 
the  matter  of  awarding  alimony  and  providing  for  the  support 
and  education  of  children,  and  the  appellate  tribunal  will  not  in- 
terfere therewith,  unless  an  abuse  of  discretion  clearly  appears. 

Gusiman  v.  Ouseman,  433 

6.  Alimony. — In  awarding  alimony,  the  court  may  consider  the  hus- 
band's ability  to  earn  money  and  his  income.  lb. 

7,  Finding  and  Decree  in  Favor  of  Doth  Parlies. — Arrest  of  Judgment. 
— In  an  action  for  divorce,  in  which  there  was  a  cross-petition 
also  filed,  a  finding  for  the  plaintiff  on  his  complaint  and  for  the 
defendant  on  her  cross-complaint,  and  decreeing  and  granting  a 
divorce  to  both  parties,  is  insufficient  and  unwarranted,  and  the 
judgment  should  have  been  arrested  on  motion. 

Alexander  v.  Alexander,  555 

8-    There  Must  Be  an  Injured  and  a  Guilty  Party. — Not  Granted  Ersept 

in  Legal  Manner. — Before  a  divorce  can  be  granted,  there  must  be 

found  an  injured  party  and  a  guilty  partv  ;  and  divorce  can  not  be 

granted  except  in  the  manner  provided  by  law.  lb. 
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9.  Insufficiency  of  Complaint  and  Cross-Petition. — Finding  in  Favor  of 
Each  of  the  Parties. — Judgment. — Where  neither  the  complaint 
nor  the  cross-petition  in  a  divorce  proceeding  states  facte  suffi- 
cient to  authorize  a  finding  and  judgment  for  the  complaining 
party,  *  finding  in  favor  of  each  of  tbe  parties  can  not  be  made 
the  foundation  of  any  judgment,  as  there  is  no  one  against  whom 
it  can  operate.  lb. 

10.  Reversal  of  Judgment  Granting  Divorce. — Effect  on  Relation  of 
Parlies.— By  a  reversal  of  a  judgment  of  divorce,  the  relation  of 
the  parties  is  restored  to  its  original  condition,  as  if  no  action 
for  divorce  had  ever  been  begun  between  them. 

Alexander  v.  Alexander,  660 


the  parties  severally  certain  lands  theretofore  held  by  them  by 
entireties,  such  action  was  altogether  unwarranted.  The  only 
action,  in  relation  to  such  property,  the  court  might  take,  was 
the  giving  of  a  sum  in  gross  as  alimony  to  the  wife  out  of  tbe  hue- 
band's  estate.  lb. 

12.  Judgment  of  Divorce. — Effect  on  Land  Held  by  the  Parties  by  Entire- 
ties.— Rpmedy.  —  Unless  the  parties  themselves,  by  their  own  vol- 
untary deeds,  chose  to  convey  to  one  another  the  lands  held  by 
them  by  entireties,  as  they  might  think  best,  with  a  view  to  the 
equitable  division  of  their  property,  the  court  could  not,  by  the 
aid  of  a  commissioner  or  otherwise,  make  such  division  for  them 
as  an  accompaniment  of  their  divorce  proceeding.  lb. 

13.  Reversal  of  Judgment. — Effect  oh  Orders  and  Conveyances. — When 
a  judgment  granting  a  divorce  is  reversed,  not  only  the  judgment 
for  divorce,  but  also  all  the  orders  of  the  court  made  in  pursuance 
of  and  in  aid  of  carrying  out  that  divorce,  including  all  deeds  of 
property  of  the  parties,  made  by  order  of  the  court  through  com- 
missioner of  court  or  otherwise,  are  set  aside  and  to  be  held  for 
naught.  lb. 

DRAINAGE. 

1.  Assessments  for  Repair  nf  Ditch. — Mutt  be  Limited  to  Lands  Bene- 
fited.—Section  10,  Act  April  6,  1885,  Construed.— Under  section 
10 of  the  act  of  April  6,  1885  (Acts  1885,  p.  129;  Elliott's  Supp. 
section  1193),  the  cost  of  repairing  a  ditch  must  be  apportioned 
and  assessed  against  the  lands  benefited  by  the  repairs,  and  no 
part  of  such  cost  can  be  assessed  against  land  not  bo  benefited, 
although  such  land  was  originally  assessed  for  the  construction 
of  the  ditch.  Park  Co.  Coal  Co.  v.  Campbell,  cte.,  IS 

2.  'Matters  in  Discretion  of  Viewers. — Not  Reviewable  by  Courts. — Tbe 

question  as  to  whether  the  proposed  ditch  is  more  comprehensive 
or  whether  it  embraces  and  affects  more  lanil  than  is  necessary  in 
order  to  accomplish  the  drainage  of  the  lands  of  the  petitioners 
in  the  cheapest  and  best  manner,  is  a  question  exclusively  for  tbe 
viewers,  and  their  discretion  upon  that  question  is  not  subject  to 
review  by  the  courts.  Bonfoy  v.  Qoar,  t9t 

3.  Plea  in  Abatement. — That  the  plea  states  no  legal  reason  for  the 
abatement  of  the  drainage  proceeding,  see  opinion.  lb. 

EASEMENT. 
1.  By  Pretcriptton.— An  easement  by  prescription  exists  where  ths 
use  has  been  adverse  under  claim  of  right  for  sufficient  time  ex- 
clusive, continuous,  uninterrupted,  and  with  knowledge  and  acqui- 
escence of  the  owner  of  the  estate  over  which  the  easement  is 
claimed.  Davit  v.  Cleveland,  etc.,  R.  W.  Co.,488 
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2.  Obstruction  of. — Injunction. — Easement  by  Prescription. — Where,  in 
an  action  to  enjoin  the  obstruction  of  an  alleged  easement  by 
prescription,  the  facts  found  affirmatively  show  that  the  nse  by 
the  plaintiff  and  his  grantor  was  without  any  claim  of  right,  and 
it  does  not  appear  that  the  use  was  with  the  knowledge  or  acqui- 
escence of  the  owners  of  the  servient  estate,  the  relief  sought 
can  not  be  granted.  lb. 

3.  Action  to  Enjoin  Obstruction  of,  Not  Triable  by  Jury. — An  action 
to  enjoin  the  obstruction  of  an  easement  is  purely  equitable,  and 
is  not  triable  by  jury.  lb . 

EJECTMENT. 
Use  tn  the  Complaint  of  the  Word  "Property'"  for  "Plaintiff." — Error 
Cured  by  Special  Finding. — An  allegation  that  the  defendant  is  in 
the  unlawful  possession  of  certain  real  estate,  "and  wrongully  de- 
tains the  same  from  the  possession  of  the  property, "will  be  con- 
strued to  be  that  the  defendant  "wrongfully  detains  the  same 
from  the  possession  of  the  plaintiff."  If  there  be  error  in  the  nse 
of  the  word  "property,"  it  can  be  cured  by  the  special  finding; 
bat  error  in  sustaining  a  demurrer  to  a  good  complaint  can  not 
be  cured  by  such  special  findings.  Rons  v.  Banta,  1B0 

ELECTION  OF  REMEDIES. 
Sale  on  Ezecution.—Fraudulent  Conveyance. — If  a  creditor  elect  to  con- 
sider a  sale  of  his  debtor's  land,  on  an  execution  he  held  against 
him,  void,  and  brings  suit  to  set  aside  a  conveyance  of  such  land 
as  fraudulent,  obtains  a  judgment  and  undent  accepts  payment 
in  full  of  hia  claim,  he  will  be  bound  by  hia  election,  and  can  not 
claim  title  under  such  sale  on  execution.  Kitts  v.  Willson,  604 

EQUITY. 
See  Contempt,  6;  JcnoMBMT,  2. 
EQUITABLE  KELIEF. 
See  Taxes,  4. 
EQUITABLE  TITLE. 
See  Real  Estate,  II. 
ESTATES  BY  ENTIRETIES. 
See  Divorce,  II. 
ESTOPPEL. 
See  Constitutional  Law,  6;  Election  of  Remedies  ;  Fbauddlent 
Conveyance,  2. 

1.  Representations  Made  by  Maker  of  Promissory  Note. — Alteration. — 
Purchaser. — Representations  by  the  maker  of  promissory  notes 
which  were  examined  by  him  at  the  time,  to  one  about  to  pur- 
chase them,  that  the  notes  were  all  right  and  would  be  paia  as 
they  matured,  and  the  purchaser,  on  the  faith  of  such  represen- 
tations, and  in  good  faith  for  full  value,  estop  the  maker  from  de- 
fending against  the  notes  on  the  ground  that  they  had  been  altered 
since  the  date  of  their  execution  and  prior  to  such  purchase. 

Krathwohl  v.  Damon,  Qdn.,1 

2.  Defense  of  Extends  to  Assignee  of  Purchaser. — In  such  case,  the 
defense  of  estoppel  extends  to  the  assignee  of  the  purchaser,     lb. 

3.  When  Estoppel  of  Husband  Extends  to  Wife. — Purchase-Money  Notes. 
— Real  Estate. — The  notes  in  such  case  being  given  for  the  pur- 
chase-price of  land,  bv  the  husband,  the  facts  which  estop  nim 
also  estop  the  wife,  anil  it  was  not  necessary  that  she  should  have 
joined  in  their  execution.  lb. 
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4.  InPaU,  When  not  Applicable.— Expression  of  an  Opinion.— Thedoc- 
trine  of  estoppel  in  pais  has  no  application  where  everything  is 
equally  known  to  both  parties,  or  where  the  party  sought,  to  be 
estopped  was  ignorant  of  the  facts  ont  of  which  hia  rights  sprung, 
or  where  the  other  party  was  not  influenced  by  the  acta  pleaded 
as  an  estoppel.  A  mere  expression  of  an  opinion  as  to  the  rights 
of  a  party  does  not  create  an  estoppel.  Ron  v.  Banta,  ISO 

5.  Married  Woman.— Purchase  of  Real  Estate  in  Husband's  Name  With 
Wife's  Money. — Credit  Given  on  Faith  of  Husband'*  Ownership.— 
Where  the  wife  permits  the  title  to  land,  purchased  with,  her 
money,  to  remain  in  the  name  of  her  husband  unquestioned  and 
permits  him  to  procure  credit  on  the  faith  of  that  title,  and  to 
thereby  improve  her  property,  she  having  knowledge  of  such 
facts,  she  is  estopped  to  assert  title  in  the  land  against  those  who 
had  no  notice  or  knowledge  of  any  such  claim  or  interest  on  her 

Iiart,  and  who  have  acquired  an  interest  (mechanic's  lien)  in  the 
and  on  the  faith  of  the  husband's  ownership. 

Le  Coil  v.  Armttrong  Laudon-Hunt  Co^  £56 
EVIDENCE. 
Bee  Criminal  Law,  4,5;  Declarations  ;  Defense;  Instructions  to 
Jury,  4;  New  Trial,  1,  5,  6;  Practice,  1,  6,  13,  14,  25;  Promis- 
sory Note,  5;  Real  Estate,  15;  EesGest.s;  Supreme  Court,  3; 
Huprebk  Court  Practice,  7,  15,  22,  23,  24,  26 ;  Slander,  3. 

1.  Practice  of  Engineer  in  Making  Running  Switches. — Railroad.  — 
Where  the  practice  of  an  engineer,  in  making  running  switches, 
is  sought  to  be  shown,  the  engineer  himself  is  competent  to  an- 
swer as  to  such  practice,  if  proof  thereof  is  admissible ;  but  a  fire- 
man who  was  serving  with  the  engineer  on  the  particular  occa- 
sion, and  had  been  serving  as  fireman  with  said  engineer  for 
about  three  months  previous,  is  not  competent  to  testify  as  to  such 
practice  where  his  knowledge  as  to  other  running  switches,  made 
by  such  engineer,  is  not  positive.     Ohio,  etc.,  R.  W.  Co.  v.  Stein,  el 

2.  Erroneous  Admission  of . —  When  Express  Withdrawal  will  Cure  Er- 
ror, When  not. — Where  evidence  has  been  improperly  permitted 
to  go  to  the  jury,  the  error  may  be  cured  by  an  express  with- 
drawal, provided  that  it  is  not  of  such  a  character  that  its  express 
withdrawal  by  the  court  would  not  have  cured  the  error.  lb. 

5.  How  a  Party  may  Contradict  his  Witness. — A  party  may,  in  all 
cases,  contradict  bis  own  witness  by  other  evidence  and  by  show- 
ing that  he  has  made  statements  different  from  his  present  testi- 
mony, lb, 

4.  Moral  Character.— FTow  Shown. — Moral  character  can  be  shown 
only  by  proof  of  general  reputation,  and  not  by  proof  of  partic- 
ular acts  of  immorality.  Griffith  v.  State,  16S 

6.  Cross-ErAniination. — Direct  or  Redirect  Examination. — Moral  Char- 
acter.— General  lieputation. — On  cross-examination,  great  liberty 
is  allowed  in  developing,  illustrating,  or  contradicting  whatever  is 
brought  out  on  direct  examination ;  but  on  direct  or  redirect  ex- 
amination, one's  general  reputation  only,  as  to  bis  general  moral 
charter,  can  he  given.  lb. 

6.  Admitting  Proof  of  Particular  Arts  of  Immorality. — Error  not  Harm. 
lew, — Where  character  evidence  is  pretty  evenly  divided,  the  ap. 
pell iite  tribunal  can  not  say  that  error  in  admitting  proof  of  par. 
ticulur  acts  of  immorality,  on  redirect  examination,  was  barm. 
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jury  to  determine,  and  it  is  error  lor  the  court  to  interfere  with 
their  decision  upon  this  point,  by  instruction. 

Newport  v.  State,  S99 

8.  Court  Decides  what  Admissible.— Jury  Must  Consider  all  Admitted. — 
Weight. — The  court  decides  as  a  matter  of  law  what  ia  proper  to 
be  considered  by  the  jury  on  the  admission  of  each  item  of  evi- 
dence before  them,  and  the  jurors  can  not  decline  to  consider  it, 
even  in  a  criminal  case.  The  court  can  not  tell  them  how  much 
weight  they  ought  to  assign  to  the  evidence,  nor  to  any  part  of  it, 
but  it  is  not  error  for  the  court  to  tell  them  that  they  can  not  law- 
fully escape  the  duty  of  considering  all  of  it.        Deal  V.  State,  S54 

8.  Parol  to  Vary  Written  Contract.— Parol  testimony  can  not  be 
received  to  change  or  vary,  take  from  or  add  to,  a  written  con- 
tract in  the  absence  of  fraud  or  mistake. 

Woodward  v.  Mitchell,  406 

10.  Transcript  of  a  Former  Proceeding.— Supreme  Court  Practice.  — Bee- 
ord. — No  error  is  shown  to  have  been  committed  in  respect  to  a 
transcript  of  a  former  proceeding  offered  in  evidence,  even  if  in- 
competent, where  it  does  not  appear  that  it  was  introduced  or 
read  in  evidence.  Gustman  v.  Gu&tman,  433 

11.  Written  instrument. — Contradiction  by  Parol. — Parol  evidence  is 
not  admissible  to  annul  or  substantially  vary  the  terms  of  a  writ- 
ten instrument,  except  on  the  ground  of  fraud  or  mistake. 

Brunion  v.  Henry,  455 

12.  Impeaching  Question.— An  impeaching  question  which  has  no 
foundation  as  to  time,  place  or  circumstance  for  the  inquiry  is  in- 
sufficient. Skaggs  v.  City  of  Martinsville,  476 

13.  Agreement  Concerning  Evidence. — Former  Testimony  of  Deceased  or 
Absent  Witness. — Where  a  case  has  been  appealed  and  reversed, 
and  on  the  second  trial  the  parties  enter  into  a  written  agree- 
ment to  the  effect  that  if  a  witness  had  testified  on  the  first  trial 
and  afterwards  died,  or  was  not  present  to  testify  orally,  and  his 
testimony  had  been  preserved  in  a  bill  of  exceptions,  either 
party  shonld  have  the  right  to  use  it  as  set  out  in  such  bill  of 
exceptions,  and  the  evidence  as  thus  preserved  should  be  taken 
and  treated  as  the  evidence  of  the  witness,  does  not  prevent  a 
party  from  objecting  to  the  competency  of  such  testimony  nor  to 
the  competency  of  the  witness,  but  simply  excuses  his  production 
in  court.  Bobbins  v.  Spencer,  483 

14.  Declarations  to  Prove  Character  of  Act,  Bet  Gestx. — Where  it  is 
necessary,  in  the  course  of  a  cause,  to  inquire  into  the  nature  of  a 
particular  act,  and  of  the  person  who  performed  the  act,  proof  of 
what  that  person  did,  concerning  that  act,  made  at  the  time  of 
doing  it,  is  admissible  in  evidence  for  the  purpose  of  showing 
its  true  character,  and  as  constituting  a  part  of  the  res  gettm.  lb. 

16.  Admissions  of  Former  Oioner,  Primty  of  Party  Interested. — When, 
by  succession  of  title,  a  party  to  a  suit  is  so  far  in  privity  with 
another  that  he  could  be  affected  by  his  acts,  then  he  can  be 
affected  by  his  admissions  only  when  they  are  made  during  the 
letter's  interest  in  the  subject-matter  of  the  suit.  lb. 

EXCEPTION. 
See  Practice,  21;  Supreme  Court  Practice,  6,  15. 
Time  of  Taking. — Practice. —  An  exception  to  conclusions  of  law,  not 
taken  at  die  time  of  the  decision,  but  six  days  thereafter,  pre- 
sents no  question  on  appeal. 

Medical  College  of  Indiana  v.  Cammingore,  t06 
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EXECUTION. 
Bee  Pormbb  Adjudication,  2 ;  Instructions  to  Jdsy,  5 ;  New  Trial,  9. 

1.  Sale  of  Seal  Estate. — Irregular  Notice. — A  slight  irregularity  in  the 
Bale  of  real  estate,  such  as  an  irregularity  of  the  notice  of  sale, 
where  no  injury  is  shown  to  have  resulted  to  the  execution  de- 
fendant, will  not  render  the  sale  invalid.  Ross  v.  Santa,  120 

2.  AppraUeA  Value,  What  is. — Failure  of  Appraisers  to  Deduct  Amount 
of  Liens. — The  appraised  value  of  real  estate  for  the  purposes  of 
sale  on  execution,  is  its  value  after  all  valid  liens  have  been  de- 
ducted ;  and  if  the  sale  is  with  relief,  such  real  estate  need  only 
sell  for  two-thirds  of  such  remainder.  A  failure  of  the  appraisers 
to  state  what  that  remainder  is,  after  having  given  the  value  of 
the  real  estate  and  the  amount  of  the  liens,  is  immaterial.        lb. 


EXEMPTION  FROM  EXECUTION. 

1.  Setting  Off  Property  a  Ministerial  Act.— The  act  of  the  sheriff  in 
setting  off  property  claimed  as  exempt  is  purely  a  ministerial  act. 

Rocs  v.  Banta,  J  to 

2.  Costs.— As  against  a  judgment  for  costs  there  is  no  right  of  ex- 
emption, lb. 

EXHIBIT. 


.  Fes  for  Recording  Mortgage  Since  Passage  of  Act  of  1891. — Statute 
Construed.— The  fee  collectible  for  recording  a  mortgage  by  a  re- 
corder who  has  been  elected  since  the  act  of  1891  went  into  effect, 
is  one  dollar.  Stale,  ex  rel.,  v.  Krosl,  etc.,  41 

.  Act  of  1891. — Omission  to  Provide  Compensation  for  the  Treasurer 
of  One  County. — Effect  of. — Constitutional  Law. — Local  Laws. — 
Laws  Not  of  Uniform  Operation  Throughout  the  Stats. — An  act  of 
March  9,  1891  (Acts  1891,  p.  424),  attempting  to  create  a  system  of 
fees  and  salaries  for  county  offices  and  officers,  including  treasur- 
ers, but  omitting  to  provide  any  compensation,  either  by  way 
of  fees  or  salary,  for  the  treasurer  of  one  county,  is  void  in  so  far 
as  it  relates  to  the  office  of  county  treasurer,  as  being  in  contra- 
vention of  the  provisions  of  sections  22  and  23  of  article4of  the 
constitution,  inhibiting  local  laws  and  requiring  fee  and  salary 
laws  to  be  general  and  "of  uniform  operation  throughout  the 
State."  State,  ex  rel.,  v.Boice,  506 

.  Attempted  Amendment  of  Void  Law.— The  act  of  February  25, 1893, 
attempting  to  amend  the  void  act  of  March  9, 1891,  without  in- 
corporating and  carrying  the  latter  act  forward,  is  likewise  void. 

FELLOW-SERVANT. 

See  Master  and  Servant,  2,  4;  QuiKTINe  Titus,  1. 

FORFEITURE. 


FORMER  ADJUDICATION. 
See  Pleading,  6. 

1.  Extent  of  Application  of  Bute.— the  defense  of  former  adjudica- 
tion embraces  not.only  what  was  actually  determined  in  the  former 
proceeding,  but  also  extends  to  every  other  matter  which  the  par- 
ties might  have  litigated  in  the  case.  Parker  v.  Ubenckain,  Sll 

2.  Validity  of  Execution  Against  Replevin  Bail, — Where  it  has  been 
adjudged  that  an  execution  againBt  parties  as  replevin  hail  is 
valid,  their  liability  as  such  is  forever  at  rest,  and  can  not  again 
be  brought  in  question.  lb. 

3.  Complaint,  Sufficiency  of.— Quieting  Title.— A  paragraph  of  com-' 
plaint,  in  an  action  to  quiet  title,  does  not  disclose  a  former  ad- 
judication, in  a  partition  proceeding,  as  to  the  property  in  ques- 
tion, where  it  does  not  appear  that  plaintiffs  were  parties  to  such 
former  proceeding  nor  that  title  was  there  in  issue. 

Got*  v.  Wallace,  541 

4.  Essentials  to  Conclude  Party. — Suitin  Same  Bight. — Before  the  rule 
of  former  adjudication  can  be  invoked,  it  must  appear  that  the  thing 
demanded  in  the  present  suit  is  the  same  as  that  demanded  in 
the  former  suit ;  that  the  second  demand  is  founded  upon  the  same 
cause  of  action ;  that  it  is  between  the  same  parties  (or  their  pri- 
vies) ,  and  found  for  one  of  them  against  tbe  other  in  the  same 
quality.  The  party  sought  to  be  concluded  must  not  only  be  the 
same  person,  but  he  must  also  be  suing  in  the  same  right. 

Kitts  v.  Wilteon,  604 
FRAUD. 
See  Fraudulent  Conveyance,  6;  Husband  and  Wipe,  1. 

1.  Pleading. — Epithet*. — Usually  the  facts  constituting  the  alleged 
fraud  must  be  pleaded,  and  they  can  not  be  supplied  by  epithets. 

Stroup  v.  Slroup,  179 

2.  Legal  Consequences. — Where  a  fraud  is  found  to  exist,  the  court 
will  attribute  to  it  its  legal  consequences. 

Pertonettc  v.  Cronkhitc,  586 
8.  A  Question  of  Fact. — Legal  Presumption. — Fraud,  whether  actual 
or  constructive,  is  a  question  of  fact  to  be  established  by  the  evi- 
dence in  each  particular  case,  and  courts  are  not  permitted  to  in- 
dulge iu  presumptions  of  fraud,  and  therefrom  conclusively  ad- 
judge, as  a  matter  of  law,  that  acertain  conveyance  or  transaction 
Is  fraudulent.  lb. 

FRAUDULENT  CONVEYANCE. 
See  Election  of  Remedies. 

1.  Setting  Aside.— Eject  on  Wife's  Interest.— Where  the  wife  joins 
with  her  husband  in  the  conveyance  of  his  real  estate,  and  such 

conveyance  is  subsequently  set  aside  as  fraudulent  against  the 
husband's  creditors,  the  conveyance  could  not  fail  as  to  the  hus- 
band and  remain  effective  as  to  the  wife,  since  she  had  no  interest 
capable  of  conveyance  apart  from  the  interest  of  her  husband. 

Miller  v.  Miller,  174 

2.  Interest  Conveyed  by  Wife. — After- Acquired  Title. — Estoppel  in  pais. 
— The  conveyance,  as  to  the  wife,  did  not  purport  to  convey  an  in- 
defeasible estate  in  the  whole  or  any  part  of  the  land,  but  its  le- 
gal effect  was  only  to  dispose  of  the  interest  then  held  by  her.  The 
after-acquired  title  of  tbe  wife  can  not,  therefore,  be  held  to  pass 
to  the  grantee  in  tbe  fraudulent  conveyance,  by  the  rule  of  es- 
toppel inputs.  lb. 

8.   Contemporaneous  Agreement  for  Maintenance,  etc.— Setting   Aside 
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Conveyance.— An  agreement  tor  maintenance,  made  at  the  time 
of  the  deed,  by  the  grantee,  which  does  not  purport  to  convey 
and  does  not  describe  or  locate  any  property,  bat  executed  to  ob- 
ligate the  grantee  to  perform  the  condition  of  maintenance  con- 
tained in  the  deed,  is  not  sufficient  to  overcome  the  allegations 
of  the  complaint  that  the  conveyance  was  set  aside  as  fraudulent. 

4.  When  May  Be  Set  Aside.— Motive.— Consideration.— It  a  deed  is 
made  and  accepted  for  the  fraudulent  purpose  of  cheating,  hin- 
dering, or  delaying  creditors,  it  may  be  overthrown,  no  matter 
what  may  have  "been  the  consideration  paid  therefor,  or  how  pure 
the  motive  that  induced  it.  Oable  v.  Columbus  Cigar  Co.,  S6S. 

6.  When  May  Be  Set  Aside  as  to  Subsequent  and  Existing  Creditors. — A 
deed  may  be  set  aside  as  fraudulent  as  to  existing  and  subsequent 
creditors,  where  the  grantor,  on  account  of  his  peculiar  condi- 
tion, or  the  business  in  which  he  is  about  to  engage,  or  in  antici- 
pation that  he  will  or  may  incur  debts  which  he  may  not  wish  to 
pay,  or  be  compelled  to  pay,  conveys  his  property,  or  causes  it  to 
be  conveyed,  for  the  purpose  of  preventing  it  from  becoming  sub- 
ject to  the  payment  of  his  debts,  and  the  person  receiving  the 
conveyance  nas  knowledge  of,  or  participates  in,  the  purpose  for 
which  it  was  made.  lb. 

6.  Presumption  of  Fraud. — Amount  of  Debt. — Of  Property. — Presump- 
tion of  fraud  does  not  depend  on  the  amount  of  the  debt,  or  the 
extent  of  the  property,  or  the  circumstances  of  the  party.  lb. 

7.  Husband  and  Wife.— Chattel  Mortgage.  —  Consideration.  —  Gift.— 
Where  a  husband  executed  a  chattel  mortgage  to  bis  wife  to  se- 
cure a  loan  made  to  him  by  her,  and  the  finding  of  the  court 
shows  that  moat  of  the  money  thus  loaned  was  money  which  he 
had  let  her  have  for  housekeeping  purposes  and  which  she  kept 
and  secreted  without  his  knowledge,  the  transaction  was  a  gift, 
pure  and  simple,  and  the  mortgage  was  fraudulent  as  to  creditors. 

Ib. 

8.  Burden  of  Proof . — Good  Faith. —  Consideration.— In  Buch  case,  the 
burden  is  upon  tbe  wife  to  establish  the  good  faith  of  the  par 
chase,  and  it  must  be  shown  by  clear  and  satisfactory  evidence 
that  it  was  for  a  valuable  consideration  paid  by  her  out  of  her 
separate  estate,  or  by  some  other  person  for  her.  lb. 

9.  Grantor  Chargeable  With  Probable  and  Necessary  Consequences  of 
Els  Art. — Denial  of  Fraudulent  Intent. — In  an  action  to  set  aside  a 
conveyance  as  fraudulent  the  grantor  must  be  charged  with  the 
probable  and  necessary  consequences  of  his  own  act,  and  the  re- 
sult of  his  fraud  must  be  attributed  to  him,  not  withstanding  his 
claim  and  statement  that  he  did  not  intend  that  the  conveyance 
should  operate  as  a  fraud  upon  all  of  his  creditors. 

Personette  v.  Cronthite,  S86 
10.  Void  only  at  to  Creditors. — A  fraudulent  conveyance  is  void  only 
as  to  creditors  of  the  grantor,  and  as  to  them  only  to  the  extent 
in  which  it  may  be  necessary  to  deal  with  the  conveyed  estate 
for  the  satisfaction  of  their  claims.  To  every  other  purpose  it  is 
good.  Kilts  v.  Willson,  604 

GARBAGE. 
See  Municipal  Corporation,  12, 13, 14. 
GIFT. 
See  Fraudulent  Cokvivancb,  7. 
1.    Causa  Mortis.— Essentials  of.— It  is  essential  to  a  gift  causa  mortis 
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>r  contemplation  of  the  death  of 

Brunson  v.  Henry,  456 

.  Revocation  by  Subtequent  Will. — A  subsequent  will,  bequeathing 

to  another  what  has  already  been  given  as  a  causa  mortis,  will  not 

revoke  the  girt.  76. 

GOVERNOR. 

ver  to  Employ  Counsel.— Bexisting  Legislation. — Neither  the  Gover- 


Julian  v.  State,  581 
HARMLESS  ERROR. 
Bee  Defense;  Practice,  15;  Recovery. 
Bad  Paragraph. — Interrogatory  Showing  Verdict  Bated  on  Good  Para- 
graph.— If  an  interrogatory  show  that  the  general  verdict  is  baaed 
upon  a  good  paragraph  of  the  complaint,  error  committed  in 
overruling  a  demurrer  to  a  bad  paragraph  of  Bach  complaint  is 
immaterial.  Senherm  V.  City  of  EvansviUe,  876 

HEIR. 

See  Decedents,  Estates,  1 ;  Mortgage,  8 ;  Title,  2 ;  Will,  6. 

HIGHWAY. 

Bee  Obstruction  of  Highway ;  Railroad,  3,  S,  6. 

HOMICIDE. 

See  Criminal  Law,  12. 

HUSBAND  AND  WIFE. 

See  Estoppbl,  3;  Fraudulent  Conveyance,  7:    Married  Woman; 

Negligence,  2;  Quieting  Title,  3;  Rral  Estate,  3,  7,  21. 

1.  Conveyance  of  Land  Purchasedfiy  Husband,  to  Another  in  Fraud  of 
Bights  of  Wife.— If  a  husband,  intending  to  defeat  the  claims  of 
his  wife  to  dower  (or  other  interest  in  his  land  after  his  death), 
secure  a  conveyance  of  lands,  purchased  by  him,  to  be  made  only 
coiorably  to  another,  but  securing  (o  himself  the  full  use,  control 
and  disposition  of  the  property,  such  conveyance  is  fraudulent 
as  against  such  wife;  and  she  may,  before  or  after  his  death, 
recover  that  part  of  the  lands  which,  under  the  law,  would  have 
fallen  to  her  in  case  the  conveyance  had  been  made  to  her  hus- 
Tiand  instead  of  the  colorable  devise  which  held  the  actual  seizin 
from  him.  Stroup  V.  Stroup,  179 

2.  Action  for  Support,  Statutory. — Sufficiency  of  Complaint. — An  action 
by  a  wife  against  her  husband  for  support  and  to  secure  an  order 
for  the  sale  of  his  real  estate  is  purely  statutory,  and  can  not  be 
maintained  at  common  law.  There  must  be  made  in  the  com- 
plaint a  reasonably  fair  attempt  to  bring  the  case  within  the 
terms  and  conditions  of  the  statute.  Arnold  v.  Arnold,  199 

8.  Complaint,  Circumstances  and  Mode  of  Life  of  Husband  and  Wife 
Omitted. — Amount  Necessary  for  Her  Support. — If  the  complaint 
does  not  contain  a  statement  of  the  circumstances  and  mode  of 
life  of  the  husband  and  wife,  and  the  amount  necessary  for  her 
support,  it  ia  demurrable.  lb. 

4.  Construction  of  Statute.— The  statute  giving  to  a  wife  the  right  of 
action  against  her  husband  for  support  is  remedial,  and  is  entitled 
to  a  liberal  construction  with  a  view  to  advance  the  remedy.  lb. 

Vol.  140—46 
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IMPEACHMENT. 
See  Evidence,  3, 12. 
IMPUTED  NEGLIGENCE. 
See  Negligence,  2. 
INCHOATE  INTEREST  OF  WIFE. 
Bee  Fraudulent  Conveyance,  1,  2;  Real  Estate,  3;  Sale,  Judicial; 
Trust,  1. 
INDICTMENT. 
See  Ajtjudavtt  and  Information;  Change  or  Vbnux,  1;  Criminal 
Law,  15. 
INFANT. 
Bee  Quitting  Title,  3. 
INFERENCE. 
See  Demurrbbto  Evidence,  2;  Parent  and  Child,  7. 
INFORMATION  IN  NATURE  OF  QUO  WARRANTO. 
Bee  Action,  3;  Pleading,  5. 
INJUNCTION. 
See)  Easement,  2,  3;  Judgment,  S,  7,  8;  Taxes,  3;  Tbost,  2. 
INSOLVENCY. 
See  Criminal  Law,  15. 
INSTRUCTIONS  TO  JURY. 
See  Assignment  or  Errors,  2,  3;   Evidence,  7;  Railboad,  1;  Re- 
covery; Practice,  11,21,22;  New  Trial,  8;  Mastbk  and  Sbbv- 

1.  Construing. — Meaning  of  Words  Used  in. — Words  in  an  instruction 
to  a  jury  must  be  taken  in  their  plain  and  usual  meaning.  Verbal 
niceties  and  refined  grammatical  distinctions  are  not  to  be  re- 
sorted to  if  the  meaning  of  the  language  used  is  plain  to  a  com- 
mon intent.        Lake  Shore,  ete.,  B.  W.  Co.  v.  Mcintosh,  Admr.,  261 

2.  Injury  of  Traveler  at  Highway  Crowing  Railroad, — See  opinion 
for  instructions  approved.  lb 

5.  Joint  Assignment.— When  Unavailing. — An  assignment  of  error 
that  "The  court  erred  in  giving  instructions  1,  2,  3, 4  asked  by  the 
defendant,"  is  unavailing  unless  all  of  each  instructions  are  er- 
roneous. Lawrence  v.  Fan  Buskirk,  431 

4.  Instructions  Refused. — Evidence  not  in  Record. — Presumpiion.~-Vn. 
less  the  evidence  is  in  the  record,  it  must  be  presumed  that  instruc- 
tions refused  were  properly  refused,  even  though  they  announce 
correct  propositions  of  law,  tor  the  reasons  that  they  were  not  ap- 
plicable to  the  evidence.  Jenkins  v.  Wilson,  544 

6.  Oiving  or  Refusing  .—Exception  to  Ruling. — Error  can  not  be  predi- 
cated on  the  action  of  the  court  in  giving  or  refusing  to  give  in- 
structions, unless  such  action  is  excepted  to  in  some  recognised 
mode  by  the  party  complaining.  76. 

INSURANCE. 
See  County  Commission  ebb,  1,  2. 
INTERROGATORIES  TO  JURY. 
See  Harmless  Error;   Record,  2. 
Court  Submitting  Interrogatory. — The  court  of  its  own  motion  may  sub- 
mit interrogatories  to  the  jury.     Senhtnn  v.  City  of  Evnsviue,  675 
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ISSUES. 
See  Appeal,  4 ;  Practice,  17,  20, 
JOINT  TENANTS. 
See  Partition,  1. 
JUDGE    PRO  TEMPORE. 
See  Jurisdiction,  6. 
JUDGMENT. 
See  Abbbst  op  Judgment;  Divorce,  9, 10, 12,  13;  Pleading,  4;  Re- 
view op  Judgment  ;  Spprkme  Court  Pb^ 


1.  Void  as  Against  Persons  Pfot  Parties  to  Action. —  Unenforceable. 
— The  court  hoe  no  jurisdiction  over  those  who  are  not  parties 
to  the  suit  and  had  no  notice  of  its  pendency  and  made  no  ap- 
pearance therein,  and  having  no  jurisdiction,  any  judgment  or 
order  of  the  court  against  them  ia  void  and  can  not  be  enforced 
by  attachment  or  any  other  manner. 

McKinney  v.  Frankfort,  etc.,  B.  R.  Co.,  95 

2.  Collateral  Attack  in  Equity— A.  judgment  may  be  collaterally  at- 
tacked in  equity  where  any  fact  exists  which  clearly  proves  it  to 
be  against  conscience  to  execute  the  judgment,  of  which  fact  the 
injured  party  could  not  have  availed  himself  in  a  court  of  law, 
and  where  he  was  prevented  from  doing  it,  by  fraud  or  accident, 
without  negligence  on  his  part.  A  bill  to  enjoin  a  judgment  at 
law  is  not  regarded  with  favor  by  the  courts.     Rots  v.  Banta,  120 

3.  Recovery  of  Seal  Estate  on  Former  Judgment  Which  is  Afterwards  Re- 
versed on  Appeal.— Review. — Where  a  plaintiff  recovers  possession 
of  real  estate  solely  by  reason  of  a  former  judgment  he  had  re- 
covered, and  such  former  judgment  is  afterwards  reversed  on 
appeal,  it  ia  a  sufficient  cause  for  a  review  of  the  judgment  laat 
rendered.  lb. 

4.  Injoining.—  Relief  at  Law. — A  court  of  equity  will  not  lend  its  aid 
by  injunction  against  a  judgment  at  law,  or  any  other  relief  by 
injunction,  where  the  party  invoking  such  aid  has  a  plain  and 
adequate  remedy  at  law.  lb, 

5.  Review. — Bacon's  Ordinances  in  Chancery. — The  statute  authorizing 
a  review  of  a  judgment  for  error  of  law  or  material  new  matter 
discovered  since  its  rendition  and  within  three  years  thereof, 
embodies  substantially  the  ordinances  in  chancery  of  Lord  Chan- 
cellor Bacon.  lb. 

6.  Transfer  of  a  Right  to  Ifeview  a  Judgment. — Case  Overruled. — A 
right  of  review  of  a  judgment  may  be  transferred  by  a  convey- 
ance of  the  property  affected  by  such  judgment;  but  if  the  grant- 
ee's grantordid  not  have  such  a  right,  such  grantor  can  not  claim 
it.     Walker  v.  Seller,  90  Ind.  198,  disaffirmed  on  this  point.      lb, 

7.  Erroneous  but  not  Void.— Can  not  be  Enjoined. — For  Greater 
Amount  than  Demanded.— Where  the  court  has  jurisdiction  of  the 
person  and  the  subject-matter,  the  fact  that  the  judgment  ren- 
dered was  for  a  greater  amount  than  was  alleged  by  the  affidavit 
in  the  attachment  proceedings  to  be  due,  does  not  make  the  judg- 
ment void,  and  it  can  not  be  enjoined. 

Gum-Elattic  Roofing  Co.  v.  Mexico  Pub.  Co.,  158 

8.  When  Enforcement  can  not  be  Enjoined.— Jurisdiction.— The  enforce- 
ment of  a  judgment  rendered  in  an  action  in  which  the  court  had 

e-isdiction  of  the  persona  and  the  subject-matter,  and  which  has 
en  affirmed  on  appeal,  can  not  be  enjoined. 

Soot  V.  Morgan,  £06 
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9.  Jteversal  of  Original  Judgment  on  Appeal. — Effect  on  Subsequent 
Judgment.— The  fact  that  the  original  judgment  in  the  case  in  which 
the  injunction  bond  iu  given,  and  on  which  the  subsequent 
action  was  baaed,  was  reversed  on  appeal,  can  have  no  bearing  on 
the  enforcement  of  the  subsequent  judgment.  J6. 

10.  Lien,  Extent  of. — Outstanding  Equities. — A  judgment  is  a  lien  only 
on  the  title  of  the  judgment  defendant,  and  is  subject  to  all  out- 
standing equities.  Chaie  v.  Van  Meter,  311 

11.  Motion  in  Arrest.— Aa  to  faults  in  the  finding  or  verdict,  the  judg- 
ment may  be  arrested  when  the  court  can  not  discover  there- 
from for  which  party  judgment  ought  to  be  rendered. 

Alexander  v.  Alexander,  555 

12.  Motion  in  Arrest.—  When  Should  Be  Overruled.— Consideration  of 
Finding. — Motion  in  arrest  can  never  exclude  consideration  of 
the  finding,  and  it  is  only  when  the  defects  of  the  complaint  or 
croHa-com plaint  are  shown  to  be  cured  by  the  finding  that  the 
motion  in  arrest  should  be  overruled.  Ik. 

■acttee. — A  judgment  \ 

.     _>f  parties. 

Cargar  v.  Fee,  51S 

JUDGMENT  NON  OBSTANTE  VEREDICTO. 

See  Record,  2. 

JUDICIAL  NOTICE. 

Bee  Master  and  Servant,  10. 

1.  Gat,  Explosion  of. — The  courts  will  take  judicial  notice  that 
natural  gas  will  not  spontaneously  explode. 

McGahan  v.  Indianapolis  Natural  Oat  Co.,  335 

2.  Banks  and  Banking. — Courts  will  take  judicial  notice  of  the  man- 
ner in  which  banking  business  is  conducted. 

State  v.  Arnold  628 
JURISDICTION. 
See  Appeal,  5;  Judgment,  8;  Supreme  Court,  1,  2;  Taies,  4. 

1.  On  Appeal. — Amount  in  Controversy,  How  Ascertained. — Where  the 

Kintiff  recovers  a  judgment  in  the  trial  court  for  only  a  part  of 
claim,  and  is  dissatisfied  therewith  and  appeals  to  this  court, 
the  amount  in  controversy  in  such  appeal  is  tne  amount  of  the 
difference  between  his  judgment  and  his  claim. 

Johnson  v.  Board,  etc.,  151 

2.  Suprime  Court. — Constitutionality  of  Statute. — Amount  of  Recovery. 
— Where  the  issues  presented  make  it  necessary  to  decide  as  to 
the  constitutionality  of  a  statute,  the  jurisdiction,  on  appeal,  is  in 
the  Supreme  Court,  notwithstanding  the  amount  in  controversy 
ii  less  than $3,600.  lb. 

8.  Of  Person.— Of  Subjeet-Matter. — That  the  court  had  jurisdiction 
both  of  the  person  and  the  subject-matter,  see  opinion. 

Gum-Elastic  Roofing  Co.  y.  Mexico  Pub.  Co^  158 

4.  Of  the  Person.-^  When  Presumed. — Where  a  court  of  general  juris- 
diction (as  the  circuit  court)  has  jurisdiction  of  the  subject  of  the 
action,  it  will  be  presumed  that  jurisdiction  of  the  person  was 
acquired,  in  the  absence  of  a  contrary  showing,  where  the  party 
sought  to  be  concluded  was  a  party  to  the  adjudication. 

Davit  v.  Taylor,  489 

6.  Change  of  Venue  from  County  by  Pro  Tempore  Judge  Appointed  6r 
Pro  Tempore  Judge.— When  Invalid— Reversal.— New  Trial.— Cir- 
cuit Court.— Where  objection  is  made  to  the  competency  of  a  pro 
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tempore  judge,  and  each  pro  tempore  judge  appoints  another  pro 
tempore  judge,  to  which  objection  is  promptly  made,  and  the  sec- 
ond pro  tempore  judge  grants  a  change  of  venue  from  the  county, 
and  an  appeal  is  taken  from  the  judgment  of  the  court  to  which 
the  case  was  sent  on  change  of  venue,  and  the  case  is  reversed  on 
appeal  and  remanded  with  order  for  further  proceedings,  the  ap- 
pointment of  the  pro  tempore  judge  by  a  pro  tempore  judge  being 
erroneous  and  promptly  objected  to,  all  acts  done  in  the  case  on 
and  after  the  change  of  venue  from  the  first  pro  tempore  judge 
were  nullified  by  the  reversal  in  the  Supreme  Court,  and  the  only 
authority  that  should  be  exercised  by  the  court  of  tbe  county  to 
which  the  change  of  venue  was  taken  was  to  return  the  case,  after 
being  reversed  and  remanded,  to  the  court  of  the  county  of  origi- 
nal jurisdiction,  which  had  at  no  time  been  divested  of  jurisdiction 
by  the  attempted  change  of  venue.  Cargar  v.  Fee,  57S 

JUROR,  QUALIFICATIONS  OF. 

See  Practice,  12. 
JURY. 
See  Evidence,  7,  8;  Witness,  1. 
Struck  Jury. — Objection  to  Xanner  of  Selecting.  — When  can  not  be  Made. 
— Where  a  struck  jury  has  been  requested,  a  party  can  not  partici- 
pate in  the  selection,  aud  take  his  chances  on  securing  a  favor- 
able verdict,  and  afterwards  object  to  the  manner  in  which  the 
selection  was  made.  Ohio,  etc.,  R.  W.  Co.  v.  Stein,  61 

LANDLORD  AND  TENANT. 
When  Such  Relation  does  not  Exist.— For  facts  insufficient  to  establish 
the  relation  of  landlord  and  tenant,  see  opinion. 

Cargar  v.  Fee,  57t 
LAW  AND  FACT. 
See  Fraud,  3;  New  Trial,  6;  Supreme  Coubt,  8. 
LEASE. 
See  Quieting  Title,  1. 
Forfeiture  for  Failure  to  Operate   UnderMtning  Lease. — Inability  to  Ope- 
rate Under  Lease. — A  lease  of  land  for  twenty  yearsfor  mining  pur- 
poses, providing  that  if  the  enterprise  should  be  abandoned  for 
twelve  months  it  should  cease  and  become  nnll  and  void,  the  les- 
sor receiving  a  certain  part  of  the  net  profits  arising  from  operat- 
ing under  the  lease,  is  forfeited  by  a  failure   to  commence   such 
mining  operations  within  twelve  months  after  the  term  of  the 
lease  began,  although  no  time  is  specified  when  the  work  shall 
begin,  an  inability  to  proceed  with  the  work  is  no  defense. 

Woodward  v.  Mitchell,  406 
LEGATEE. 
See  Decedents  Estates,  I. 
LIEN. 
See  ExaocTiOH,  2 ;  Judgment,  10 ;  Real  Estatr,  0. 
MAINTENANCE. 
See  Fraudulent  Conveyance,  8. 
MANDAMUS. 
See  Change  of  Venue,  4. 
Peremptory   Writ  Mutt   Conform  to  Alternative   Wrtt.—BeUef  Relator 
Entitled  to.— A  relator  must  prove  himself  entitled  substantially 
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to  every  claim,  and  to  all  redreas  which  he  seeks  in  his  writ.  If 
he  fail  to  establish  any  substantial  part  of  his  claim  bia  applica- 
tion will  be  denied.  The  peremptory  writ  moat  conform  strictly 
to  the  alternative  writ,  except  that  the  words  containing  the  order 
to  show  cause  why  the  writflnould  not  be  obeyed,  and  these  words 
Bhoald  be  omitted.  State,  ex  Ml.  v.  Miller,  And.,  107  Ind.  39,  over- 
ruled in  part.  Trant,  And.,  v.  .State,  exrel.,  414 

MARGINAL  NOTES. 
See  Svpksmb  Court  Practice,  i,  12. 
MARRIED  WOMAN. 
See  Estoppel,  5;  Husband  and  Wipe. 
Covenant*   of   Title,    When  Bound  op.— The  statute  binds   a   married 
woman  only  by  her  covenants  of  title  in  conveyance  of  her  sep- 
arate property.  Miller  v.  Miller,  174 
MASTER  AND  SERVANT. 

1.  Railroad.— Notice  of  Defective  Engine.— Foreman  of  Shops.— Notice 
to  the  foreman  of  a  railroad  company's  machine  shops,  of  the  de- 
fective condition  ot  an  engine,  is  notice  to  the  company. 

Ohio,  etc.,  R.  W.  Co.  v.  Suin,  61 

2.  Vice  Principal. — Fellovs- Servant. — A  servant  appointed  by  the 
master  to  perform  duties  owing  by  the  master,  is  not,  in  the  per- 
formance ot  such  duties,  a  co-employe.  lb. 

3.  Foreman  of  Machine  Shop*. — Capacity  of. — The  foreman  of  ma- 
chine shops  may  be  both  a  fellow-servant  and  a  vice  principal.  Jb. 

4.  Erroneous  Instruction. — Negligence  of  Fellow- Servant. — Recovery.-- 
In  an  action  by  a  brakeman  against  a  railroad  company  for  dam- 
ages for  personal  injury  by  reason  of  defective  engine,  an  instruc- 
tion that  for  any  act  of  negligence  on  Ithe  part  of  the  engineer. 
fireman,  and  other  brakemen,  he  can  not  recover,  is  an  erroneous 
statement  of  the  law.  1  b 

5.  Safe  Appliances . — Duty  to  Provide.— Vice  Principal. — Negligence.— 
A  master  is  charged  with  the  duty  of  providing  safe  and  suitable 
appliances,  and  if  he  entrusts  such  duty  to  an  employe  the  latter 
becomes  a  vice  principal  and  his  negligence  in  such  matter  is  the 
negligence  of  the  master. 

Indiana,  etc.,  R.  W.  Co.  v.  Snyder,  iifmr,  647 

6.  Railroad.— Hand  Car  Handle.— Knowledge  of  Defect.— When  Car- 
penter Who  Makes  Becomes  Vice  Principal. — Injury  to  Section  Band- 
— Liability  of  Master. — A  carpenter  in  the  shops  of  a  railroad  com. 
pany,  who  is  required  by  the  company  to  make  hand  car  handles 
and  put  them  in  place,  ia  as  to  such  service  a  vice  principal  and 
not  a  fellow-servant,  and  knowledge  on  his  part  that  a  handle 
which  he  makes  and  places  is  defective,  charges  the  master  with 
notice  and  renders  the  latter  liable  for  an  injury  resulting  to  a 
section  hand  sustained  while  using  the  car  in  the  due  course  of  his 
employment.  I  b 

7.  Inspection.— Subsequent  Knowledge  of  Defect.— An  inspection  by 
the  company  of  the  lumber  from  which  the  car  handle  was  made 
before  it  went  into  its  shops,  which  inspection  resulted  in  finding 
the  lumber  clear  and  free  from  knots,  does  not  relieve  the  mas- 
ter from  liability  where  it  appears  that  knowledge  of  a  defect  was 
afterwards  obtained  in  time  to  remedy  the  same  but  was  negli- 
gently not  acted  upon,  hi. 

8.  Negligence.— Knowledge  and  Want  of  Knowledge  of  Defects.— Bo* 
Pleaded. — In  an  action  by  a  servant  against  the  master  for  injur- 
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ies  sustained  by  reason  of  the  master's  breach  of  doty  owing  him, 
allegations  of  Knowledge  of  defects  by  the  master  and  want  of 
knowledge  thereof  on  plaintiff's  part,  may  be  made  in  general 
terms,  and  is  held  to  include,  not  only  actaal,  bat  constructive 
knowledge.  Louisville,  tie.,  R.  R.  Co.  v.  Miller,  Admx.,  685. 

9.  Sufficient  Allegations  of  Knowledge  of  Defect. — Railroad. — In  such 
case,  allegations  in  the  complaint  of  the  absence  of  ballast  in  the 
roadbed,  of  broken  ties,  and  of  ties  so  rotten  as  not  to  bold  the 
spikes  driven  into  them,  are  conditions  which,  if  existing  from 
the  original  construction,  must  have  been  known,  and,  if  arising 
from  use,  afforded  undoubted  opportunity  for  discovery.  lb. 

10.  Presumption  of  Knowledge. — Judicial  Notice. — Railroad. — The  court 
can  not  presume,  in  the  face  of  the  allegation  of  want  of  knowl- 
edge by  the  employe  (a  conductor  J,  that  he  had  been  so  long  em- 
ployed in  running  over  the  defective  track  as  to  become  familiar 
with  it ;  nor  can  the  court  know  that  a  conductor  has  a  reasona- 
ble opportunity  of  seeing  that  ties  are  broken,  or  that  they  have 
decayed,  or  that  ballast  has  not  been  sufficiently  placed  or  is  dis- 
placed. 16. 

11.  Negligence. —  Unnecessary  Allegation. — Where  the  damages  sued  for 
are  the  result  of  neglected  duties  of  the  master,  it  is  not  neces- 
sary to  negative  the  contribution  of  negligence  by  a  fellow-serv- 
ant. 76. 

MERGER. 
See  Real  Estate,  11,  12,  13,  14. 
MINES  AND  MINING. 
See  Lease. 
MINISTERIAL  ACT. 
See  Exemption  fjiou  Execution,  1. 
MISCONDUCT  OF  COUNSEL. 
See  Criminal  Law,  1. 
MISCONDUCT  OF  JURY. 
See  Criminal  Law,  2,  3. 
MISTAKE. 
See  Will,  1,  2,  3. 
MORTGAGE. 
See  Building  Association,  1;  Chattel  Mortgage;  Fees  and  Salar- 
ies, 1;  Parent  and  Child,  ti,  7;  Partnership,  9. 

1.  foreclosure. — Reformation.— Demand. — Deed. — In  an  action  to  re- 
form and  foreclose  a  mortgage,  it  is  not  necessary  to  allege  and 
prove  a  demand  for  a  reformation  of  such  mortgage  before  suit 
brought ;  nor  need  such  a  demand  be  made.  In  an  action  for  re- 
formation of  a  deed,  a  demand  must  be  first  made. 

Walls  v.  State,  ex  rel.,  16 

2.  Reformation  of  Mortgage. — Sufficiency  of  Complaint.—  A  complaint 
only  for  the  reformation  of  a  mortgage  containing  an  erroneous 
description,  should  set  out  the  land  mortgaged,  the  mistake  which 
occurred,  and  the  prayer  for  relief  should  fie  for  the  reformation 
of  the  instrument  in  accordance  with  the  correction  of  the  mis- 
take. 76. 

3.  Reformation.— Notice  to  Subsequent  Purchaser  of  Error  in  Descrip- 
tion.— Where  an  error  in  the  description  appears  on  face  thereof 
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on  record  of  the  mortgage,  that  is  sufficient  notice  to  *  subsequent 
purchaser  to  put  him  on  hie  guard.  lb. 

4.  Notice  to  Innocent  Purchaser. — Reservation  of  Mortgage  from  War-  f 
rantj/. — The  grantee  in  a  deed  containing  a  reservation  from  the  "• 
warranty  thereof  of  any  and  all  mortgages  on  the  land  conveyed, 
is  chargeable  with  notice  of  any  mortgage  that  may  be  thereon. 

5.  Description  of  Debt  Secured. — A  mortgage,  to  be  valid,  must  in 
some  way  describe  and  identify  the  indebtedness  it  is  intended 
to  secure.  Literal  accuracy  is  not  required,  but  the  description  of 
the  debt  must  be  correct  so  far  as  it  goes,  and  full  enough  to  direct 
attention  to  the  sources  of  correct  information  in  regard  to  it,  and 
be  such  as  not  to  mislead  or  deceive  as  to  the  nature  or  amount 
of  it,  by  the  language  used.  Bowen  v.  Hatcliff,  Assignee,  393 

6.  Renewal  of  Notes. — Note  Qivenfor  Debt  Not  Seatredby  Mortgage. — 
A  note  given  in  renewal  of  another  note  not  described  in  the  mort- 
gage can  not  be  considered  as  secured  by  such  mortgage ;  nor  is  a 
note  given  for  an  indebtedness  not  secured  by  a  mortgage.        lb. 

7.  Amount  of  Recovery  on  Foreclosure,  When  Amount  Not  Specified  in 
Mortgage. — Where  the  amount  of  the  indebtedness  is  not  specified 
in  the  mortgage,  the  mortgagee,  on  a  foreclosure,  is  entitled  to  re- 
cover only  so  much  as  he  shows  affirmatively  is  due.  lb. 

8.  Foreclosure. — Complaint  by  Heirs. — Necessary  Allegations. — Acorn- 
plaint  by  heirs  to  foreclose  a  mortgage  executed  to  the  ancestor, 
which  fails  to  allege  that  no  debts  are  owing  by  the  ancestor's 
estate,  and  that  no  letters  of  administration  were  granted,  is  bad 
OD  demurrer.  iirunjon  v.  Henry,  45$ 

MORTGAGOR. 

Bee  Real  Estate,  12. 

MOTION. 

See  Practice,  18. 

MOTION  IS  ARREST. 

See  Practice,  10. 

MOTION  FOR  JUDGMENT. 

See  Practice,  9, 

MOTION  TO  MAKE  MORE  SPECIFIC. 

See  Practice,  4. 

MOTION  TO  MODIFY  JUDGMENT. 

See  Supreme  Court  Practice,  17,  19. 

MOTION  TO  QUASH. 

See  Criminal   Law,  16. 

MOTION  TO  SEPARATE  CAUSES. 

See  Practice,  19. 

MOTION  TO  STRIKE  OUT. 

See  Practice,  5,  6,  7. 

MOTIVE. 

See  Fraudulent  Conveyance,  4. 

MUNICIPAL  CORPORATION. 

L  Power  to  Regulate  Streets  can  not  be  Used  to  Destroy  Valid  Contract* 

with  City.— The  power  of  a  city  to  regulate  and  control  the  use 
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of  its  streets  does  not  give  such  city  the  additional  right  to  pro- 
hibit, annul,  or  destroy  rights  arising  out  of  a  valid  contract. 

City  of  Indianapolis  v.  Consumers'  Qas  Trust  Co.,  107 
3.  Legislative  Contract— Franchise  to  lag  Gas  Mains  in  Street.— Sub- 
sequent Impairment  of  Contract. — Power  granted  by  a  city  to  a 
gas  company  to  lay,  maintain,  and  repair  gas  pipes  in  its  streets  is 
a  legislative  contract,  investing  such  company  with  the  right  of 
property  in  the  franchise  thus  granted,  which  the  city,  unless  the 
right  is  reserved,  can  not  takeaway  or   impair  without  the  com- 

Eiiy's  consent  by  any  subsequent  act.  Such  a  contract  is  as  bind- 
g  and  enforceable  as  that  of  a  private  corporation  or  person,  lb. 
8.   Limit  of  Power  to  Regulate  Streets. — The  exclusive  power  of  a  city 
to  regulate  and  control  the  use  of  its  streets  is  not  restricted  to 
that  of  transit  alone,  but  also  extends  to  the  laying  of  gas  and 
water  pipes,  and  to  the  promotion  of  the  public  health  and  con- 


4.  Repeal  of  Eight  to  lay  Wains  in  Street,  New  Method  of  Improving 
Streets. — Subsequent  Restriction  of  Right  to  lay  or  repair  Mains.~~ 
The  grant  of  a  right  by  a  city  to  a  gas  company  to  lay  and  repair 
mains  in  its  streets  can  not  be  subsequently  taken  away  from  such 
company  on  the  ground  that  new  and  other  methodsof  improving 
Streets  had  been  introduced  and  adopted  by  the  city  after  such 
grant  had  been  made,  and  especially  is  this  true  where  the  original 
grant  bound  such  company  to  speedily  repair  such  portions  of  the 
Street  as  it  opened  for  the  purpose  of  laying  and  repairing  such 
mains.  Nor  can  such  city,  by  a  subsequent  ordinance,  require 
such  company  to  first  obtain  permission  of  it  to  lay  a  main  in 
or  upon  a  street  or  to  repair  its  mains,  when  it  had  that  right, 
without  first  obtaining  such  permission,  under  its  original  gran) 
or  franchise.  lb. 

5.  Grant  of  Franchise  not  Compulsory. — Conditions  Accepted  become 
a  Contract. — Police  Power. — There  is  no  compulsion  on  the  part 
of  a  city  to  grant  to  any  gas  company  a  privilege  to  use  the  streets; 
and  if  it  grant  a  franchise  it  has  the  right  to  prescribe  and  im- 
pose terms  and  conditions,  which  become,  when  accepted  and 
complied  with,  a  binding  contract.  By  such  grant  the  city  does  not 
part  with  or  bargain  away  its  rights  under  the  police  power  to 
protect  the  public  health,  the  public  morals,  and  the  public  safety. 

6.  Construction  of  Penal  Ordinances. — Exceptions. — Penal  ordinances 
are  not  always  construed  literally,  and  courts  will  make  the 
necessary  exceptions.  lb. 

7.  Collateral  Attack  of  Resolution  of  Council. — Where  the  right  and 
power  of  a  common  council  of  a  city  to  pass  a  resolution  depends 
upon  the  existence  of  antecedent  facts,  the  decision  and  recitation 
of  the  council  that  such  facts  do  exist  is  conclusive;  and  such 
resolution  can  not  be  attacked  collaterally,  in  an  action  to  enforce 
it,  by  showing  that  the  recitations  of  the  council  in  the  resolution 
relative  to  the  existence  of  such  facts  were  false. 

City  of  Indianapolis  v.  Consumers'  Oas  Trust  Co.,  t}6 

8.  Willful  Violation  of  Ordinance,  Inability  to  Comply  With  Us  Terms. 
— An  ordinance  which  makes  it  a  penal  offense  for  a  gas  company 
to  "willfully"  refuse  to  lay  gas  pipes  in  a  street  when  ordered  by 
the  common  council  is  not  violated  by  such  company's  refusal  to 
lay  such  pipe,  when  such  refusal  is  made,  in  good  faith,  upon  the 
ground  that  it  is  not  physically  and  financially  able  to  do  so.   lb. 
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9.  Ordinance  Regvlattna  Flowing  Water  from  Willi  and  Spring*.— 
Street)  and  Alley*. — Constitutional  Laic— A  city  ordinance  provid- 
ing penalties  against  owners  or  occupants  of  lota  for  permitting 
water  from  any  flowing  well  or  spring  to  .flow  upon  any  of  the 
streets  or  alleys  ot  the  city  does  not  constitute  a  taking  of  prop- 
erty, but  is  simply  a  requirement,  that  the  property  owners  shall 
■0  control  it  as  not  to  impair  the  usefulness  of  the  public  streets 
and  jeopardise  the  public  health. 

Skaggt  v.  City  of  Martinsville,  (to 
10.  Power  Over  Street*  and  Alley*.— Incidental  Power  a*  to  Use  of  Prop- 
erty.— Flowing  Water. — The  power  expressly  given  to  control  the 


streets  and  enforce  sanitary  regulations  necessarily  implies  the 

-    - ;--  "■-    "!  -  ■  '■  - '  "  -   ---  o(  hf    . 

re  ere 

lb. 


power  to  require  the  citizen  to  so  control  the  uses  of  his  property 
'o  impair  or  defeat  the  powers  so  expressly  given.    Such 


11.  Reasonableness  of  Ordinance. — Courts  will  not  inquire  into  the  n 
sonablenees  of  an  ordinance  when  power  exists  to  pass  it.       1  o. 

12.  Garbage  Ordinance. — Requiring  Payment  for  Hauling  Garbage. — An 
ordinance  prohibiting  owners  or  tenants  of  premises  from  hauling 
away  garbage  from  their  premises,  requiring  them  to  put  it  into 
receptacles  convenient  for  removal  by  a  public  contractor,  re- 
quiring such  owners  or  tenants  to  pay  a  certain  specified  amount 
per  pound,  but  not  prohibiting  their  destruction  of  such  garbage 
on  the  premises  (taking  care  not  to  create  a  nuisance  in  so  doing), 
is  valid  under  and  authorized  by  the  provisions  of  a  statute  em- 
powering the  common  council  to  enact  ordinances  "to  prevent 
the  deposit  of  any  unwholesome  substances,  either  on  private  or 
public  property ;  to  compel  its  removal  to  designated  points,  and 
to  require  slops,  garbage,  ashes,  waste  or  other  material  to  be  re- 
moved to  designated  points,  or  to  require  occupants  of  premises 
to  place  them  conveniently  for  removal."     Walker  v.  Jameson,  i91 

13.  Removal  of  Garbage,  Cost  of  not  an  Assessment  Upon  Premise*.— 
The  cost  of  the  removal  of  such  garbage  is  not  an  assessment  upon 
the  premises  from  which  it  is  removed.  lb. 

14.  Power  to  Fix  Cost  of  Removal  of  Garbage. — A  statute  giving  the 
board  of  public  works  power  "to  remove  all  dead  animals,  gar- 
bage, filth,  ashes,  dirt,  rubbish,  or  other  offal  from  such  city, 
either  by  contract  or  otherwise,"  confers  upon  the  board  power 
to  fix  the  price  for  the  removal  of  garbage.  76. 

15.  Assessment  Defined. — An  assessment  is  a  charge  laid  upon  individ- 
ual property  for  the  reason  that  such  property  receives  a  special 
benefit  which  is  different  from  the  general  one  which  the  owner 
enjoys  in  common  with  others  as  a  citizen.  It  is  levied  only 
upon  the  property  benefited,  and  is  uniformly  restricted  to  the 


16.  Police  Power.— Pablic  Welfare. — It  is  within  the  general  power  of 
a  government  to  preserve  and  promote  the  public  welfare,  even 
at  the  expense  of  private  rights.  lb. 

17,  Power  to  Declare  a  Nuisance. — Dovbtfitl  Instance*. — A  municipal 
corporation  has  no  power  to  treat  a  thing  as  a  nuisance  which  can 
not  be  a  nuisance ;  out  it  has  the  power  to  treat  as  a  nuisance  a 
thing  which,  from  its  character,  location  and  surroundings,  may, 
or  does  become  such.  In  doubtful  instances,  where  a  thing  may 
or  may  not  be  a  nuisance,,  depending  upon  a  variety  of  circom- 
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stances  requiring  judgment  and  discretion  on  the  part  of  the  mu- 
nicipal authorities  in  the  exercise  of  their  legislative  functions, 
under  a  general  delegation  of  power,  their  action  declaring  a  cer- 
tain thing  a  nuisance  is  conclusive  of  the  question  and  binding 
on  the  courts.  lb. 

18.  Power  to  Delegate  Police  Powers.— Health.-  -1'he  State  may  dele- 
gate tea  municipal  corporation  authority  to  enact  ordinances  to 
preserve  the  public  health.  lb, 

18.  Police  Poteen,  When  Shall  be  Exercised.— Discretion,— It  rests 
solely  with  the  legislative  discretion,  inside  the  limits  fixed  by 
the  constitution,  to  determine  when  public  safety  or  welfare  re- 
quires the  exercise  of  the  police  power.  lb, 

20.  Method  of  Exercising  Power  When  Statute  is  Silent.— If  power  be 
conferred  an  a  municipal  corporation  by  a  law  of  the  State,  and 
such  law  does  not  prescribe  the  mode  of  performing  the  act, 
the  corporate  authorities  are  necessarily  clothed  with  a  reason- 
able discretion  to  determine  the  manner  in  which  the  act  shall 
be  performed;  and  all  reasonable  methods  of  executing  such 
power  are  permissible.  lb. 

SI.  Obstructions  in  Street. — Liability  of  City. — A  citv  which  permits  an 
obstruction  to  remain  an  unreasonable  length  of  time  upon  its 
streets  or  sidewalks,  until  the  presumption  arises  that  it  had  no- 
tice of  such  obstructions,  is  liable  therefor  to  the  same  extent  as  if 
it  had  itself  placed  the  same  there  in  the  first  instance. 

Senkenn  v.  City  of  EvantviHe,  675 

22.  Burden  to  Show  Excuse  for  Maintaining  Obstructions  in  Street. — 
Where  an  injury  is  occasioned  by  an  obstruction  in  a  street,  and 
the  city  is  sued  to  recover  damages  for  the  injury,  the  burden 
rests  upon  it  to  show  an  excuse  for  the  maintenance  of  such  ob- 
struction, lb, . 

23.  Presumption  Concerning  Obstructions. — The  presumption  is  that 
an  obstruction  placed  in  a  street  is  wrongfully  placed  and  per- 
mitted to  remain  there.  lb. 

24.  Bight  to  Place  Building  Material  In  Street.  —Permit—  The  right  to 
place  building  material  in  the  street  exists  only  in  case  of  neces- 
sity and  after  the  taking  of  due  precautions  not  to  injure  any 
person  lawfully  using  the  street.  Neither  the  person  erecting 
the  building  nor  the  city  itself  can  escape  liability  simply  by  the 
issuance  of  a  permit  to  place  building  materials  upon  the  street. 

NATURAL  GAS. 
See  Judicial  Notice,  1;  Municipal  Corporation,  2,  4;  HMHJoaROS,  4. 
NECESSARY    IMPLICATION. 
See  Divohcb,  2. 
NEGLIGENCE. 
See  Imputed  Nkgligknue;  Mabtbb  and  Servant,  4,  6,  8,  11;  Bail- 
boa  d,  1,  2. 
1.    Willful   Injury. —  Child  Jumping  upon    Moving    Train. — Failure  to 
Stop  Train. — Where  a  boy  eight  years  of  age,  standing  by  a  railroad 
track  as  a  freight  train  passes  through  a  town  on  a  sharp  up- 
grade, at  a  speed  of  eight   miles  an  hour,  is  warned  by  the  en- 
gineer to  get  away,  and  steps  back,  but  comes  up  to  the  train  again 
and  seizes  the  mounting  appliance  attached  to  the  end  of  a  car, 
and   hangs  on,   which   act  is  seen  by  the   fireman,    who  makes 
motions  warning  the  boy  to  get  off,  in  doing  which  he  falls  under 
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the  moving  train  and  is  injured,  the  railroad  company  la  not  lia- 
ble, as  the  failure  to  atop  the  train  and  remove  the  boy — which  it 
1b  notahown  could  have  been  safely  done — does  not  amount  to 
willfulness.  Pilteburgh,  etcn  R.  W.  Co.  v.  Redding,  101 

2.  Husband  and  Wife  Riding  in  Wagon. — Injury  at  Railroad  Crossing. 
— Imputing  Husband's  Negligence  to  Wife. — A  wife  riding  in  a  con- 
veyance driven  and  controlled  by  her  husband  and  negligently  in- 
jured at  a  highway  crossing  bv  the  locomotive  of  the  defendant, 
running  on  its  railroad,  if  she  herself  is  free  from  fault,  is  not  pre- 
vented from  recovering  damages,  although  her  husband  be  guilty 
of  negligence.    Ilia  negligence  can  not  be  imputed  to  her. 

Lake  Sh.ore.etc,  R.  W.  Co.  v.  Mcintosh,  Admr.,  SSI 

8.  Intervening  Agent,  Effect. — A  responsible  agent  intervening  be- 
tween the  original  negligence  and  the  injury,  cuts  off  the  line  of 
causation,  and  relieves  tlio  person  guilty  of  the  original  negligence 
from  liability.  McGahan  v.  Indianapolit  Natural  Gat  Co.,  336 

A.  Natural  Gas  Exploding,  Failure  to  State  Cause  of  Explosion. — A 
complaint  for  injuries  occasioned  by  gas  escaping  from  a  service 
pipe  into  a  house  and  exploding,  without  showing  what  brought 
about  the  explosion,  is  not  sufficient  to  withstand  a  demurrer  for 
want  of  facts.  lb. 

6.  Plaintiff  Free  From  Contributory  Negligence. — It  is  as  much  a 
part  of  the  plaintiS'a  cause  of  action  to  show  affirmatively  that  he 
was  free  from  fault  or  negligence  as  to  show  that  the  defendant 
was  guilty  of  negligence.  Thomas  v.  Hoosier  Stone  Co.,  518 

6.  Employe  Assumes  Ordinary  Risks. —  Work  Outside  of  Employment. — 
An  employe,  by  his  contract  of  employment,  impliedly  agrees  to 
run  all  the  ordinary  and  usual  risks  of  danger  to  himself  incident 
to  and  connected  with  the  service  in  which  he  agrees  to  engage, 
although  theduties  of  the  sen-ice  may  be  necessarily  hazardous,  but 
this  rule  does  not  apply  where  his  master  orders  him  to  perform 
a  service  outside  of  the  scope  of  his  employment.  16. 

NEW  TRIAL. 

Bee  Jurisdiction,  6;    Quibtino  Titli,  2;  Sdfbuce  Court  Psacticb, 

5,  15,  16, 18. 

1.  Verdict  Against  Preponderance  of  Evidence. —Duty  of  Court.— Bevievr 
in  Supreme  Court. — If  the  jury  find  against  the  clear  preponder- 
ance of  the  evidence,  even  in  a  case  of  conflict,  that  constitutes 
an  error  of  fact,  and  not  of  law ;  and  it  is  the  duty  of  the  trial 
court  to  correct  such  error  by  granting  a  new  trial  on  the  ground 
that  the  verdict  is  not  sustained  by  sufficient  evidence.  In  such 
a  case  the  Supreme  Court  has  no  power  to  review  such  acts. 

Deal  v.  State,  354 

2.  When  Trial  Court  Should  Grant.— Power  o/  Supreme  Court.— It 
the  trial  court  make  a  mistake  of  law  against  a  party,  which  is 
materially  prejudicial  or  harmful  to  his  rights,  it  is  the  duty  of 
the  trial  court  to  grant  him  a  new  trial,  and  if  it  refuse  to  do  so 
the  Supreme  Court  can,  for  the  error  of  law,  reverse  the  case  and 
order  a  new  trial,  for  in  such  an  instance  he  has  not  had  one  fair 
trial  allowed  him  by  the  law.  lb. 

4.  As  of  Right.— Title  But  Incidentally  Involved.— A  new  trial  as  of 
right  is  not  permitted  where  title  to  real  estate  is  but  incidentally 
involved.  Davis  v.  Cleveland,  etc.,  R.  W.  Co.,  *68 

b.  Nexnly  Discovered  Ertdenee  Irrelevant  to  the  Issues.— It  is  not  error 
to  overrule  a  motion  for  a  new  trial  on  account  of  newly  discov- 
ered evidence,  where  such  evidence  is  irrelevant  to  the  issues.  lb. 
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ti.   No  Evidence  to  Support  Verdict.— Law  and  Fact. — When  there  is 

no  evidence  to  support  the  verdict  such  verdict  is  an  error  of  law. 

Robbim  v.  Spencer,  483 

7.  AsofRtght.—NotDemandable  Until  After  Judgment  Rendered.— A. 
party  can  not  demand  a  new  trial  as  of  right  until  after  judg- 
ment has  been  rendered  upon  the  finding  of  the  court  or  the  ver- 
dict of  the  jury.  Pertonette  v.  Cronkhite,  686 

8.  Instructions,  how  Several  May  be  Assigned  as  a  Season  for  a  New 
Trial. — Separate  Assignment. — An  assignment  as  a  cause  for  a  new 
trial  that  "the  court  erred  in  giving  to  the  jury  each  of  the  in- 
structions numbered  from  one  to  sixteen  inclusive,  which  were 
given  by  the  court  to  the  jury,"  is  a  separate  assignment  of  each 
of  the  sixteen  instructions  as  a  caase  for  a  new  trial,  and  is  suffi- 
cient to  secure  the  court's  consideration  of  each  of  the  instruc- 
tions. Terre  Haute,  etc.,  R.  R.  Co.  v.  McCorkU,  61S 

fl.  How  Exceptions  Must  be  Taken,  and  Rulings  Assigned  as  a  Cause  Jor 
a  New  Trial. — An  exception  must  be  so  taken  as  to  require  the 
trial  court  to  re-examine  and  review  each  particular  ruling  by 
itself,  regardless  of  the  other  rulings  complained  of,  and  each 
particular  ruling  must  be  pointed  out  in  the  exception  and  in  the 
motion  for  a  new  trial  with  such  a  degree  of  certainty  that  both 
the  trial  court  and  the  appellate  tribunal  can  turn  to  and  read  and 
review  each  particular  ruling  objected  to,  and  know  while  so  en- 
gaged that  it  is  not  wasting  its  time  on  something  not  objected  to. 

lb. 
NOTICE. 
See  Execution-,  1 ;  Judicial  No-itch  ;  Master   and   Servant,  1,7,8; 
Mortgage,  S,  4;  Office  and  Officer;  Sheriff. 
NUISANCE. 
See  Municipal  Corporation,  17. 
OBSTRUCTION  OF  HIGHWAY. 
See  Municipal  Corporation,  21,  22,  23,  24, 
OFFICE  AND  OFFICER. 
Statutory  Powers. —Persons  Dealing  With. — Notice. — All  persons  deal- 
ing with  officers  exercising  statutory  powers,  and  whose  authority 
is  limited  by  statute,  are  charged  with  notice  of  the  scope  of  such 
officers'  authority.  Julian  v.  State,  581 

ORDINANCE. 
See  Municipal  Corporation,  8,  8,  9,  11,  12. 
PARENT  AND  CHILD. 
1.   Action  by  Parent  for  Causing  Death  of  Child— Law  of  Another  State. 
— Presumption. — In  an  action  by  a  father  for  causing  the  death  of 
his  child  in  another  Btate,  the  presumption  ia  that  the  common 
law  on  that  subject  prevailed  iu  such  other  State,  and  his  right 
to  recover  will  be  determined  by  that  law. 

Jackson  v.  Pittsburgh,  etc.,  R.  W.  Co.,  141 

9.  Right  of  Action  at  Common  Law. — A  civil  action  does  not  lie  at 
common  law  for  causing  the  death  of  a  human  being.  lb. 

8.  Action  for  Loss  of  Service.— Basis  of  Action. — A  parent  may 
recover,  at  common  law,  from  a  wrongdoer,  damages  for  depriv- 
ing him  of  the  services  of  his  child,  upon  the  same  principle  that 
the  master  recovers  for  loss  of  service  of  his  servant.  lb. 

4.  Loss  of  Service. — Death  of  Child. — Instantaneous  Death, — Medical 
Service. — Nursing. — When   the   act   of   the  wrongdoer  causes   a 


s  nay  recover,  at  common  law,  the  value 

of  the  child'B  services  from  the  time  of  the  injury  until  ita  death, 
and  may  also  recover  any  incidental  damages  he  may  have  Buf- 
fered, such  as  medical  attendance  and  care  and  nursing  up  to  that 
time.  When  death  is  instantaneous,  or  practically  so,  no  redress 
at  common  law  is  possible.  lb. 

6.  Death  by  Wrongful  Act. — Funeral  and  Burial  Szpen*e». — Common 
Laic. — Where  the  death  of  a  child  is  caused  by  the  wrongful  act  of 
the  defendant,  its  parent,  at  common  law,  can  not  recover  the 
cost  of  its  funeral  and  burial  expenses ;  but  the  rule  is  different 
when  the  action  is  brought  under  the  provisions  of  our  civil  code, 
giving  a  right  of  action  to  a  parent  against  the  person  wrongfully 
causing  ita  death.  lb. 

8.  Family  Settlement. — Conveyance. — Mortgage  for  Benefit  of  Orantor't 
Children.— Veiling  of  Title— Revocation  by  Will.—  Trust.— Where, 
in  the  nature  of  a  family  settlement,  a  parent  conveys  to  one 
child  certain  real  estate,  and  the  grantee  agrees  to  pay  to  each  of 
the  Other  children,  at  the  parent's  death,  a  certain  sum,  repre- 
senting his  interest,  and  executes  notes  and  a  mortgage  securing 
them  to  carry  out  the  agreement,  a  trust  is  thereby  created  in  the 
grantee,  and  the  title  and  control  of  the  notes  passes  to  and  vests 
in  the  children,  without  power  of  revocation  by  will  of  the 
ancestor.  Brunson  v.  Henry,  455 

7.  Mortgage. — Recording. — Acceptance  by  Beneficiarie*. —  Acceptance  by 
Infant*. — The  recording  of  the  mortgage  by  the  parent  consti- 
tuted a  delivery  to  the  beneficiaries,  and  it  will  be  presumed  that 
the  adults  accepted  the  provisions  made  for  their  benefit,  and  the 
law  puts  in  an  acceptance  for  the  minors.  lb. 

PARTIES. 
Bee  Appeal,  1,  6;  Judgment,  1 ;  Pludwo,  7. 
Power  of  Court  to  Strike  Out  Name*  of.— Failure  of  Clerk  to  Male*  Min- 
ute* of. — The  court,  in  its  discretion  and  for  the  furtherance  of 
justice,  may  direct  the  name  of  any  party  to  be  added  or  struck 
out,  and,  if  a  proper  judgment   ia  rendered,  the   mere   failure  of 
the  clerk  to  enter  a  formal  minute  of  the  action  is  not  material. 
Brunson  v.  Henry,  455 
PARTITION. 
1.    Can  Only  Be  Had  by  Joint   Tenants  or  Tenant*  in  Common. — Ca*e 
Stated.— Ownere  of  Distinct  Part*  of  Building.— Where  a  partition 
sale  ia  sought  of  a  building  on  the  basis  that  the  defendant  owns 
the  south  rooms  of  the  third  story,  with  the  right  to  ingress  and 
egress,  and  the  plaintiff  owns  the  remainder  of  said  building,  and 
that  the   plaintiff  wishes  to  terminate  its  use  of  the  building  (a 
school  house)  on  account  of  its  deteriorated  and  dangerous  con- 
dition and  its  incapacity  for  school  purposes,  partition  or  parti- 
tion sale   can  not  be   had  where  the  complaint  does  not  disclose 
what  the  respective  interests  held  by  the  parties  are,  as  partition 
can  only  be  granted  where  the  parties  hold  as  joint  tenants  or  as 
tenants  in  common. 

School  Corporation,  etc.,  v.  Ruiielmlle  Lodge,  etc.,  itt 

S.   Complaint,  Sufficiency  of. — That  the  complaint  does  not  state  facta 

sufficient  to  make  a  case  in  partition,  see  opinion.  lb. 

PARTITION  LINE. 

See  Real  Estate,  7. 

PARTNERSHIP. 

1.  Bight  of  Survivor*  on  Death  of  a  Member. — The  surviving  partners, 


on  the  death  of  one  member  of  the  partnership,  are  the  only  per- 
sons who  have  a  right  to  close  up  the  business  of  the  partner- 
ship, to  collect  its  assets  and  to  bring  suits  to  enforce  its  rights. 
Needham  v.  Wright,  19q 

2.  Death  of  Member. — Effect. — The  deathof  a  member  of  a  partnership 
haa  the  effect  to  dissolve  it,  unless  otherwise  provided  in  the  part- 
nership agreement.  lb. 

S.  Assignment  for  Benefit  of  Creditors  by  Individual  Partner. — An  as- 
signment for  the  benefit  of  his  creditors  by  a  member  of  a  part- 
nership, of  all  his  individual  property,  does  not  deprive  the  part- 
nership of  the  right  to  control  its  assets.  lb. 

4.  Surviving  Partners. — Relations  hip  to  Each  Other. — Possession  of  As- 
sets.— Distribution. — Case  Disapproved.—  Surviving  partners  are 
nearer  joint  tenants  than  tenants  in  common.  They  are  trustees 
for  winding  up  the  affairs  of  the  partnership,  and  they  have  the 
right  of  possession  of  all  the  firm  property  pending  settlement. 
After  payment  of  all  the  obligations  of  the  firm,  the  residue  of 
the  assets  is  distributed  among  the  several  surviving  members 
and  the  representatives  of  the  deceased  members.  Stair  v.  Rich- 
ardson,  108  Ind.  429,  disapproved.  16. 

5.  Surviving  Partners. — Receiver. — Possession. — It  is  only  after  the  ap- 
pointment of  a  receiver  that  the  settlement  of  the  partnership  af- 
fairs can  be  taken  out  of  the  hands  of  the  surviving  partners.    lb. 

6.  Preference  of  Creditors  by  Surviving  Partner. — Conveyance  in  Trust. 
— A  surviving  partner  may  prefer  firm  creditors,  in  the  absence  of 
a  statute  forbidding  it,  and  may  transfer  the  firm  afiBeta  to  a  third 
person  in  trust  for  the  benefit  of  such  preferred  creditors. 

Havens  <fc  Gtddei  Co.  v.  Harris,  etc.,  387 

7.  Surviving  Partner.— Preference  of  Creditors. — Petition  for  Receiver, 
tthen  Insufficient. — Where  a  surviving  partner  has  made  a  pref- 
erence of  partnership  creditors,  and  has  conveyed  the  partner- 
ship assets  in  trust  for  such  creditors,  a  petition  for  the  appoint- 
ment of  a  receiver  lor  such  assets,  which  discloses  such  a  state  of 
facts,  is  insufficient  on  demurrer  ;  for  if  a  receiver  were  appointed, 
there  would  be  nothing  to  receive,  and  such  appointment  would 
be  an  objectless  and  useless  ceremony.  lb. 

8.  Partnership  Property. —  What  Constitutes. — Where  the  taxes  on  a 
flouring  mill  were  in  the  firm  name,  and  each  member  of  the  firm 
contributed  one  half  of  the  money  that  went  into  the  business, 
and  the  firm  had  sole  possession  and  use  of  the  mill  and  milling 
business,  and  did  business  with  a  hank  in  the  firm  name,  made 
repairs  at  the  expense  of  the  firm,  put  a  roller  process  in  the  mill 
which  was  paid  for  out  of  the  firm  money,  the  mill  anfl  the  real 
estate  upon  which  it  stood,  however  acquired  by  the  parties,  was 
partnership  property  and  subject  first  to  the  payment  of  partner- 
ship debts.  Booher,  Rec,  v.  Perrill,  5J9 

9.  Mortgage  of  Individual  Interest  to  Secure  Individual  Debt. — Foreclos- 
ure Sale. — Title. — If  a  member  of  a  partnership  mortgage  his  in- 
dividual interest  in  the  partnership  property,  and  such  interest 
he  sold  on  foreclosure,  the  purchaser  at  sheriff's  sale  does  not  nec- 
essarily obtain  absolute  title  to  the  property ;  for  the  partnership 
debts,  if  any,  must  first  be  paid  out  of  the*  partnership  property, 
and  afterwards  the  individual  partners'  debts.  lb. 

PERSONAL    INJURY. 
See  Action,  1 ;  Recovery. 


PLEADING. 
See  Divorce,  2,8,  9;  Ejectment;  Fraud,  1;  Formes  Adjudication, 
3;  Husband  and  Wife,  2,3;  Master  and  Servant,  8,  9,  11; 
Mortgage,  2,  8;  Necesbaev  Implication;  Partnership,  7;  Par- 
tition, 2;  Quieting  Title,  1,  3;  Real  Estate,  6,  10;  Receiver, 
4;  Supreme  Court  Practice,  8. 

1.  Complaint. — Filing  Additional  Paragraph  after  Reversal  by  Supreme 
Court,  and  Order  for  New  Trial. — Amendment  of  Pleading. — Practice. 
— Where,  after  the  reversal  of  a  case  in  the  Supreme  Court,  and 
it  has  been  remanded  tor  a  new  trial,  an  additional  paragraph  of 
answer  ia  filed,  which  amounts  to  only  a  restatement  of  the  origi- 
nal cause  of  action,  in  which  other  allegations  as  to  defects  in 
the  engine  complained  of  were  made,  there  was  no  invasion  of 
the  defendant's  right  in  the  filing  of  this  additional  paragraph. 

Ohio,  etc.,  R.  W.  Co.  v.  Stein,  SI 

2.  Counterclaim  or  Cross-Complaint,  What  it  in  an  Action  to  Recover 
Real  Estate. — In  an  action  to  recover  possession  of  real  estate,  a 

[ ileading  filed  by  the  defendant  in  which  he  claims  title  to  the 
and  and  asks  that  the  title  be  quieted,  or  any  other  affirmative 
relief,  constitutes  a  counterclaim  or  cross-complaint. 

Rots  v.  Santa,  ltO 

3.  Sufficiency  of  Complaint. — Improper  Exhibit  can  not  Aid  Complaint. 
— In  an  action  to  vacate  a  judgment  rendered  by  a  justice  of  the 
peace,  and  to  enjoin  its  collection,  the  certified  transcript  of  the 
judgment  and  the  proceedings  before  the  justice,  if  filed  with  the 
complaint  as  an  exhibit,  do  not  thereby  become  a  part  of  the 
record,  and  can  not  be  considered  in  determining  the  sufficiency 
of  the  complaint.    Gum-Elastic  Roofing  Co.  v.  Mexico  Pub.  Co.,  158 

4.  Judgment  and  Proceedings,  in  Suit  to  Vacate  Same,  Need  not  be 
Made  Exhibit  to  Complaint. — In  an  action  to  vacate  a  judgment 
and  enjoin  its  collection,  a  transcript  of  the  judgment  and  pro- 
ceedings need  not  be  made  an  exhibit  to  the  complaint.  lb. 

6.  Complaint. — Information. —  Quo  Warranto. — Corporatton.  — In  an 
action  by  information  in  the  nature  of  a  quo  warranto,  against 
persons  acting  within  this  State  as  a  corporation  without  being 
legally  incorporated,  the  complaint  sufficiently  shows  them  to  be 
acting  as  such  within  the  State,  which  avers  "that  the  defendants, 
without  having  been  incorporated,  are,  and  have  been,  since  the 
6th  day  of  December,  1892,  usurping  the  franchise  of  being  a  cor- 
poration nnder  and  by  the  name  of  the  Brazil  Electric  Street 
Railway  Company,  and  by_  that  name  of  pleading,  and  being  im- 
pleaded, answered  and  being  answered  in  the  Clay  Circuit  Court 
of  Indiana,  contracting  and  being  contracted  with,  and  of  attempt- 
ing to  acquire,  hold,  and  use  certain  streets  in  the  city  of  Brazil, 
Clay  county,  Indiana,  for  the  purpose  of  constructing,  maintain- 
ing and  operating  a  street  railway  therein  and  thereover." 

Smith  v.  State,  ex  re!.,  S$S 

6.  Complaint.— Damages  for  Lots  of  Title  to  Land. —  Want  of  Consider- 
ation.—Former  Adjudication. — In  an  action  for  damages  for  loss 
of  title  to  land  without  consideration,  by  conveyance  by  a  com- 
missioner, in  pursuance  to  an  order  of  court,  the  complaint  is  in- 
sufficient, which  discloses  that  the  question  of  want  of  consid- 
eration was  adjudicated  in  the  former  action  in  which  the  order 
of  conveyance  was  made.  And  the  judgment  not  being  void, 
could  not  be  thereafter  attacked  by  such  a  proceeding. 

Davit  t.  Taylor  tS9 

7.  Complaint  by  Several  Persons  Must  Be  Good  at  to  All.— Where  an 
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action  is  brought  in  the  names  of  several  persona  the  complaint 
must  show  a  cause  of  action  in  favor  of  all,  or  it  will  be  bad  on 
demurrer  for  want  of  facts.  Branson  v.  Henry  466 

8.  Complaint  upon  Written  Instruments.— Answer  Contradicting  Terms 
of. — A  paragraph  of  answer  to  a  complaint  to  foreclose  a  mort- 
gage which  seeks  to  contradict  the  plain  terms  and  unequivocal 
words  of  the  mortgage  ia  bad  on  demurrer.  lb. 

9.  Scope  and  Tenor.— Theory.— A  pleading  must  be  judged  from  its 
general  scope  and  tenor,  and  it  must  proceed  on  a  definite  theory, 
and  be  sufficient  on  that  theory  or  it  will  not  be  good  for  any 
purpose.  Terre  Haute,  etc.,  B.  R.  Co.  v.  McCorkie,  61S 

PLEA  IN  ABATEMENT. 

See  Abatement  ;  Drainage,  8. 

POLICE  POWER. 

See  Municipal  Corporation,  5,  16,  16,  19. 

POSSESSION. 

See  Adverse  Possession;  Partnership,  5;  Real  Estate,  16. 

PRACTICE. 

Bee  Exceptions  ;  Pleadino,  1;  Supbxme  Court  Practice. 

1.  Evidence.— Bill  of  Exceptions.— The  evidence  will  not  be  consid- 
ered when  it  appears  that  it  is  not  brought  into  the  record  by  a 
proper  bill  of  exceptions. 

Pittsburgh,  etc.,  E.  W.  Co.  V.  Redding,  101 

2.  Special  Finding  of  Facts  Outside  of  Issues,  What  are.— Outside  the 
Scope  of  the  Issues.— Facta  in  a  special  finding  or  verdict  are  only 
outside  of  the  issues  when  they  are  outside  of  the  scope  of  the  is- 
sues. Rots  v.  Bantu,  ItO 

8.  Right  of  Attorney  to  Appear  in  Cause.— Bill  of  Exceptions.— A  rul- 
ing of  a  trial  court  upon  an  attorney's  right  to  appear  in  a  cause 
can  be  presented  on  appeal  only  by  a  bill  of  exceptions.  lb. 

4.  Motion  to  Make  More  Specific,  Bill  of  Exceptions.— A  motion  to 
make  a  pleading  more  specific  must  be  made  a  part  of  the  rec- 
ord by  a  bill  of  exceptions  in  order  to  present  the  trial  court's 
ruling  thereon  on  appeal ;  and  so  likewise  must  all  collateral  mo- 
tions, to  form  a  part  of  the  record.  Arnold  v.  Arnold,  199 

6.  Motion  to  Strike  Out  Pleading,  Bill  of  Exceptions.— A  motion  to 
strike  out  an  answer  or  other  pleading  is  not  a  part  of  the  record 
unless  made  so  by  a  bill  of  exceptions. 

City  of  Indianapolis  v.  Consumers'  Oas  Trust  Co^  $46 

6.  Evidence. — Motion  to  Strike  Out  Question  or  Answer. — Failure  to 
Object. — If  no  objection  be  made  to  a  question  (or  answer),  a 
motion  to  strike  it  out  comes  too  late,  even  if  the  evidence  be  ir- 
relevant or  otherwise  improper. 

Lake  Shore,  etc.,  R.  IF.  Co.  v.  Mcintosh,  Admr.,  961 

7.  Demurrer  to  Motion. — Motion  to  Strike  Out  Motion. — The  practice 
of  demurring  to  a  motion,  or  of  filing  a  motion  to  strike  out  a  mo- 
tion, is  a  practice  of  doubtful  propriety  and  is  wholly  without  war- 
rant in  our  system  of  jurisprudence.  Bonfoy  v.  Ooar,  S92 

8.  Pleadings  and  Papers  Stricken  Out. — Bout  Made  Part  of  Record.— 
Pleadings  and  other  papers  stricken  out  can  only  become  or  be 
made  a  part  of  the  record  by  bill  of  exceptions. 

Smith  v.  State,  ex  rtl,  S48 
Vol.  140—47 


9.  Motion  for  Judgment.— General  Finding.— A  general  finding,  or 
what  amounts  to  the  same,  can  not  form  the  basis  for  a  motion 
(or  judgment  in  favor  of  either  party.  lb. 

10.  Motion  in  Arrest  of  Judgment. —  When  Unavailing. — A  motion  in  ar- 
._    rest  of  judgment  is  ana  vailing  unless  made  before  the  rendition 

of  the  judgment.  lb. 

11.  Instructions,  Waiter  of  Bight  to  Complain  of  as  Erroneous  Instruc- 
tion*.— If,  upon  a  party's  request,  an  instruction  is  given  that  has 
been  substantially  given  by  the  court  in  another  instruction,  he 
can  not  complain  of  the  instruction  that  was  given  by  the  court 
on  its  own  motion,  even  though  the  latter  be  erroneous. 

Deal  v.  State,  354 

12.  Qualifications  of  Juror,  How  Presented  on  Appeal. — If  a  juror  be 
disqualified  to  Bit  on  a  jury,  the  question  of  his  disqualification 
can  be  presented  on  appeal  only  by  a  bill  of  exceptions.    It  can 

not  be  presented  by  recitals  in  the  motion  for  a  new  trial.       lb. 

13.  Objection  to  Testimony  .—Offer  to  Prove  Certain  Fact,  How  Question 
Savedfor  on  Appeal. — An  objection  sustained  to  a  mere  offer  to 
prove  a  certain  fact  by  a  witness  then  on  the  witness  stand,  al- 
though an  exception  be  taken  to  the  ruling  of  the  court,  presents 
no  question  for  review  on  appeal  when  no  question  is  asked  such 
witness,  or  objection  taken  and  sustained,  and  an  exception  taken 
to  the  ruling  ol  the  court.  lb. 

14.  When  Evidence  Admissible. — When  evidence  offered  tends  to  prove 
a  fact  in  issue,  however  slight  that  tendency  may  be,  it  is  admis- 
sible, and  it  is  the  duty  of  the  court  to  admit  it.  lb. 

16.  Special  Verdict  or  Finding  Showing  Defective  Answer  Kot  Proven.— 
Error  Cured.— Error  of  law  arising  in  holding  a  defective  answer 
sufficient  is  rendered  harmless  by  a  special  verdict  or  finding 
showing  that  such  answer  is  not  proven.         Priest  V.  Lackey,  399 

16.  Special  Finding  or  Verdict  Curing  Error  in  Ruling  on  Demurrers.— 
Errors  in  overruling  demurrers  to  pleadings,  if  there  be  a  special 
finding  or  special  verdict,  may  be  cured  by  a  proper  statement 
or  declaration  of  the  law  upon  the  facts  found,  but  errors  in  sus- 
taining demurrers  can  not  thus  be  cured. 

Woodward  v.  Mitchell,  406 

17.  Special  Findings  Outside  Issues. — If  a  fact  is  embraced  in  the  spe- 
cial finding  which  ie  not  embraced  in  the  pleadings,  it  can  not  be 
considered  in  rendering  judgment.  lb. 

15.  Motion.— Presents  no  Question  on  Appeal  Unless  Made  a  Part  of  the 
Record. — A  motion  to  separate  causes  of  action  and  to  reject  par- 
agraphs of  complaint  for  misjoinder  of  causes  and  of  parties  de- 
fendant, which  was  overruled,  presents  no  question  on  appeal 
when  it  is  not  made  a  part  of  the  record  by  bill  of  exceptions  or 
otherwise.  Cargar  v.  Fee,  57* 

19.  Motion  to  Separate  Causes  of  Action. — Demurrer. — Where  two 
causes  of  action  are  improperly  united,  theerror  should  be  reached 
by  motion  to  separate,  and  not  by  demurrer.  lb. 

20.  Refusing  to  Submit  Form  of  Verdict.— Issues.— Where  the  relief 
entitled  to  by  the  plaintiff,  under  the  issues,  was  the  right  of  own- 
ership and  the  possession  of  the  whole  land  in  controversy,  there 
was  no  error  in  refusing  to  submit  to  the  jury  a  form  of  general 
verdict  finding  for  the  plaintiff  as  to  a  certain  right  of  way  over 
the  land  in  controversy.  lb. 

21.  Exception  to  Each  Instruction,  Hum  May  be  Taken. — An  exception 
taken  "to  the  giving  of  each  and  every  one"  of  a  series  of  nam- 


bered  instructions  is  a  separate  exception  to  each  instruction, 
and  presents  each  instruction  for  consideration  of  the  court  on  a 
motion  for  a  new  trial.  Terre  Haute,  etc.,  R.  R.  Co.  v.  McCorkU,  613 
.  Combination  of  Two  Fact*  in  Order  to  Recover.— Instruction*  Allow- 
ing Recovery  if  One  be  Proven. — Where  a  complaint  is  drawn  upon 
the  theory  that  it  is  essential  to  allege  two  facts,  or  series  of  facts, 
in  order  to  recover,  an  instruction  to  the  jury  that  the  plaintiff 
may  recover  upon  proof  of  either  one  of  such  facts,  or  series  of 


23.  Proving  Fact*  as  Precisely  Alleged  not  Necessary. — The  plaintiff  ia 
not  bound  to  prove  the  facts  precisely  as  alleged.  It  is  sufficient 
if  he  prove  the  substance  of  the  allegation.  lb. 

24.  Only  Facts  Sufficient  to  Constitute  Cause  of  Action  Need  be  Proved. 
— Surplusage. — The  plaintiff  may  allege  more  facts  than  are  essen- 
tial to  constitute  a  cause  of  action,  but  he  need  only  prove  the 
substance  of  so  many  of  them  as  constitute  a  cause  of  action,  and 
the  remainder  of  them  may  be  regarded  as  immaterial.  lb. 

25.  Objection  to  a  Question,  Serving  as  an  Objection  to  Another  Ques- 
tion.— An  objection  to  one  question  can  not  be  made  to  serve  as 
an  objection  to  another  distinct  question. 

Jennings  v.  Sturdevant,  6H 
PREFERENCE  OF  CREDITORS. 
See  Partnership,  6,  7. 
PRESUMPTION. 
See  Criminal  Law,  10,  11;   Fraud,  3;  Fraudulent   Conveyance,  6; 
Instructions  to  Jury,  4;  Jurisdiction,  4;  Master  and  Servant, 
10;  Municipal  Corporation,  23;  Parent  and  Child,  1;  Rkai, 
Estate,  14. 

PRIVILEGED  COMMUNICATIONS. 

See  Witness,  2. 

PROMISSORY  NOTE. 

See  Building  Associations,  1;  Estoppel,  1;  Mortgage,  6;  Purchajm- 

Monet  Note;  Taxes,  1. 

1.  Consideration  for  Cross-Notes. — A  promissory  note,  given  by  the 
maker  in  exchange  for  a  promissory  note  given  by  the  payee,  is 
given  for  a  good  consideration,  although  made  for  the  mutual  ac- 
commodation of  the  parties,  even  though  the  note  given  in  ex- 
change is  worthless.  Farber  v.  Nat'l  Forge,  etc.,  Co.,  Sf 

2.  Adequacy  of  Consideration.— Courts  do  not  inquire  into  the  ad- 
equacy of  a  bona  fide  consideration.  lb. 

3.  .Amount  of  Consideration  Paid  by  Subsequent  Holder  Not  the  Subject 
of  Inquiry. — If  the  original  holder  paid  value  it  is  of  no  conse- 
quence what  a  subsequent  holder  paid  for  the  note,  and  what 
such  subsequent  holder  paid  for  the  note  can  not  be  inquired  into 
in  an  action  by  him  against  the  maker.  lb. 

4.  Who  it  a  Holder  for  Value. — "Discounter." — If  value  has,  at  any 
time,  been  given  for  a  note,  the  holder  is  a  holder  for  value.  A 
"discounter'  is  a  holder  for  value  and  is  entitled  to  recover  the 
amount  due  on  the  note.  16, 

6.  Action  Upon,  Sufficiency  of  Evidence  to  Recover. — The  introduction 
in  evidence  of  the  notes  sued  on  makes  a  prima  facie  case  in  favor 
of  the  plaintiff,  and  overcomes  the  general  denial  filed  by  the  de- 
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PROVOCATION. 

See  Contempt,  11. 

PURCHASE-MONEY  NOTES. 

See  Estoppel,  8. 

QUIETING  TITLE. 

See  Formeh  Adjudication,  3;  Trust,  2. 

1.  Complaint,  What  May  be  Proven  Under.— Lease,  Forfeiture. — Under 
an  ordinary  complaint  to  quiet  title,  alleging  in  general  terms  that 
the  plaintiff  is  the  owner  in  lee  simple  ol  the  land  described,  and 
that  the  defendant  claims  an  unfounded  interest  in  such  land,  ac- 
companied by  a  prayer  to  quiet  title,  the  plaintiff  may  show  that 
the  defendant  is  the  grantee  of  a  lease  which  has  been  forfeited 
by  reason  of  his  failure  to  operate  thereunder. 

Woodward  J.  Mitchell,  4O6 

2.  New  Trial  at  of  Right.— Cancellation  of  Lease.— A  new  trial  as  a 
matter  of  right  may  be  granted  under  the  statute,  even  though  the 
action  is  brought  to  cancel  a  lease  which  is  a  cloud  on  the  title  to 
the  land  described  in  the  complaint.  76. 

8.   By  Widow   who.  While   an  Infant,  Had  Joined  with   Her  Husband 

in  it*  Conveyance.— Complaint.— In  an  action  by  a  widow  to  quiet 

ber  title  to  certain  real  estate,  in  the  conveyance  of  which  she 

had  joined  with  her  husband,  while  she  was  under  twenty-one 

years  of  age,  the  complaint  is  insufficient,  which  fails  to  allege 

that  at  the  time  of  the  execution  of  the  deed  the  husband  was  also 

a  minor.  Kennedy  v.  Hudkim,  670 

RAILROAD. 

Bee  Evidence,  1;  Instructions  to  Juby,  2 ;  Master  and  Servant,  1, 

6,  9, 10;  Nrgligrnck,  1,  2. 

1.  Negligence.—  Liability  for  Acts  of  Servant*. — Proper  Instructions. — 
An  instruction  to  the  jury,  in  an  action  against  a  railroad  com- 
pany for  negligence,  that  they  should  inquire  whether  the  injuries 
resulting  in  death  "were  produced  by  the  negligence  of  the  de- 
fendant, its  agents,  servants  or  employes,"  doea  not  amount  to  a 
statement  requiring  the  jury  to  say  or  And  whether  the  injuries 
were  caused  "by  the  negligence  of  the  defendant  or  by  its  agents 
or  servants  or  employes." 

Lake  Shore,  etc.,  R.   W.  Co.  v.  Mcintosh,  Admr.,  S61 

2.  Defective  Public  Cro**ing. — Negligent  Management  of  Train. — Com- 
bination of  the  Two  Conditions  to  Produce  Injury  .—It  the  plaintiff 
be  injured  by  reason  of  the  negligent  construction  and  mainte- 
nance of  a  public  highway  crossing  by  the  defendant  railroad, 
taken  in  connection  with  the  negligent  running  and  management 
of  its  trains  at  such  crossing,  then  there  may  be  a  recovery,  the 
plaintiff  being  without  fault,  although  neither  the  defective  cross- 
ing nor  the  negligent  running  and  management  of  the  train, 
taken  by  itself,  would  have  brought  about  the  same  or  a  like  re- 
sult, lb. 

8.  Defective  Highway  Crossing  Constructed  by  Former  Owner  of  Bail- 
road. — Maintenance  of  Old  and  Defective  Crossing.— The  fact  that  the 
former  owners  of  a  railroad  constructed  adefective  crossing  does 
not  authorize  or  juHtify  the  succeeding  owners  to  maintain  and  use 
it  in  such  defective  condition,  and  the  fact  that  the  crossing  was 
constructed  many  years  before  the  time  of  the  injury  occasioned 
by  its  defective  construction,  can  not  lessen  the  liability  of  the 
railroad  company,  but,  on  the  contrary,  increases  such  liability. 
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4.  Traveler  Approaching  Crossing.— Degree  of  Care.— Reciprocal  Duties 
of  Company  and  Traveler. — A  traveler  approaching,  on  a  public 
highway,  a  railroad  crossing,  must  use  such  care  to  avoid  injury 
as  men  of  common  prudence  and  intelligence  would  ordinarily 
nee  under  like  circumstances.  The  amount  of  care  required  de- 
pends upon  the  risk  of  danger.  The  rights  and  duties  of  railroad 
companies  and  travelers  upon  highways  crossing  them  are  mu- 
tual and  reciprocal,  and  no  neater  degree  of  care  is  required  of 
the  one  than  of  the  other.  Each  must  use  ordinary  care  in  pro- 
portion to  the  danger.  lb. 

6.  Highway  Crossings,  Repairing. — Restoration  of  Highway  to  Full 
Width. — A  railway  company  crossing  a  highway  must  restore  it  to 
its  original  condition  as  nearly  as  possible,  after  its  railroad  is 
constructed  across  it;  and  thereafter  keep  such  crossing  in  good 
condition.  It  must  restore  the  whole  of  the  road,  however  wide; 
it  is  not  enough  for  it  to  pnt  in  order  the  part  usually  traveled. 

6.   Sunning  Train  at  Dangerous  Crossing.— A  railroad  company  as 


with  greater  caution,  to  prevent  injuries  to  travelers. 

RAPE. 

See  Criminal  Law,  4,  5. 

REAL  ESTATE. 

See  Divorce,  11;  Estoppel,    8,  6;  Execution,  1,  2;  Judgment,  3; 

Pleading,  2;  Sale,  Judicial. 

1.  Interest  of  Subsequent  Childless  Wife  in  Land  in  the  Conveyance  of 
Which  She  did  not  Join. — A  second  or  subsequent  childless  wife, 
surviving  her  husband,  where  there  are  children  alive  by  a  former 
wife,  takes  a  fee  simple  interest,  by  virtue  of  her  marital  rights, 
in  one-third  of  all  real  estate  of  which  her  husband  was  seised 
at  any  time  during  the  marriage,  in  the  conveyance  of  which  she 
did  not  join.  Graves  v.  Fligor,  S5 

2.  Statute  Construed. — Interest  of  Wife. — The  amendment  to  section 
2487,  R.  S.  1381  (Acts  of  1889,  p.  430),  relating  to  the  interest 
taken  in  real  estate  by  a  subsequent  childless  wife,  etc.,  does  not 
in  any  way  affect  section  2491,  R.  S.  1881,  defining  the  interest 
taken  by  the  widow  in  land  held  by  the  husband  in  the  convey- 
ance of  which  she  did  not  join.  lb. 

8.  Sight  of  Wife,  Sufficient  Seizin  of  Husband  for  Her  Inchoate  Inter- 
eat  to  Attach. — In  order  that  a  wife's  inchoate  interest  in  real  es- 
tate can  attach,  her  husband  must  be  seized  of  an  estate  of  inheri- 
tance during  coverture;  but  for  such  purpose  it  is  not  necessary 
that  he  should  have  the  actual  corporeal  seizin,  for  a  seizin,  with 
a  present  right  to  actual  seizin,  is  sufficient.     Strovp  v.  Stroup,  179 

4.  Decedent's  Estate. —  Vendor's  Lien. — The  widow  and  heirs  of  a  de- 
ceased vendee  of  land  have  no  rights  as  against  the  vendor's 
lien  for  unpaid  purchase-money.  Whetstone  v.  Baker,  US 

5.  Vendor's  Lien. — Action  in  Bern. — Sufficiency  of  Complaint— An 
action  to  enforce  a  vendor's  lien  is  a  proceeding  in  rem  where  the 
action  is  prosecuted  by  the  heirs  of  the  vendor,  Hfter  the  death  ol 
the  vendee  and  after  the  final  settlement  of  his  estate.  That  the 
complaint  in  such  action  is  sufficient,  see  opinion.  lb. 

6.  Decedent's  Estate.— Liens  Continue  Against.— Liens  continue  against 
the  land  of  a  decedent,  unless  discharged  by  decree  or  payment, 
and  may  be  enforced  after  the  final  settlement  ol  the  estate.    lb. 

7.  Partition  Line.— Affecting  Wife's  Separate  Estate.  —  When  Agreement 


742  INDEX. 

as  to  Between  Her  Husband  and  Adjoining  Owner  not  Binding  on  Htr 
or  Her  Gra ntees.— Where  M.  conveyed  8A  »-  off  a  certain  tract 
of  land  to  Mrs.  D„  and  M.  being  dissatisfied  with  the  division 
line  between  the  tract  conveyed  and  that  retained,  agreed  upon 
another  partition  line  with  Mr.  D.,  the  agreement  between  M.  and 
Mr.  D.  as  to  the  partition  line  is  not  binding  on  Mrs.  D.  or  any 
one  holding  title  to  the  tract  by  conveyance  from  her,  it  not  ap- 
pearing that  she  ever  authorized  Mr.  D.  to  make  such  agreement, 
or  that  she  knew  it  was  made.  Mitchell  v.  Bromley,  SIS 

8.  Deed. — Quantity,  Boundary  Lines,  Monument*. — Precedence  of. — In  a 
deed  of  conveyance  of  land,  quantity  will  give  way  to  boundary 
linen,  and  boundary  lines  will  give  way  to  fixed  and  visible  mon- 
uments. Richurine  v.  Jones,  189 

9.  Adverse  Possession. —  Tenants  in  Common. — Rule  Stated. — A  con- 
veyance by  one  cotenant,  purporting  to  include  the  entire  land 
and  estate,  where  possession  and  claim  of  title  are  taken  and 
continued  for  the  period  of  limitation,  is  regarded  as  constituting 
an  ouster  of  the  other  tenants,  and  as  creating  a  bar  to  recovery 
by  them.  Such  possession,  however,  does  not  effect  an  ouster  of 
the  other  cotenants,  unless  the  possession,  asserted  as  adverse, 
has  been  taken  and  continued  with  the  intent  to  oust  the  other 
tenants.  Price  v.  Bail,  314 

10.  Adverse  Possession. — Intention. — Sufficiency  of  Beply. — Where  a 
cross-complaint  asserts  title  in  the  land  in  controversy,  as  tenants 
in  common  with  the  plaintiff,  and  the  plaintiff  answers  Betting  up 
the  defense  of  adverse  possession,  it  is  error  to  sustain  a  de- 
murrer to  a  reply  setting  up  the  circumstance  of  the  execution  of 
promissory  notes  by  the  plaintiff  and  previously  by  her  grantors 
to  protect,  preserve,  and  continue  the  interests  of  the  tenants  oat 
of  actual  possession ;  for  such  circumstance  is  sufficient  to  over- 
come the  prima  facie  case  stated  in  the  answer.  lb. 

11.  Merger  of  Claims  in  Equitable  Title. —Merger  in  Legal  Title.— A 
person  may  have  several  claims  upon  a  tract  of  land  and  they 
will  all  exist  without  merger,  because  it  may  take  them  all  to 
make  a  complete  equitable  title,  but  when  he  is  invested  with 
the  legal  title,  if  there  be  no  reason  for  keeping  them  alive,  they 
are  deemed  merged  in  the  greater  title.       Chase  v.  VanMeter,  SSI 

12.  Merger,  Mortgagor  Acquiring  Title  Less  Than  Mortgage  Title. — If  a 
person  have  a  mortgage  lien  upon  an  entire  tract  of  land  and 
acquires  a  title  to  such  land  less  extensive  and  comprehensive 
than  such  mortgage  title,  there  can  be  no  merger.  lb. 

18.  Merger. — Legal  and  Equitable  Estate  Not  Commensurate. — A  legal 
estate  will  not  absorb  an  equitable  one  unless  the  two  estates  are 
coextensive  or  commensurate.  lb. 

14.  Merger.— Intent.— Presumption.— Merger  will  not  take  place  if  it 
be  contrary  to  the  intention  of  the  party  in  interest.  If  such  in- 
tention has  not  been  expressed,  it  will  be  sought  for  and  ascer- 
tained in  all  the  circumstances  of  the  transaction.  If  it  appear 
from  them  to  be  for  the  benefit  of  the  person  acquiring  both  inter- 
ests that  merger  should  not  take  place,  and  the  equitable  or  lesser 
estate  be  kept  alive,  then  his  intention  that  such  a  result  should 
follow  will  be  presumed,  and  equity  will  carry  it  into  execution 
by  preventing  a  merger.  If,  from  all  the  circumstances,  a  merger 
would  be  disadvantageous  to  him,  then  his  intention  that  it  should 
not  result  will  be  presumed.  lb. 

16.  Declarations  of  Vendor  in  Disparagement  of  Title. —  Vendee  Not 
Present. — The  declarations  of  a  vendor,  made  after  his  convey- 


18.  Possession  Equivocal.— Declarations  of  Vendor. — Where  the  owner 
of  land  has  executed  an  instrument  purporting  on  its  lace  to  be 
an  absolute  conveyance  of  land,  but  retains  possession  of  the 
land  thus  conveyed,  the  transaction  is  equivocal,  and  his  declara- 
tions, in  connection  with  Buch  possession,  are  admissible  to  show 
both  the  character  of  his  possession  and  of  the  transaction,  even 
though  not  made  in  the  presence  of  the  person  claiming  under 
such  conveyance  and  adversely  to  his  right  of  possession.        lb. 

17.  Declarations  of  Owner  in  Disparagement  of  Hit  Title  Before  Sale 
Made. — The  declarations  of  the  owner  of  real  estate,  when  in  pos- 
session, in  disparagement  of  his  title,  made  before  he  has  exa 
cuted  a  conveyance  for  it,  are  admissible  against  his  vendee,  even 
though  such  vendee  was  not  present  when  they  were  made.     lb. 

18.  Declarations  of  Vendor  Retaining  Right  of  Possession  During  His  Life. 
— The  declaration  of  a  vendor  in  possession  of  land,  made  after  he 
has  executed  a  deed  for  such  land,  but  retaining  the  right  of  pos- 
session thereof  during  his  life,  are  not  admissible  in  evidence 
against  his  vendee,  even  though  made  in  disparagement  of  his 
title.  76. 

19.  Conspiracy  of  Vtndor  and  Sendee  to  Defraud  Third  Person. — Decla- 
rations of  Vendor. — Declarations  of  a  vendor  while  in  possession, 
in  disparagement  of  his  title,  made  in  pursuance  of  a  common 
purpose  between  him  and  his  intended  vendee  to  defraud  a 
third  person  are  inadmissible  to  defeat  his  title  where  its  defeat 
will  injure  such  third  person  or  those  claiming  under  him.       lb. 

20.  Declarations  Concerning  Nonezecution  of  Deed. — Admission  that 
Deed  was  Never  Executed. — Declarations  of  an  alleged  vendor  that 
he  never  executed  a  deed  for  land  of  which  he  is  in  possession 
are  not  admissible,  when  it  is  admitted  on  the  trial  that  no  such 
alleged  deed  was  ever  executed.  lb. 

21.  Conveyance. — Joinder  of  Infant  Wife  with  Husband. — An  infant  wife 
may  lawfully  join  with  her  adult  husband  in  the  conveyance  of 
his  real  estate,  in  the  same  manner  as  she  would  be  authorized  to 
do  if  she  were  over  twenty-one  years  of  age. 

Kennedy  v.  Hudkins,  670 

22.  Contract  of  Sale  and  Purchase. — Construction. —In  a  written  agree- 
ment for  the  sale  and  conveyance  of  land,  of  which  the  vendor 
had  a  sheriff's  certificate  of  purchase,  was  the  following  clause: 
"In  case  there  is  a  redemption  of  said  land  I  [the  vendor]  am  not 
to  be  under  any  obligation  to  make  a  deed  to  said  premises,  and  I 
am  to  refund  to  the  purchaser  said  (300  [amount  paid  on  purchase 

Held,  that  such  provision  was  simply  intended  to  provide  for  an  emer- 
gency in  case  he,  the  vendor,  found  himself  unable  to  convey  be- 
cause unable  to  procure  a  sheriff's  deed.      Spraker  v.  Jenneri,  688 

28.  Contract  of  Sale  and  Purchase. — Specific  Performance. —Defense.  An 
attempted  redemption,  which  was  set  aside  as  void  in  an  action 
by  the  vendor,  constituted  no  defense  in  an  action  by  the  vendor 
lor  specific  performance.  lb. 

REASONABLE  DOUBT. 
See  Chiminal  Law,  9. 


;,  7. 

[  1.  Of  Corporation. — Represent*  Both  Creditor*  and  Stockholder*. —  TYiu- 
tee. — Title. — Rig  hi*  of  Receiver. — A  receiverof  a  corporation  repre- 
sents both  the  creditors  of  the  corporation  and  the  stockholders, 
and  is  regarded  as  a  trustee  for  such  creditors  and  shareholders, 
bat  for  the  purpose  of  determining  the  nature  and  extent  of  his 
title,  he  represents  only  the  corporate  existence  itself,  and  not  its 
creditors  or  shareholders,  being  vested  by  law  with  the  estate  of 
the  corporation  and  deriving  his  own  title  under  and  through  it. 
For  the  purposes  of  litigation,  he  takes  only  the  rights  of  the  cor- 

K ration,  such  as  could  be  asserted  in  its  own  name,  and  upon  that 
sis  only  can  he  litigate  for  the  benefit  of  either  shareholders  or 
creditors,  except  where  acts  have  been  done  in  fraud  of  the  rights 
of  such  creditors,  but  which  are  valid  as  against  the  corporation 
itself,  in  which  instance  he  holds  adversely  to  the  corporation. 

Voorhee*  v.  Indianapolis,  et<:.,  Mfg.  Co.,  SSQ 

2.  Usurping  Power  of  Receiver. — Removal. — A  creditor  of  a  corpora- 
tion for  which  a  receiver  has  been  appointed  can  not  usurp  the 
powers  of  such  receiver  by  petitioning  the  court  to  take  such 
steps  as  will  amount  to  the  appointing  of  another  receiver.  The 
proper  course  is  to  ask  that  the  receiver  already  appointed  be  re- 
moved and  another  person  appointed  in  his  place.  lb. 

8.  Creditor  May  Ask  for  Instruction*  for  Receiver. — Appeal. — Any 
creditor,  after  establishing  his  claim  by  an  intervening  petition 
in  the  suit  in  which  the  receiver  was  appointed,  acquires  a  suf- 
ficient standing  in  court  to  ask  for  orders  and  directions  on  the  re- 
ceiver in  furtherance  of  the  creditor's  interest,  and  if  such  rt 


disobey  such  instructions,  the  creditor  may  ask  for  his  removal  by 
the  court  appointing  him,  and  if  the  court  refuse  to  take  sncn 
action  as  will  secure  and  protect  all  concerned,  an  appeal  may  be 
taken  from  such  refusal.  lb. 

4.  Action  by. — Sufficiency  of  Complaint. — Corporation. — A  complaint 
by  a  receiver  of  a  corporation  to  collect  debts,  promissory  notes, 
due  the  same,  and  to  foreclose  a  mortgage  securing  them,  is  suf- 
ficient which  shows  his  appointment  as  such  receiver,and  that  he 
was  ordered  by  the  court  to  collect  the  debts  due  the  corporation, 
and  shows  the  giving  of  the  notes  and  the  failure  to  pay  them, 
and  that  they  are  due  and  unpaid,  giving  the  sum  due. 

Hatfield  V.  Camming*,  Sec,  647 
RECORD. 
See  Bill  op  Exceptions,  3,  4,  7;  Contempt,  3;  Evidence,  10;  Prac- 
tice, 8,  18;  Transcript. 
1.    Clerk''*  Certificate,  When  Insufficient. — Bill  of  Exceptions. — Report 
er's  Longhand  Manutcript. — Where  a  clerk's  certificate  shows  that 
the  "transcript  contains  complete  copies  of  all  the  papers  and 


id  cause,  and,  also,  the  original  longhand  manuscript 

by  the  reporter,    the  bill  of  exceptions  is 

not  shown  to  be  in  the  record.    The  certificate  of  tne  clerk 


of  the  evidence  made  by  the  reporter, 


should  show  the  filing  of  the  bill  of  exceptions,  and  also  of  the 
longhand  manuscript  of  the  evidence,  and  that  the  same  is  em- 
bodied in  the  bill  of  exceptions.  Richwtne  v.  Janet,  tS9 
.  Interrogatories  to  Jury,  and  Answers. — Bow  Made  a  Part  of  Record. 
— Motion  for  Judgment  yon  Obstante  Veredicto. — Bill  of  Exceptions. 
—Answers  to  interrogatories,  as  well  as  the  general  verdict  itself, 
are  a  part  of  the  record  without  being  included  in  a  bill  of  excep- 


an  inspection  of  the  record,  without  a  bill  of  exceptions. 

Cargar  v.  Fee,  Bit 
RECOVERY. 
See  Jurisdiction,  2;  Master  and  Servant,  4;  Mortgage,  7;  Prac- 
tice, 22;  Promissory  Note,  S. 
Personal  injury. — Money  Paid  Out   for  Medical   Attention— Erroneous 
Instruction.— ■Jfarmiemi  Error  .—Where    the  first   and  the   fourth 
paragraphs  of  complaint,  in  an  action  for  damages  by  reason  of 

Krsonal  injuries,  alleged  that  "in  consequence  of  said  injuries 
was  compelled  to  incur  great  expense  to  secure  medical  atten- 
tion, and  paid  out  on  account  thereof  two  hundred  dollars,"  bat 
no  such  allegation  is  made  in  the  second  and  the  third  para- 
graphs, it  was  error  to  instruct  the  jury  that  "in  estimating  the 
plaintiff's  damages  you  will  take  into  consideration  expenses 
actually  incurred  by  him  for  medical  attention,"  where  only  a 
general  verdict  is  returned ;  but  the  giving  of  such  instruction 
was  renderd  harmless,  since  there  was  no  evidence  as  to  the 
value  of  such  services  or  as  to  any  amount  paid  by  the  appellee 
therefor.  Ohio,  etc.,  It.  W.  Co.  v.  Stein,  61 

REFORMATION  OF  INSTRUMENT. 
See  Mortgage,  1,  2,  3. 


REPLEVIN  BAIL. 
See  Former  Adjudication,  2. 
REPLY. 
See  Abatement,  2;  Drmurrbr,  1. 
EEPORTER'8  LONGHAND  MANUSCRIPT. 
See  Record,  1. 
RES  GEST.S:. 
See  Evidence,  14,  15. 
REVIEW  OF  JUDGMENT. 
See  Judgment,  3,  5,  6. 
SALE. 
See  Assignment  for  Benefit  or  Creditors,  2. 
SALE,  JUDICIAL. 
Attignment  by  Husband  for  Benefit  of  Creditors. —  Wife**  Interest  in  Land 
Sold. — If  a  married  man  make  an  assignment  of  his  real  estate 
for  the  benefit  of  his  creditors,  his  wife  not  joining  therein,  un- 
der the  voluntary  assignment  law,  and  the  land  thus  assigned  is 
sold  by  his  assignee,  such  assignee's  deed  will  operate  to  pass  the 
title  to  only  two-thirds  of  such  real  estate,  and  the  remaining  third 
will  vest  In  the  wife  of  such  assignor.  Chate  v.  VanMeter,  SSI 

BALE  ON  EXECUTION. 

Bee  Election  of  Remedies;   Execution,  1,  2;  Sheriff. 

SALE  ON  FORECLOSURE. 

See  Partnership,  9. 


SHERIFF. 
Sale  by  County  Sheriff  on  Execution  from  Judgment  in  Supreme  Court. 
—Notice  of  Sale,  8igning.~Aa  execution  issued  on  a  judgment 
rendered  in  the  Supreme  Court,  when  executed  by  a  sheriff  ol  a 
county,  is  executed  by  him  as  the  deputy  of  the  sheriff  of  the  Su- 
preme Court ;  but  he  signs  bis  name  to  return  of  process  or  on 
notices  of  sale  as  sheriff  of  the  county.  Bote  v.  Jiania,  ito 

SHERIFF  OF  SUPREME  COURT. 

See  Sheriff. 

SIGNATURE. 

See  Bill  op  Exceptions,  1 ;  Sheriff. 

SLANDER. 

L  Answer  Avoiding  Slanderous  Sense  of  the  Word*.—  When  Insufficient. 
—  Complete  Offense. — An  answer  to  a  complaint  charging  slander 
by  imputing  a  crime,  which  alleges  that  if  the  words  were  spoken 
U  alleged  defendant  did  not  intend  thereby  to  charge  that  plaintiff 
had  committed  a  crime,  and  they  were  not  understood  to  be  spoken 
in  such  sense  by  those  to  whom  they  were  addressed,  is  insuffi- 
cient, where  the  complaint  avers  that  the  words  were  spoken  in 
the  presence  and  hearing  of  divers  other  persons  than  those  to 
whom  they  were  addressed.  Such  facts  can  only  be  pleaded  as  a 
complete  defense,  and  if  not  sufficient  as  such,  the  answer  is  bad 
on  demurrer.  McCormack  v.  Sweeney,  680 

t.  Overruling  Demurrer  to  Answer. —  When  Prejudicial  Error. — The 
overruling  of  the  demurrer  to  such  answer  will  be  deemed  prejudi- 
cial error,  even  where  the  same  defense  could  have  been  set  up 
under  the  general  denial,  unless  the  record  affirmatively  shows 
that  no  harm  resulted  from  such  ruling.  Ibm 

8.  Evidence. — Sente  of  Words  as  Used  and  Understood. — In  snch  case 
it  was  proper  for  the  defendant  to  prove  by  competent  evidence, 
that  before  the  words  were  spoken,  he  claimed  that  plaintiff  had 
wronged  him  out  of  an  amount  of  money  in  their  partnership 
business,  and  that  the  parties  who  heard  the  words  spoken  knew 
that  he  so  claimed,  and  that  the  words  were  spoken  with  refer- 
ence to  the  same  and  were  not  intended  to  charge  plaintiff  with  a 
crime,  and  were  so  understood  by  those  who  heard  them.  lb. 

SPECIAL  FINDING. 

See  Defense;  Ejectment;   Practice  2,  15,  16,17;  Real  Estate, 23; 

Supreme  Court  Practice,  5,  14. 

1.  Special  Verdict. — Not  Aided  by  Intendment. — Necessary  Facts. — Be- 
fore a  judgment  can  be  rendered  iu  favor  of  a  party  having  the 
burden  of  the  issue,  all  the  facts  essential  to  a  recovery  must  be 
stated  in  the  special  finding  or  the  special  verdict,  and  nothing  can 
be  taken  by  intendment.  Mitchell  v.  Brawley,  tie 

2.  Indefinite.— Conclusion  of  Law.— Where  the  special  finding  affords 
no  means  of  passing  upon  the  court's  conclusion  of  law,  the 
office  of  special  finding  has  failed,  and  the  case  on  appeal  wilt 
bs  reversed.  Mattox  v.  Stevens,  sss 

SPECIAL  VERDICT. 
See  Special  Finding,!. 


STATUTE. 
Bee  Amendment  of  Statute  ;  Constitutional  Law,  4. 

1.  Construction. — Earlier  Statutes. —  Use  of  Same  Words. — Legislative 
Intent.— In  the  enacting  of  statutes,  the  Legislature  is  presumed 
to  have  acted  with  reference  to  the  construction  given  to  former 
statutes,  couched  in  substantially  the  same  language,  and  that  it 
has  used  the  words  in  that  sense.  Anderson  v.  Bell,  S75 

2.  Title  of  Act.— "Etc."— The  abbreviation,  "etc.,"  in  the  title  of  an 
act  adds  nothing  to  its  scope  and  effect,  and  serves  no  purpose. 

State  v.  Arnold,  6M8 

STATUTE  CONSTRUED. 

See  Criminal  Law,  8;  Fbeb  and  Salaries,  1;  Husbabd  and  Wikk, 4; 

Real  Estate,  2. 

STREETS  AND  ALLEYS. 

See  Municipal  Corporation,  1,  2,  3,  4,  5,  6,  0,  10. 

SUPERIOR  COURT. 

See  Appeal,  4. 
8UPREME  COURT. 
See  Jurisdiction,  2. 

1.  Jurisdiction.— If  the  validity  of  an  ordinance  of  a  city  is  called 
in  question  by  the  judgment  of  the  lower  court,  the  jurisdiction 
of  an  appeal  therefrom  is  in  the  Supreme  Court. 

City  of  Indianapolis  v.  Consumers'  Oat  Trust  Co.,  107 

2.  Jurisdiction,  Limited  to  Errors  of  Lata.— Errors  of  Fact,  Trial  Court 
Corrects. — The  jurisdiction  of  the  Supreme  Court,  on  an  appeal, 
is  limited  to  errors  of  law  only,  and  it  has  no  jurisdiction  to  pass 
upon  errors  of  fact.  The  correction  of  errors  of  fact  into  which  a 
jury  may  fall  belongs  exclusively  to  the  trial  court.  The  Supreme 
Court  can  not  retry  questions  of  facts.  Deal  v.  State,  354 

S.  No  Evidence  to  Support  Verdict,  Error  of  Law,  Beviete. — If  there  be 
no  evidence  to  support  the  verdict  or  finding,  or  if  there  be  no 
evidence  to  support  any  fact  essential  to  the  support  of  the  verdict 
or  finding,  such  verdict  or  finding  is  an  error  of  law  which  may 
be  reviewed  or  corrected  on  appeal.  lb. 

SUPREME  COURT  PRACTICE. 
See  Evidence,  10;  Judgment,  13;  New  Trial,  1,  2. 

1.  Intermediate  Errors.— It  the  judgment  is  right,  there  can  be  no 
reversal,  even  though  a  conclusion  of  law  made  by  the  court  may 
be  erroneous.  Walls  v.  Stale,  ex  rel.,  16 

2.  Duty  of  Appellee  to  Place  Brief  on  Becord.—Itis  the  duty  of  appel- 
lee's counsel  to  follow  his  cause  to  the  Supreme  Court,  and  there 

£lace  on  file  a  brief,  maintaining  the  correctness  of  the  proceed- 
ing and  judgment  of  the  trial  court.  lb. 
8.  Brief.— Beguisites.— The  arguments  in  a  brief  should  be  short  and 
pointed,  and  be  supported  by  carefully  selected  authorities.  /  6. 
4.  Brief. — Marginal  Notes.— Bules  of  Court. — Questions  as  to  the 
admission  of  evidence  will  not  be  considered  on  appeal,  where 
the  brief  does  not  point  out  the  part  of  the  record  containing  such 
evidence,  and  where  no  marginal  notes  are  made  upon  the  Dili  of 
exceptions  as  required  by  the  rules  of  the  Supreme  Court. 

May  v.  State,  88 

b.  Beversal. — Special  Findings. — JVew   Trial.— It  it  appear  from  the 

special  findings  in  the  record  that  a  different  result  could  not  be 


brought  about  by  a  new  trial,  the  Supreme  Court  will  order  the 
lower  court  to  eater  the  proper  judgment  on  such  findings. 

Rou  v.  Santa,  ItO 

6.  Appeal  from  Decision  not  Excepted  to. — No  Question  Presented.— 
Where  it  appears  that  no  exception  was  taken  to  the  decision 
from  which  the  appeal  ie  taken,  no  question  is  presented  on 
appeal.  Johnson  V.  Eberhart,  Sheriff,  SIO 

7.  Transcript  in  Evidence.— Appeal.— A  transcript  of  a  former  pro- 
ceeding which  is  in  the  record  only  as  evidence  given  at  the  sec- 
ond trial,  can  only  be  considered  as  evidence  in  the  appellate 
tribunal,  and  not  as  a  separate  appeal.       Parker  v.  Obenchaiv,  ill 

8.  Pleading,  Sufficiency  of.— No  question  as  to  a  pleading  can  be 
entertained  on  appeal  where  the  pleading  is  not  before  the  court. 

Xenia  Real  Estate  Co.  v.  Drool,  159 

9.  Question  Argued  not  in  Record. — If  the  question  argued  is  not  in 
the  record  it  can  not  be  entertained  on  appeal.  lb. 

10.  Burden  of  Shouting  Error  on  Appellant. — The  burden  of  presenting 
the  error,  if  any,  of  the  trial  court  is  on  the  appellant,  and  this 
burden  can  not  be  discharged  by  a  mere  suggestion  that  if  the 
court  will  search  the  record  it  may  find  error.  76. 

11.  Brief. — Waiver. — Argument. — Errors  not  discussed  by  appellant  in 
hie  brief  are  waived,  and  a  simple  allegation  of  error  does  not 
amount  to  argument.  Newport  v.  Slate,  t39 

12.  Failureto  Make  Marginal  Notes. — Dismissal  of  Appeal. — Where, 
pending  a  motion  to  dismiss  an  appeal  for  failure  to  make  mar- 
ginal notes  on  the  transcript  and  bill  of  exceptions,  the  appellant 
obtains  leave  to,  and  does,  make  proper  marginal  notes  to  the 
satisfaction  of  the  court,  the  appeal  will  not  be  dismissed. 

Smith  v.  State,  ex  ret^. 140 

13.  Argument. — Brief. — It  ia  no  argument,  to  make  a  naked  assertion 
that  counsel  think  the  ruling  in  question  was  wrong. 

Smith  v.  State,  ex  rel.,  S43 

14.  When.  Special  Finding  Will  be  Regarded  as  a  General  One.— When 
No  Question  as  to  Conclusions  of  Law  is  Presented.— Where  neither 
the  special  finding  of  facts  nor  the  conclusions  of  law  were  signed 
by  the  trial  judge,  and  were  not  embodied  in  a  bill  of  exceptions, 
nor  made  a  part  of  the  record  by  order  of  the  conrt,  it  can  only  be 
regarded  as  a  general  finding,  and  no  qnestion  can  be  presented 
to  the  appellate  tribunal  on  a  conclusion  of  law  stated.  lb. 

15.  General  Exception  to  Judgment.  — Weight  of  Evidence.— New  Trial. 
— Where  the  assignment  of  error  in  the  Supreme  Court  presents 
but  a  general  exception  to  the  judgment  of  the  trial  court,  no  in- 
quiry into  the  weight  of  the  evidence  can  be  made,  for  the  basis 
of  such  inquiry  must  be  a  motion  for  a  new  trial. 

Smith  v.  Wood,  S51 

16.  Motion  for  Nevs  Trial  Not  in  Record.— Question.— Where  a  motion 
for  a  new  trial  is  not  set  out  in  the  record,  no  question  can  be 
raised  on  appeal  as  to  anything  contained  therein. 

Brown  v.  State,  374 

17.  Record. — Motion  to  Modify  Judgment.— Where  a  motion  to  modify 
the  decree  is  copied  into  the  transcript  in  connection  with  the  or- 
der-book entry  thereof,  and  the  bill  of  exceptions,  instead  of  set- 
ting out  the  motion,  refers  to  the  page  of  the  transcript  where  the 
motion  is  so  copied,  it  is  not  properly  in  the  record,  and  no  ques- 
tion is  presented  concerning  it.  Quitman  v.  Gussman,  4S.1 

18.  Bill  of  Exceptions. — Motion  for  New  Trial. — No  question  can  be 
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considered  upon  a  motion  for  a  new  trial  where  no  bill  of  ex- 
ceptions is  in  the  record.  Indiana  Racing  Ann.  T.  Allen,  437 

19.  Form  of  Judgment  or  Decree. — No  Motion  to  Modify. — No  question 
can  be  raised,  on  appeal,  as  to  the  form  of  a  judgment  or  decree 
where  no  motion  was  made  in  the  trial  court  to  modify  the  same. 

lb. 

SO.  Reference  to  Page  and  Line  of  Record . —  Where  evidence  admitted 
and  objected  to  is  referred  to  as  on  "p.  — ,  1.  — ,"  the  objection  can 
not  be  entertained  for  the  reason  that  no  reference  is  made  as 
required  by  the  rules  and  practice  of  the  Supreme  Court. 

Skaggt  v.  City  of  Martinsville,  478 

21.  Waiver  of  Error. — Error  assigned  but  not  discussed  is  waived. 

Lawrence  v.  Van  BuiHrk,  48I 

22.  Weight  of  Evidence.— 11  there  is  any  evidence  to  sustain  the  ver- 
dict, the  Supreme  Court  will  not  reverse  the  judgment  on  the 
weight  of  the  evidence.  lb. 

28.  Weight  of  Evidence — Supreme  Court. — When  the  evidence  is  not 
free  from  conflict  the  Supreme  Court  will  not  reverse  the  case  on 
the  weight  of  such  evidence.  Robbing  v.  Spencer,  48S 

24.  Preponderance  of  Evidence  Against  Verdict. — If  there  is  evidence, 
either  circumstantial  or  positive,  from  which  a  fact  may  be  in- 
ferred, and  such  fact  is  found  in  the  trial  court,  the  Supreme  Court 
can  not  disturb  such  finding,  although  the  preponderance  of  the 
evidence  seems  to  be  against  it.  lb. 

25.  Confession  of  Errors.— Request  for  Conditional  Reversal. —  Condi- 
tion Precedent. — Where  appellee  confesses  the  error  of  the  court  in 
sustaining  a  demurrer,  and  asks  for  the  reversal  of  the  case  back 
to  and  including  such  error,  before  the  Supreme  Court  could  agree 
to  consider  such  conditional  reversal,  it  should  first  be  made  to 
appear  that  notice  of  such  modified  confession  of  error  had  been 
given  to  appellant,  or  that  a  waiver  of  such  notice,  and  consent 
to  snch  conditional  reversal,  had  been  given  by  appellant. 

Alexander  v.  Alexander,  660 

26.  Sufficiency  of  Evidence.— Judgment.— &  judgment  will  not  be  re- 
versed for  insufficiency  of  the  evidence,  where  the  same  tends 
to  support  the  judgment  upon  every  material  point. 

Personelte  v.  Cronkhite,  686 

27.  Errors  Suggested,  Without  Citation  to  Record,  Without  Argument  or 
Citation  of  Authority. — Errors  suggested  in  a  general  way,  without 
argument  and  without  citation  of  authorities,  and  without  cita- 
tion to  the  record,  present  no  question  for  consideration. 

Louisville,  etc^  R.  H.  Co.  v.  Miller,  Admx.,  686 

SURPLUSAGE. 
'See  Practice,  24. 

TAXES. 
See  Title,  2. 

1.  Credits  of  Nonresident. — Promissory  Notes  in  Evidence  of  Loans  to 
Citizen*  of  this  State. — Credits  in  favor  of  a  nonresident,  which 
are  debits  against  citizens  of  this  State,  such  credits  resulting 
from  loans  evidenced  by  promissory  notes  held  by  such  nonresi- 
dent in  another  State,  ana  secured  by  mortgages  on  real  estate  iu 
this  State,  are  not  within  the  jurisdiction  of  this  State,  nor  subject 
to  taxation  here.  Senour,  Treas.,  v.  Ruth,  SIS 

2.  Property  Not  Within  Jurisdiction  of  State.— Attempted  Assessment 
Void.— Collateral  Attack.— The  property  not  being  within  the  juris- 
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diction  of  this  State,  the  county  board  of  review  had  no  power  to 
assess  it,  and  the  board's  act  in  that  regard  being  void,  it  was 
subject  to  collateral  attack.  lb, 

:.  County  Board  of  Review.-—  When  May  Tux  "Greenback*. "—Collateral 
Attack. — Injunction.  —  While  a  county  board  of  review  had  no  right 
to  add  to  the  tax  list  legal  tender  notes  (greenbacks),  held  in  a 
bona  fide  manner,  on  April  1,  1892,  still  it  was  within  its  province 
to  determine  whether  the  taxpayer  had  temporarily  converted  bis 
taxable  money  into  these  notes  for  the  express  purpose  of  evad- 
ing the  payment  of  taxes  thereon;  and  if  it  made  a  mistake  or 
reached  a  wrong  conclusion  it  can  not  be  held,  upon  collateral 
attack,  that  its  action  or  decision  therein  was  void,  and  if  a  tax- 
payer was  guilty  of  such  a  conversion  a  court  of  equity  will  not 
interfere.  Senour,  Treat.,  v.  Matchett,  636 

.  Same.— Jurisdiction.— Action  not  Void.— Not  Subject  to  Collateral 
Attack. — Equitable  Belie/. — When  a  county  board  of  review  ob- 
tains jurisdiction  over  the  person  ol  tbe  taxpayer  whose  list  is 
called  in  question,  by  virtue  ot  notice  provided  by  the  statute  or 
upon  appearance  of  the  taxpayer  whose  list  is  called  in  question, 
its  action  or  decision  in  the  matter,  whether  right  or  wrong,  is 
binding  upon  him  until  set  aside  or  vacated  by  an  appeal  or 
some  other  direct,  authorized  proceeding,  and  he  will  not  be  per- 
mitted to  assail  the  same  in  a  court  of  equity.  lb. 

.  Appeal  from  County  Board  of  Review  as  a  Matter  of  Right.— Fail- 
ure of  State  Board  to  Provide  Regulation*. — The  law  grants  an  ap- 
peal from  a  county  board  of  review,  as  a  matter  of  right,  and  if 
the  taxpayer  fail  to  exercise  it  in  any  way,  the  neglect  of  tbe 
State  board  to  provide  regulations  and  furnish  blanks  is  not  an 
available  excuse  for  his  failure  to  demand  an  appeal.  lb. 


TENANTS  IN  COMMON. 
See  Partition,  1 ;  Real  Estate,  9. 
THEORY. 
See  Plsadihq,  9;  Practice,  22. 
TITLE. 
Bee  Assignment  fob  Benefit  op  Creditors,  2 ;  Declarations  in  Dis- 
paragement op  Title;   Equitable  Title;  Fraudulent  Convey- 
ance, 2;  Married  Woman;  Naw  Trial,  4;  Parent  and  Child,  6; 
Partnership,  9;  Pleading,  6;  Real  Estate,  12. 

1.  Tax  Title.— Step*  Necexeary  to  Perfect.— Burden  of  Proof  '.—The  per- 
son who  asserts  title  to  land  through  a  tax  sale  and  deed  has  the 
burden  to  show  that  every  step  required  by  law  to  be  taken,  from 
the  listing  of  the  land  for  taxation  to  tbe  delivery  of  the  deed, 
has  been  regularly  taken.  Mattox  v.  Steven*,  SSt 

2.  Liability  of  Heir  of  Mortgaged  Land  for  Taxe*. — An  heir  of  land 
whose  ancestor  has  mortgaged  land  must  protect  the  mortgagee 
against  the  taxes  assessed  on  such  land  prior  to  the  ancestor's 
death,  to  tbe  extent  of  his  inheritance  bom  such  ancestor.      lb. 

TITLE  OF  ACT. 

See  Criminal  Law,  16. 

TORT. 

Bee  Negligence  ;  Parent  and  Child,  5;  Willful  Injury. 


INDEX.  '         751 

TRANSCRIPT. 

See  Bill  of  Exceptions,  6;  Evidence,  10;  SupbbmeCoubt  Practice,  7. 

TRIAL  BY  JURY. 

See  Easement,  S.  . 

TRUST. 
See  Parent  and  Child,  6;  Partnership,  6;  Will,  8. 

1.  Nominal,  Right  of  Cestui  Que  Trust  to  Convey .—  Wife' 's  Bights  on 
her  Surviving  Him. — A.  purchased  land,  paying  for  it,  and  bad  it 
conveyed  to  B.,  his  son,  subject  to  a  life  estate  in  himself,  B.  to 
have  and  bold  it  upon  trust,  viz. :  To  enter  and  take  possession 
of  and  rent  or  farm  the  land,  and  aa  soon  as  could  conveniently 
be  done,  to  sell  and  convey  it  to  such  person,  and  on  such  terms 
and  for  such  price  as  he,  B.,  deemed  meet,  and  out  of  the  net  pro- 
ceeds to  first  pay  A.'s  widow,  if  he  left  one,  a  certain  sum,  and  the 
residue  he,  B.,  should  divide  equally  among  such  children  of  A. 

i including  B.)  as  might  be  living  at  the  time  of  the  distribution, 
f  a  child  of  A.  died  leaving  issue,  such  issue  was  to  receive  its 
parent's  share.  At  any  time  A.  had  the  right  to  require  B.  to  join 
in  a  deed  with  him  in  order  to  sell  and  convey  the  land  in  fee  to 
any  person  upon  such  terms  and  use  as  he,  A.,  should  direct,  and 
B.  was  required  to  render,  pay  over  and  deliver  to  A.  all  money 
and  securities  received  on  the  sale. 
Held,  That  A.  had  in  himself  the  legal  fee  to  the  land  charged  only 
with  a  trust,  which,  during  his  life,  could  be  executed  fully  by 
the  signing  of  a  deed  to  a  purchaser  from  the  cestui  que  trust,  A. ; 
and  which  trust  had  no  validity,  the  trustee  possessing  only  a 
naked  or  nominal  title  which  did  not  impair  the  full  ownership 
of  A.  and  his  right  to  dispose  of  the  land ;  and  that  A.'s  wife,  on 
A.'s  death,  was  entitled  to  a  one-third  interest  therein. 

Stroup  v.  Stroup,  179 

2.  Trustees. — Church  Cemetery  .—Incorporation. — Appointment  of  Trus- 
tees.—  Acquiescence.  —  Quieting  Title.  —  Injunction. —  Accounting. — 
Where  real  estate  was  purchased  by  a  church,  the  conveyance  be- 
ing made  to  three  named  persons  as  "managers  and  trustees  in 
trust"  for  the  church,  for  cemetery  purposes,  and  two  years  later 
an  act  of  incorporation  was  procured  by  the  common  consent  of 
the  grantor,  grantees,  and  the  church  authorities,  enlarging  the 
powers  of  the  original  grantees  and  providing  that  they  might 
provide,  by  rule,  for  the  selection  of  their  successors,  in  pursu- 
ance of  which  they  enacted  a.  by-law  authorizing  the  board  of 
trustees  of  the  church  to  fill  all  vacancies  that  might  occur  in  the 
cemetery  board,  which  was  done,  and  there  was*  acquiescence  by 
the  church  authorities  for  more  than  fifty  years,  a  suit  by  the 
church  against  the  cemetery  trustees  to  quiet  title  to  the  cem- 
etery, to  restrain  the  trustees  from  interfering  therewith,  and  for 
the  appointment  of  new  trustees  and  to  compel  an  accounting  to 
them  will  not  lie,  although,  in  a  proper  action  alleging  their  trus- 
teeship, the  defendants  might  be  required  to  give  an  account  of 
their  proceedings. 

Wall  St.  Methodist  Episcopal  Church  v.  Johnson,  446 

TRUSTEE. 

See  Receives,  1 

VENDOR'S  LIEN. 

See  Real  Estate.,  4, 5. 
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VERDICT. 

See  Ceiminal  Law,  7 ;  New  Trial,  1 ;  Practice,  20. 

VICE  PRINCIPAL. 

See  Master  and  Servant,  2,  8,  6,  6. 

WAIVER. 

See  Ckibinai,  Law,  7 ;  Practice,  11 ;  Supreme  Court  Practice,  11,  21. 

WAREHOUSE. 

SeeCRimNALLAW,  8. 

WARRANTY. 

See  Hobtoaoe,  4. 

WIFE'S  INCHOATE  INTEREST. 

See  Inchoate  Interest  of  Wife. 

WIFE'S  SEPARATE  ESTATE. 

See  Real  Estate,  7. 

WILL. 

See  Gift,  2;  Parent  and  Child,  6. 

1.  Correcting  Mistakes  in.— A  mistake  in  a  will  can  not  be  corrected 
by  the  courts,  il  the  mistake  be  not  apparent  on  the  lace  of  the 
will,  when  applied  to  the  subject-matter  of  the  devise. 

Priest  v.  Lackey,  SW 

2.  Parol  Evidence  to  Correct  Mistake  in. — Parol  evidence  is  not  admis- 
sible to  show  the  intention  of  the  testator  in  contradiction  of  the 
intention  expressed  in  the  will,  but  it  is  admissible  to  Bhow  the 
situation  ana  condition  of  the  testator's  property  devised  by  his 
will.  lb. 

3.  Mistake  Corrected  by  Construction.— Naming  Wrong  Section  in  Which 
Land  Devised  Lay— 11  the  mistake  be  shown  by  the  words  of  the 
will,  when  applied  to  the  subject-matter  upon  which,  as  iU  lan- 
guage discloses,  it  was  intended  to  operate,  such  mistake  may  be 
obviated  by  construction.  Thus  where  a  testator  bequeathed  one- 
half  of  all  the  lands  of  which  he  might  die  possessed,  adding 
"my  land  being  in  the  north  half  of  the  northeast  quarter  of  sec- 
tion 36,"  and  it  was  in  tact  in  section  36,  it  was  held  that  the 
will  could  be  corrected  by  construction,  and  that  the  devise  was 
valid.  lb. 

4.  Devise  Upon  Condition  to  Support  Third  Person.— Prior  Death  of 
Beneficiary. — Condition  Subsequent. — Impossibility  of  Performance. — 
Condition  to  Execute  Agreement  with  Executor.— A.  testator's  will 
contained  these  provisions:  "Item  1.  I  give  and  devise  to  my 
sister,  Eliza  J.  Hoss"  (a  described  lot).  "Item  2.  I  give  and 
devise  to  Flora  J.  Hobs"  (a  described  lot).    "Item  3.  The  above 

iftsand  devises  are  mode  to  the  said  Eliza  J.  Hoss  and  Flora  J. 


fil 


j  enable  them  to  support  and  care  for  my  brother,  Benja- 
Hobs,  now  insane,  as  long  as  he  shall  live,  and  these  be 

f nests  are  made  upon  the  condition  that  the  said  Eliza  and 
lora  will  agree  with  my  executor  to  do  this."  Benjamin  Hobs, 
named  in  the  will,  died  before  the  testator. 
Held,  That  the  condition  upon  which  tbe  devised  estate  depended  was 
the  one  for  support,  which  was  a  condition  subsequent ;  that  tbe 
requirement  as  to  the  agreement  was  merely  collateral,  and  that 
the  estate  vested  in  the  devisees  and  was  not  defeated  because  the 
condition  became  impossible  of  performance.      Boss  v.  Hois,  SSI 


5.  Legacy,  Enforcing  Against  Land*  Charged  With  Its  Payment. — Fil- 
ing it  a*  a  Claim  Against  Estate  of  Testator.— Perianal  Liability  of 
Devisees. — Where  devisees  and  the  lands  devised  to  them  are 
charged  by  the  will  with  the  payment  of  a  certain  legacy  it  is  not 
necessary  for  the  legatee  to  present,  such  legacy  as  a  claim  agalniit 
the  testator's  estate  before  seeking  to  enforce  it  against  such  de- 
visees and  such  lands,  even  though  the  administrator  bad  ample 
funds  within  his  possession  with  which  to  pay  it. 

Jennings  v.  Sturdevant,  64I 

6.  Charges  Upon  Land,  What  Is  Sufficient  to  Make  It,  and  to  Charge 
the  Devisees  Personally  — Proportionate  Share. — A  provision  of  a 
will  providing  that  A  shall  be  made  equal  with  B  and  C,  and  also 
giving  a  legacy  to  A,  to  be  paid  out  of  the  testator's  estate,  if  the 
amount  so  given  be  left  in  the  estate  when  it  is  settled,  and  if 
there  is  not  enough  so  left,  providing  that  the  remainder  shall 
be  "an  equal  charge  on"  certain  lands  of  the  testator  devised  to 
B  and  C,  is  sufficient  to  charge  B  and  C  and  the  real  estate  de- 
vised to  them  with  the  payment  of  two-thirds  of  such  legacy.    J  b. 

7.  Consent  of  Executor  to  Legatee  Taking  Possession  of  Legacy. — A 
legatee  can  not  take  possession  of  his  legacy  of  personal  property 
without  the  consent  of  executor  nor  recover  possession  of  it,  but 
he  can  maintain  an  action  to  enforce  a  legacy  given  him,  which 
is  a  charge  npon  real  estate  and  against  other  devisees,  without 
such  consent.  lb. 

8.  Executory  Trust.— Devise  of  Use  and  Benefit  for  Life,  and  then  to 
Heirs  of  Devisee. — Devisee  Dying  Childless. — Second  Husband  In- 
heriting as  Her  "Heir."— A  testator  bequeathed  a  certain  portion 
of  his  real  and  personal  property,  "in  equal  proportions,  to  his 
sons  and  daughters,  providing  that  "the  amount  to  V.  shall  be  for 
her  use  and  benefit  during  her  lifetime,  then  to  her  heirs  and 
their  assigns."  Other  portions  of  the  will  created  an  executory 
trust,  giving  the  executors  power  to  sell  such  real  estate,  and  to 
purchase  other  lands  with  which  to  fill  the  provisions  of  the  will. 
The  executors  conveyed  land  to  V.,  under  the  executory  trust  and 

fiursuant  to  a  decree  of  court,  "for  her  use  and  benefit  during  her 
ifetime,  and  then  to  ber  heirs  and  their  assigns  in  manner  and 
form  as  prescribed  by"  the  will,  direct  reference  being  made,  in 
the  deed  of  conveyance,  to  the  will.  After  the  conveyance  V.'s 
husband  died,  and  she  remarried.  Her  second  husband  survived 
her,  but  she  left  surviving  her  no  child,  nor  descendants  of  a 
child,  nor  neither  father  nor  mother.  Thereafter  her  second  hus- 
band died,  leaving  several  children  as  his  only  heirs  at  law. 
Held,  that  such  second  husband,  under  the  will,  was  the  only  "heir" 
of  V.,  and  that  his  children  inherited  the  estate  from  him  to  the 
exclusion  of  the  brothers  and  sisters  of  V. 

Durbin  v.  Redman,  694 
WILLFUL  INJURY. 

WITNESS. 
See  Evidence,  13. 
1.    Weight  of  Testimony,  Drtt'j  of  Jury  in  Considering. — It  is  the  duty 
of  the  jurors,  in  determining  the  weight  to  be  given  to  the  testi- 
mony of  a  witness,  to  consider  his  interest  or  lack  of  interest  in 
the  case,  his  manner  on  the  witness  stand,  the  probability  or  im- 
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probability  of  hie  testimony,  with  all  the  circumstances  in  evi- 
dence which  may  aid  them  in  weighing  his  testimony. 

Deal  v.  State,  354 

.   Attorney,   Privileged  Communication*. —Com  muni  cations  made  to 

an  attorney  in  a  conversation  had  before  the  relation  of  attorney 

and  client  existed  are  not  such  confidential  communications  as 

are  privileged.  .  Jetiningi  v.  Siurdevani,  641 
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